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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr, Justice 
Beachcrofi. 


E ISHAN CHANDRA DHUPI 
v. 
NISHI CHANDRA DHUPI AND OTHERS.* 


Ejectment—Pleadings, inconsisteni—Relief, refusal of—A bandonmcnt—Trans- 
fer—Vendor in occupation of portion— Limitation, 

A Court should not refuse plaintiff relief on a ground not only not urged by 
the defendant but wholly inconsistent with the defence taken by the latter in his 
written statement. , ` 

It is not an inflexible rule of law that a Court is not competent to determine 
that the rights of the parties litigants are really different from what is alleged 
either by the plaintiff or by the defendant 3 Nabadipendra v. Madhu Sudan (1) 

- and other cases referred to. 
. But it is absolutely necessary that the determination in a cause should be 
founded upon a case either to be found in the pleadings or involved in or con- 
sistent with the case thereby made; Askenchunder vy. Shamachurn (2) referred 
to, 

Where ‘an under-raiyat, having no transferable right in the land, transferred 
bis land to A in 1908, and notwithstanding the sale of the entire land of the 


* Letters Patent Appeal No. 97 of 1913, against the decision of Mr. Justice 
Chapthan, dated the 6th March, 1913, in Appeal from Appellate Decree No. 828 
of 1911, against the decree of Babu Tarak Chandra Das, Subordinate Judge, 2nd 
Court, of Chittagong, dated the 19th December, 1910, affirming that of Babu 


Rasik Mohan Bhattacharjee, Mansiff, 3rd Court, at Saddar, dated the 3oth ` 


September, 1909. 
(1) (1912) 18 C. W. N. 473. 
(2) (1866) 11 M, I. A. 7 (20); 6 W,. R, P. CG. 57. 
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tenancy, was in occupation of the homestead portion which covered about one- 
tenth of the entire area and made no arrangement for payment of rent to the 
raiyat landlord : ` 


Held, that the under-raiyat severed all connection with the land as tenant 
and there was an abandonment: Sailabala v. Sriram (1) and Aminnessa V. 
+ Jinnat Ali (2) referred to, = 


A was found to be in actual occupation of tbe land for more than 12 years 
from 1894 :_ 3 


Held, in a suit brought in 1909, that time did not begin to mn in favour of 


- A against the raiyat till the tenancy had terminated in 1908: Womesh v. Raj 


Narain (3) and other cases referred to. 
Appeal by the Plaintiff. 
Suit for ejectment. 


The Court of first instance dismissed the suit and that decision 
was affirmed by the Subordinate Judge. Mr. Justice Chapman, on 
appeal, affirmed the decision of the lower appellate Court by the 
following judgment: ` ° o 


Chapman, J.:—This appeal arises out of a suit for ejectment. 
The plaintiff based his case upon an agreement which was come to 
with defendant No. 1 in the course of a previous litigation in the 
year 1893. That agreement has not been placed before me ; but it is 
conceded that it amounts toa lease for an indefinite period coupled 
with a condition enabling the landlord to re-enter in the event of 
the tenant defendant No. 1 making any transfer of the land. Now 
the plaintiff was a raiyat and the provisions under which a raiyat 
is alone able to eject an under-raiyat are contained in section 45 of 
the Bengal Tenancy Act and the contract which entitles the land- 
lord to eject otherwisé in accordance with these provisions is not © 
enforceable under section 178 (1). Therefore the landlord was not 
entitled to eject merely by reason of the transfer which took place 
‘admittedly from defendant No. 1 to defendant 2; and further the `- 
lease being for an indefinite term he was not entitled to eject his 
under-raiyat except for non-payment of rent: Madan .v. Jaki 
Rarikar (4). 

The contest however has been between the plaintiff and a third 
person defendant No. 3. The defendants Nos. 1 and 2 did not 
contest the suit. The defendant No. 3’s case was that he held “not: 
under defendant No. 1 but under another superior landlord. The 

learned-Subordinate Judge has held that in fact the defendant No. 3 


“ (1) (1907) 7 C. L. J. 303.” : 
(2) (1914) I. L. R. 42 Calc, 751; 20 G L.J. 548. 
(3) (1868) 10 W, R. 15 ~ (4) (1902) 6 C, W. N. 377: 


r 


Vou. XXIX,T _ HIGH COURT. 


did hold as under-raiyat under defendant No. r and the defendant 
No.: 3 has been in possession for a long period more than 12 years, 
The contention in this connection is that the defendant No. 3 not 
having set up the case which was found in his favour by the learned 
Subordinate Judge he is not entitled’ to the benefit of the facts 
found. - I do not think that this principle applies in a case for eject- 
. ment, if upon the facts found by the learned Subordinate Judge and 
“on the case made by the plaintiff the plaintiff was not entitled to 
eject. I think defendant No: 3 being i in possession was entitled to 
the benefit of those findings. 


It is suggested that the learned Subordinate Judge did not intend 
to come to a finding as to the title of defendant No. 3 inasmuch 
as in the portion of his judgment which relates to the form of his 
decree he recites that it is not decided in this suit as to whether the 
defendant No. 3 is a sub-tenant of defendant No. 1 or a! trespasser. 
I understand him simply to mean that in that connection he did not 
intend his decision to operate as ves judicata between the defendant 
No. 3 and ‘defendant No.1. I do, not understand that he wished 
to résile from his previous express finding that defendant No. 3 for 
the purpose of the plaintiffs suit in ejectment must be regarded as 
an under-tenant of defendant No. 1. 

It has been contendéd that defendant No. 2 abandoned her 
holding. There is a finding of fact on this point that there has been 
no abandonment, 

The appeal therefore fails and is dismissed with costs. 


Against this decision, =e plaintiff appealed under clause 15 of 
the Letters Patent. 


Babus Bepin Behary Ghose (II) and Probodh Kumar Das for 
the Appellant. 


Babu Ram Doyal Dey for the Respondents, 
The judgment of the Court was delivered by 


Mookerjee, J:—This is an appeal, under clause 15 of the 
Letters Patent, from a judgment of Mr. Justice Chapman in an 
actio in ejectment. The plaintiff instituted this suit on the alle- 
gation that he had acquired a raiyati interest in the land before 
1893, and that, on the 2nd May of that year, the first defendant 
became an under-raiyat'under him, on condition that he would 
have permanent and heritable right but would not be entitled 


to sell, mortgage or exchange the land and that if in contravention ` ` 


of the agreement, he transferred the property, the plaintif would 


N 


Chapman, J» 


March, 15. 
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be entitled to re-enter, In 1908, the first defendant sold his right ° 
as an under-taiyat to the second defendant. Thereupon the 
plaintiff commenced this action on the 8th September 1903 to eject 
both the defendants ; he also prayed that the third defendant who 
was in occupation as a trespasser might be ejected. The suit was 
defended by the third defendant who pleaded that the land did 
not belong to the plaintiff and that he himself held it as raiyat 
under the superior landlord of the plaintiff. The Court of first 
instance dismissed the suit and that decision has been successively 
affirmed by the Subordinate Judge and by this Court. It has been 
found that the third defendant did not hold under the landlord of 
the plaintiff, that the plaintiff had established his alleged title, and 
that the third defendant came upon the land as an under-tenant 
of the first defendant. In this view, the Courts below have refused 
the plaintifa decree for ejectment. But the Subordinate Judge 
has stated at the same time that the question whether the third 
defendant was a tenant under the first defendant would be left 
open, to be litigated again, between the parties, if occasion should 
arise. The plaintiff has now appealed to this Court and has argued 
that the Courts below should not have refused him relief on a ground 
not only not urged by the third defendant but wholly inconsistent 
with the defence taken by him in his written sta’ement. In our 


_ Opinion this contention is well-founded and must prevail. 


No doubt, it cannot be maintained a$ an inflexible rule of law - 
that a Court is not competent to determine that the rights of the 
parties litigants are really different from what is alleged either by 
the plaintiff or by the defendant: Nadadipendra v. Madhu 
Sudan (1); Jalim Singh v. Choonee Zall (2); Hira Lal v~. 
Giribala (3) But as was explained by Lord Westbury in the 
case of Eskenchnnder Singh v. Shamathurn- Bhutto (4) it is 
absolutely necessary that the determination in a cause should 
be founded upon a case either to be found in the pleadings or 
involved in or consistent with the case thereby made. In tha, 
case, the plaintiff was restricted to the state of facts alleged by him 
in his plaint. Similarly, in the cases of Chovakara v. Isa Bin 
Khalifa (5) and Munchershaw Besonji v. The New Dihifrumsey 
S. & W. Coy, (6) it was ruled that the defendant must be 
restricted to the state of facts alleged in his written statement or 


(1) (1912) 18 C. W. N. 473. (2) (1911) 15 C. W N. 882. 
(3) (r915) 23C. L. J. 429. l 

t4) (1866) rt M. I. A. 7 {20); 6 W. R. P. C. 57. 

(5) (1875) I. L. R. : Bom. 209. (6) (1880) I. L. R, 4 Bom, 576, 
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consistent therewith. In the case before us, there were two alter- 
native assertions before the trial Court. The plaintiff alleged that 
he was a raiyat in respect of the disputed land under the superior 
landlord. The third defendant contradicted this allegation and 

- claimed to be the raiyat under the same landlord. There was no 
suggestion that the third defendant was an under-tenant under the 
first defendant who held as a tenant under the plaintiff. In these 
circumstances, evidence was not and would not be directed to the 
elucidation of the question whether the third defendant had a 
tenancy under the first defendant. We are of opinion that the 
Courts below should not have refused relief to the plaintiff on 
the ground that the third defendant was a tenant under the first 
defendant. 

What, then, is the relative situation of the parties. The plaintiff 
has established his title. The third defendant has failed to prove 
his assertion. The first defendant was a tenant under the plaintiff. 
He had no transferable right in the land, yet he has transferred the 
land to the second defendant. It has further been found that the 
first defendant, notwithstanding the sale of the entire land of the 
tenancy, is in occupation of the homestead portion which covers 
about one-tenth of the entire area; but he has made no arrangement 
for payment of rent to the plaintiff. There is thus ample indication 
of his intention to sever all connection with the land as tenant under 
the plaintiff. In these circumstances the plaintiff is clearly entitled 
to take up the position that there has been an abandonment: Saila- 
bala Debi v. Sriram Bhattacharya (1); Aminnessa v. Jinnat Ali (2). 


If, then, none of the defendants had a subsisting right in the 


land at the date of the institution of the suit, there is no answer to ` 


the claim for re-entry except the plea of limitation, Now the Courts 
below have found that the third defendant has been in actual occu- 
pation of the land for more than 123 years. It appears that his 
possession commenced in 1894 or 1895 ; that is, aiter the land had 
been let out by the plaintiff to the first defendant on the 2nd May 
1893. Consequently, time did not begin to run against the plaintiff 
till that tenancy had terminated. In support of this proposition 
reference may be made to the decisions in Womesh Chunder Goopto 
v. Raj Narain Roy (3); Krishna Gobind Dhury. Hari Churn 
Dhur (4) ; Sheo Sohye Roy v. Luchmeshur Singh (5); Sharat Sundari 

(1) (1907) 7 C. L. J. 303, 

(2) (1914) i. L. R. 42 Cale. 751; 20 C, L. J. £48. 

(3) (1868) 10 W. R. 15. 


(4) (1882) I. L, R. 9 Cale. 367 ; 12 C. L. R. 19, 
(5) (1884) I L, R. ro Calc. 577. 


Nishi. 


Mookerjee, J. 


5° 
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Daċia v. Bhobo Pershad Khan (1)'and Thamman v. Maharaja of 
Visianagram (2). There is nothing to show that the first.defendant 
had ceased to pay rent to the plaintiff before the transfer in 1908, 
Consequently, the case does not fall within the rule recognised in 
Gossain Mahendra Giri v. Rajani Kant Das (3). The tenancy in 
favour of the first defendant terminated in 1908 and the cause of 
action of the plaintiff to eject the third defendant thus arose shortly 
before the suit was instituted. Consequently the claim is not barred 
by limitation. 

The result is that this appeal is allowed, the decrees of the Courts 
below set aside and the suit decreed with costs in all the Courts. 
AT. M. Appeal allowed : Suit decreed., 

(1) (1886) I. L. R. 13 Cale, 101. ; 5 


(2) (1907) I L. R. 29 All 59334 A. L. J.R. 726. 
(3) (18¢41 1 C. W. N. 246. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
i Beacheroft. l / 


UMESH CHANDRA ROY AND OTHERS 
v. 
SURENDRA CHANDRA DUTTA (alias GEDU DUTTA). ” 
Construction— Written insti ument. 

A Conrt in construing a written instrument, has to look to the words of the 
instrument and to the acts of the parties to ascertain what their intention was; if 
the words of the instrament be ambiguous, a Court inay call in aid the acts done 
under it as a clue to the intention of the parties; Dos dem Pearson v, Ries (1) 
followed, 


Appeal by the Plaintiffs. 
Suit for rent, 
The question at issue was whether the plaintiffs landlords were 


entitled to realise rent at the rate of-Rs. 26-14 as, as they asserted, . 


* Letters Patent Appeal No. 82 of 1916, against the decision of Mr. Justice 
Newbould, dated the 21st March, 1916, in Appeal from Appellate Decree 
No. 1019 of 1914, against the decree of Babu Bepin Behari Ghose, Officiating 
Subordinate Judge of Pabna, dated the 2ëth January, 1914, modifying that of 
Babu Harendra Kumar Maitra,-Muasiff, Additional Court at Serajganj, dated 
~ the zoth May, 1913. 

(1) (1832) 8 Bing. 178 (181); 1 Moo. & Se, 259; 1 L. J, C P. 73. 


“ 


r 
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or at the rate of Rs. 22-14 as., as the tenant defendant alleged. The 
Court of first instance decided in favour of the tenant. The Court of 
first appeal decided in favour of the landlords. Mr. Justice 
Newbould reversed that decision by the following judgment: 

Newbould, J.—In this appeal, the only question is the rate of 
rent payable by the defendant under the Kabuliat executed by his 
predecessor on the 3rd Assin r290 B.S. The plaintiffs ciaim rent 
at the annual rate of Rs, 26-14-0; the defendant admits his liability 
at the rate of Rs. 22-14-0. The Court of first instance decided in 
favour of the defendant and the lower appellate Court decided in 
favour of the plaintiffs. The defendant has preferred this second 
appeal. 

The principal clauses of the Kabuliat in this connection are as 
follows:—“ The jama of the said lands after deduction of the re- 
mission was settled at Rs. 22-1 4-0 according to the prevailing rates 
as per jamabandi of 1287 B.S. mentionefl in the schedule below. I 
have, been paying the said jama on promise to execute a Kabuliat 
afterwards. Now, that a Kabuliat having been demanded at the 
aforesaid jama, I do hereby of my own will execute this Kabu- 
liat agreeing to pay the said jama of Rs, 22-14-0.” In the 
schedule here referred to, the area of the paddy lands is given and 
the rent of these at the rate of Rs. 1-4-0, per pakhi amounts to 
Rs. 27-7-10. From this has been remitted 9 annas, 10 gundas as 
“ remission for land under water” leaving a balance of Rs. 26-14-0. 
From this there has been a further remission as “a mark of favour 
on account of services as Pradhan” of Rs, 4-o-0 having a final 
balance of Rs. 22-14-0. The learned Subordinate Judge has held 
that as the terms of the kabuliat show that the remission was given 
for services as pradhan and as the defendant does not say that he 
does that work, he (defendant) is not entitled to have that remission. 
In my opinion, there is nothing in the terms of this kabuliat by 
which the defendant can be held liable to pay rent at the higher 
rate. ‘The covenant is to pay rent at.the rate of Rs. 22-14-0. There 

eis no covenant that the tenant should continue to work as pradhan 
or that he would forfeit the remission and pay the full rate in the 

event of his ceasing to work in that capacity or in any other event, 

I can’ see nothing in the kabuliat to suggest that it was the intention 

of-the parties that the full amount should ever be payable. The 

words “remission as a mark-ot favour” do not indicate that it would 

only be allowed during the will of the landlord. It is equally con- 

sistent with this mark of favour having been shown for some pre- 

vious meritorious act of the person to whom the lease was granted. 
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It is suggested that the word “Hajat” has a special meaning imply- 
ing a temporary remission at the option of the landlord, The 
authorities cited do not support this contention and it is contradict- 
ed by the use of the same word ‘Hajat for the permanent remission 
allowed for the land under water. Reference has been made to the 
case of Panaollah v. Nubodeep Chunder Skaka (1), in which it was 
held that “a raiyat can have no claim in law to Hajats (or remis- 
sions) which being acts of grace on the part of the landlord rest 
solely on his discretion.” This judgment is a very short one and it 
is impossible to say whether it does more than decide that Hajats or 
remissions in that particular case were exceptional things resting 
solely on the landlord’s discretion. 

It is certainly no authority for holding that all remissions 
described as Hajat must be discretionary.- The other case cited is 
that of Romes Chandra Biswas v. Golam Nabi Fakir (2). That 
case has no bearing on the present case as the kabuliat there refer- 
red to contains a condition that, on the expiry of the term, the full 
jama without deduction of Hajats should be paid. The present 
lease contains no condition that under any circumstances the full ; 
amount of the jama should be paid and there is nothing in it to 
make the defendant liable to pay rent at a higher rate than that 
admitted by him. I accordingly decree this appeal, reverse this 
judgment and decree of the lower appellate Court and restore the 
judgment and decree of the Court of first instance. The respond- 
ents will pay the appellant’s cost in this and the lower appellate 
Courts. 

Against this decision, the plaintiffs appealed under clause 15 of 
the Letters Patent. 


Dr. Jadunath Kanjilal for the Appellants. 
Babu Mohini Mohan Chatterjee for the Respondent. 
The judgment of the Court was delivered by 


Mookerjee, J—The question in controversy in this appeal is 
whether the plaintiffs landlords are entitled to realise rent at the rate ° 
of Rs. 26-14 as, as they assert or at the rate of Rs, 22-14 as., as the 
tenant defendant alleges, The determination of this question {urns 
upon the construction of a kabulyat executed by the predecessor 


‘N 


_ of the defendant on the 18th September, 1883. The kabulyat shows 


that there was a survey in 1879 and a jamanbandi was prepared in 
the year following. The father of the defendant came into occupa- 
tion of the land and agreed to pay rent at the rate of Rs. 22-14 as. 


(1) (1871) 15 We Rey 270° (2) (1898) 19 C. W. N. 867. 


_ is whether the remission granted as a mark of favour on account of 


+ 
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according to the prevailing rates after deduction of the remissions 
mentioned.” The kabulyat further recited that rent had been paid 
on promise that the tenant would execute a kabulyat after- 
wards and that as the document had been demanded by the 
landlords he executed the kabulyat, agreeing to pay the 
said jama of Rs. 22-14 a3 per instalments mentioned in the 
schedule. If attention be confined to the body of the lease, 
the inference ‘is irresistible that the rent fixed is Rs. 22-14 as.; 
but as reference is made therein “deduction of remis- 
sions,” we must turn to the nar appended to the 
document. The first of these is described as the jamabundi 
and sets out the details of the calculation whereby the rent of 
Rs. 22-14 as. was fixed. We have first the area of the paddy lands 
and the rate at which the rent thereon was assessed. From this was 
excluded the remission for lands under water; this brought the rent 
to Rs. 26-14. Then followed a further remission as a mark of 
favour to the tenant on account of his services as a pradhan, ‘The 


amount under this head was Rs. 4. The ultimate figure thus came ` 


to Rs. 22-14 as, and this was stated as the rent payable by the 
tenant in the body of the lease. The other schedule sets out the 
instalments. The rent was payable in four equal instalments in 


Ashar, Aswin, Pous and Chait. .It is admitted that the tenant was. 


a prodkan under the zemindar, and the real question in controversy 


his services as a prodkan was a permanent remission annexed to 
the grant or whether it was a temporary and personal remission 
contingent upon the performance of services as a prodhan, The 
grantee died in 1890. The zemipdar granted a putni in favour 
of the present plaintiffs on some date between 1896 and 1902. It 
is not disputed that ever since the death of the original tenant, rent 
has been realised from his successor in interest at the rate of 
Rs, 22-14 as., for a period of a quarter of a century. The putnidars 
now put forward a claim for rent at the rate of Rs. 26-14 as. They 
‘contend that, upon -a true construction of the document, the remis- 
sion granted as.a mark of favour on account ofservices as a pradhan 
was g temporary and personal remission which cannot be claimed 
by the defendant. The Court of first instance decided in favour 
of the tenant. The Subordinate Judge on appeal decided in favour 
of the landlords. Mr. Justice Newbould has reversed that decision 
and has accepted the interpretation put by the trial Court. This 

divergence of judicial opinion furnishes ample indication that the 
terms of the document are by no means plain and unambiguous, 


ic pace “THE CALCUTTA. LAW JOURNAL. ~ (Von. XXIX 
CIVIL On behalf of the landlords, stress is laid on the fact- that there are . 
1917. at least two -elements mentioned -in the schedule which are vari- 
ak able, namely, the prevailing rate of rent for paddy lands and 

v., the amount of remission granted in respect of the lands under 
Surendra water. On this ig founded the argument that as the term ‘haja’ 


Mookerjee, /. is used in respect as well of remission for the lands under 

z water,.as of the remission granted as a mark of favour fòr 

services rendered as a prodhan, both have the same character and 

‘both should be deemed temporary. On the other hand, the defend- 

ant lays stress on the fact that the body of the document describes 

the rent settled as Rs 22-14 as., contains.no explicit statement that 

on cessation of service as a pradhan the rent would become payable ` 

% E at Rs. 26-14 as., and further, sets out instalments on the assumption 
that the rent would be payable at Rs. 22-14 as. only. It is thus> . 
plain that the intention of the parties cannot be determined with 
absolute certainty. In such a contingency, the -conduct of ‘the 
parties during a lorg series of years is a very material element for 

- consideration. No doubt, as Lord Halsbury stated in the case of 
- North Eastern Railway v. Lord Hastings (1), the words of a written 
instrument must be construed according to their natural meaning 

and that no amount of acting by the parties can alter or qualify 

words which are plain and unambiguous. On the otber hand, 
Tindal C.J. enunciated the rule in the following terms in the case of 

Doe dem Pearson v. Reis (2), “upon the general and the leading 

principle in such cases, we are to look to.tbe words of the instru- 

ment and to the acts of the parties to ascertain what their intention 

ao ~ was; if the words of the instrument be ambiguous, we may call in 
f oy te aid the acts done under it as a clue to the intention of the parties.” 

S Tindal C.J., in a later case, Chapman v. Bluck (3) formulates the 





al rule in very explicit terms : “There is no better way of seeing what 
Q they intended than seeing what they did, under the instrument in 
fe dispute” See also Kulada Prosad v. Kali Das (4). Let us apply 
= this principle to the case before us. The original tenant died in 
e 1890. We are not told whether the estate was still in the hands of 
z * the zemńindar at the time or whether the putni had been granted. 
2 If the estate was still in-the hands of the zemindar and he continued 

Vp x for some years to realise rent from the successor in interest of the 
ail \ (1) (1900) A. C. 2€1 (263). 


'(a) (1832) 8 Bing. 178 (181) 5 1 Moo, and Se. 259; I L J. C. P, 73. 
` (3), (1838) 4 Bing. N. G 187 (193) 3 5 Scott 515; 1 Arn, 27 ; 7 L. J. C. P, 
1co; 2 Jur. 206. : ir 
re) (1914) 20 C. Le J. 312; I. L, R, 42 Cale, 536. 
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original tenant 

` strong evidence Of his intention when the tenancy was created. On 
‘the other hand, if the putni came into existence just about the time 
when the original tenant died, we have the fact that the putnidars, 
now plaintiffs have not claimed rent at the rdte of Rs. 26-14 from 
the defendant during the period of quarter of a century. We think 
‘that in these circumstances we may reasonably hold that the true 
interprefation of ths document is what the parties have placed upon 
it during a long series of years. - That construction, undoubtedly, 
does not favour the claim of the plaintiffs. 

The result is that the decree made by Mr. Justice Newbould i is 
affirmed and this appeal dismissed with costs. 

We exoress_ no ‘opinion upon the question, which may hereafter 
arise, as to the right of the landlord to claim additional rent in res- 
pect of the land wherefrom the water may have receded, since the 
grant of the lease. 


A T.M Appeal dismissed. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beachcroft. 


ABDUL AUDOOD AND OTHERS 
t ; 
DHANANJOY BISWAS AND orgeErs.* 


Suit jor possession—Ciaim, withdrawal of—Leave of Court— Civil Procedure 
Code (Act V of r908, See rz, 
Where, though the parcels A and B were included within the boundaries 
described in the plaint, and though a claim for ejectment was`put forward in 
*respect of both the plots on the allegation that the defendants had dispossessed 
the plaintiffs therefrom, at the trial, they relinquished their claim in respect of B 
without leave vf Court, with the result that the suit was dismissed with regard to 
that parcel : 


0. 23 R. 1. 


*Letters Patent Appeal: No. 99 of 1916, against the decision of Mr. Justice 
D., Chatterjze, dated the 17th July, 1916, in Appeal from Appellate Decree 
No, 2129 of 191 r against the decree of Babu Debendra Nath Pal, Officiat 
Subordinate Judge of Jessore, dated the roth April, 1913, reversing that o 
Subodh Kumar Bhattacharjee, Munsiff, Additional Court at Narail 
20th Mareh, 1912, : 







Phe 


Q 4 


ghee 


It 


CIVIL. 
I9I7. 
we 

Umesh 

2. 
Surendra, 


Mookerfee, J. 





CIVIL, 
1917. 
wore 


March, 16. 







tof Law Pe. 


"sce, Noo] BANS “3 
Date.. 


eas srzeaep 


a Pai 
` . - < 
12 ‘ THE CALCUTTA LAW JOURNAL. | (Von. XXIX, 
CIIL. Held, that a suit for recovery of parcel B was barred under the provisions of 
1917. O. 23, R. 1, as well as under section’11 of the Code of Civil Procedure. 
Se edd ` , : 
Abdul Kamini v. Ram (1) distinguished. 
D. A 1 by some of t ; 
Dhaneajoy. ppeal by some of the Defendants 


Suit for recovery of possession of land. 

z i The Court of first instance: dismissed the suit. That decision 
was reversed on appeal. This decision was confirmed on second 
“appeal by the following judgment of : 


114. D. Chatterjee, J.—Two points have been argued in this appeal. 
Juri The first is that the subject matter of this suit was the subject matter 


of a previous suit between the same parties and that the decision in 

the previous suit which dismissed the claim of the plaintiffs in res- 

pect of the lands claimed in this suit is a bar to the maintenance of 

the present suit by the rule of res judicata ; and the second is that 

the plaintiffs came to Court on an allegation that, while in ‘posses- 

„sion, they had been dispossessed and that it was, therefore, the duty 

of the plaintiffs to prove that they were in possession within r2 years 

of the institution of the suit. In this case, however, the learned 

~ Judge has, it is contended, applied article 144 and tried the question_ 
whether the defendants have proved adverse possession for more 
than r2 years. I think that both these contentions must fail. : 

The previous suit as ‘instituted no doubt included the lands in 

5 dispute in the present cdse. The eastern boundary in the previous 

suit was-given as the river Madhumati and the disputed land in this 

case lies between what was shown as the disputed land in that case 

and the river Madhumati. It was, therefore, within the land claim- 

_ed in the plaint in that suit. At the time of the local investigation 
held in that case, however, the plaintiffs showed only the land to - 

the west of the dispute J Iand in this case as the land that they had 

claimed in that suit; and*the learned Munsiff in the previous case 

said: “I should mention here that, at the time of the local investi- 

. gation by the Civil Court Commissioner, the plaintiff disclaimed his 
right to a portion of land on the bank of the Madhumati which is ¢ 

covered by the boundaries given in the plaint. The piece of land 

_which has been shown in yellow colour in the Commissioner’s map 

and which the plaintiff has pointed out to him as belonging to’him 

(plaintiff) is now treated and described as the disputed Jand.”~ It 

seems, therefore, that, although the disputed land in this case was 

- included within the boundaries of the plaint land in that case, the 

western portion of the same only which was shown to the Commis- 


(1) (1893) I L.-R. 21 Cale. 265. 
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sioner as the disputed land was treated as the disputed land. It 
cannot, therefore, be said that any dispute as to this piece of land 
to the east of the land marked yellow in the previous suit was the 
subject of investigation and decision in that case. There is no 
doubt that the decree mide by the Munsiff dismissed the claim of 
the plaintiffs in that case to the lands to the east of the yellow por- 
tion; but neycrtheless, what was the subj-ct of investigation and 
decision in that case was the yellow portion and nothing else. It 
would have been better if the plaintiffs in that case had made an 
amendment in their plaint ; and that might have prevented a good 
deal of dispute in the present case. But that was not done. 
Nevertheless that only will be considered as the subject of dispute 
which was treated as such in that case and the decision of that case 
must be confined to that land only. It has further been found by 
the learned Judge in this case that, at the time of the institution of 
the previous suit, the land which is now in suit was not in existence 
as culturable land: it was then covered by the river and, therefore, 
the plaintiffs had, at the time of the institution of that suit, rightly 
described the yellow portion of the disputed land in that case as 
being bounded by the Madhumati on the east. In this view of the 
case, I am unable to accede to the learned argument of the 
appellant’s vakeel' that the decree in the previous suit, simply by 
reason of its dismissing the claim of the plaintiffs in respect of lands 
which answer to the boundaries of the present suit, should be con- 


‘sidered as a final decision in respect of these lands. 


With regard to the question of limitation, it is true that the plain- 


tiffs’ suit was brought on the allegation of possession and disposes- 


sion: but it is found in this case that “the land in the east side i.e, 


„the present disputed land was not fit for cultivation and so was not 


inthe possession of any one.” That is about the time of the disposses- 
sion alleged in the previous case; and, then, again the learned 
Judge says: “I do not think that they could disposs2ss_ the plaintiffs 
from this land before Aghrahayan, 1306, the time of dispossession 


*regarding the land in previous suit which is within 12 years.” Al- 


though the judgment is not as clear as it could be expected, I think 
that this means that the plaintiffs must be taken to have been in 
possession in or about the year r 306, when these lands became cul- 
turable ; and, if that be so, the plaintiffs have proved their possession 
within r2 years. Notwithstanding, therefore, the finding of the 
learned Judge that there was no satisfactory evidence that the 
defendants or their lessor or vendor had possession of the land in 
suit for more than 12 years, I think that there js sufficient in the 
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judgment from which it can be made out that the learned Judge 
found thatthe plaintiffs were in possession within r2 years. In this 
view of the case, I think that the plea of limitation also fails. 

In view of the fact, however, that the plaintiffs failed to take 
sufficient measures for ensuring certainty in the previdus case by `` 
making an amendment in their plaint in respect of the lands which 
appeared after the institution of their suit, each party should bear 
his own costs in this Court. a 


Against this decision, the defendants appealed under clause 15 
of the Letters Patent. 


Babu Jyotis Chunder Sircar for the Appellants. 
Babu Mohini Mohan Chuckerbutty for the Respondents. 
The judgment of the Court was delivered by 


MookerJee, J.—This is an appeal under clause rs of the Letters 
Patent from a judgment of Mr. Justice Digamber Chatterjee in a 
suit for recovery of possession of land. The Court of first instance 
dismissed- the suit, Upon appeal the Subordinate Judge reversed 
that decision and on appeal to this Court the decree of the Sub- 
ordinate Judge has been confirmed. The defendants contend that 
the suit should have been treated as barred under section 11 and 
order 23, rule 1 of the Code of Civil Procedure, 1908, To deter- 
mine the validity of this objection, we must bear in mind the facts 
of a previous litigation between the parties, : 

O the 3rd January, 1902, the present plaintiffs instituted a suit 
against the defendant for recovery of possession of what we may 
briefly describe as two parcels of land A and B. The plaintiffs then 
alleged thatthey had been dispossessed by the defendants on the 1st 
Janvary, 1960. A Commissioner was appointed to survey the dis-. 
puted lands. The plaintiffs confined their claim to plot A alone 
before the Commissioner, and from the report of the Commissioner 
it appears that whereas the plaintiffs pointed out parcel A as the 
disputed land, the defendants pointed out parcels A and B ‘as the 
disputed lands. The Commissioner further found that the defendants ° 
were at the time in possession of both parcels of land. In the judg- 
ment of the trial Court in that suit, we find a statement to the gffect 
that at the time of the local investigation by the civil Court Com- 
missioner, the plaintiffs disclaimed their right to $a portion of the 
land on the bank of the Madhumati, which is covered by the 
boundaries given in the plaint,” that is, what we have called B. 
The Court came to the conclusion that the suit should be decreed 
in part, that is with regard to plot A alone, and then proceeded 


' 
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to state explicitly tbat the claim so far as it relates to the remain- 


- ing portion of the land included in the boundaries of the plaint, 


that is, what we have called B, be dismissed. The defendants 
appeale 1 and in the judgment of the Subordinate Judge we find the 


' statement repeated that at the time of the localenquiry by the Com- 


missioner the plaintiffs gave up their claim in respect of what we have 
called plot B and confined their claim to the portion coloured 
yellow in the map, that is, we have called A. The Subordinate 
Judge reversed the decree of the Court of first instance and dis- 
missed the suit in its entirety. The plaintiffs preferred a second 


' apreal to this Court, and the result was that tbe decision of the 


Subordinate Judge was reversed and that of the Court of first 
instance restored, on the sth June, 1906. On the 30th March, 
r911, the plaintiffs commenced the present litigation in respect of 
plot B. Objection was forthwith taken that there was a twofold 
bar to the suit, namely, bar of ves judicata and bı from with- 
drawal or abandonment of claim without leave of the Court In 
our Opinion, there is no answer to the objection. 

Sec. 373 of the Code of 1882, which was in force when the 
previous suit was decided and has since been reproduced as order 23, 
rule 1 of the Code of 1908, provides as follows’: “1f the plaintiff 
withdraws from the suit or abandons part of his claim without 
such permission, he shall be liable for such costs as the Court 
may award and shall be precluded from bringing a fresh suit for 
the same matter or in respect of the same part.” Here the plaintiff 
undoubtedly abandoned a part of his clim. We are not concerned 
with the reasons which induced him to adopt this course, nor does 
a statement of such reasons appear in the proceedings of that suit, 
But we do know this that although the parcels A and B were 
included within the boundaries described in the plaint and 
although the claim for ejectment was put forward in respect of 
both the plots on the allegation that the defendants had dispossessed 
the plaintiffs therefrom, before the Commissioner and.at the 

e trial, they relinquished their claim in respect of one of these 
parcels, with the result that the suit was dismissed with regard 
to that parcel, In such circumstances, we cannot appreciate 
how®*the plaintiffs can possibly escape from the bar provided by 
the second paragraph of section 373. Reliance, however, has been 
‘placed upon the decision of this Court in the case of Kamini 
Kant Roy v. Ram Nath Chuckerbutty (1). That case is clearly dis 
tinguishable. There A instituted a suit to establish his right to 

(x) (1893) I, L R, 21 Cale. 265. 
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sell. a certain property in satisfaction of a decree against B.. He 
withdrew the suit without leave obtained to bring a fresh suit. A ` 
subsequently instituted another suit to establish his Tight to sell the 
same property in execution of another decree against B. The Court 
held ‘that the second suit was not barred by the provisions of 
section 373, as it could not be deemed a fresh_suit in respect of 
the matter. covered by the previous suit. Here, however, the 
position is entirely different. We observe that a comprehensive 
view has been taken of the scope of section 373 by the Madras High. 
Court inthe casesof Achuta Menon v.-Achutan Nair (1) ; Machana 
v. Gorugantalu (2), and Sennava v. Venkatachela (3), where, 
in the determination of the question, whether the matter in 
controversy in two suits were-or were not identical, reference was 
made not merely to the right claimed by the plaintiff but also to 
the right set up by the defendant These cases, however, must 
be deemed materially qualified, if not actually over-ruled by the 
Full Bench decision in Singa v. Subba (4), which accords with the 
decision:in Gopal v, Purna (5), and it is not necessary for our present - 
purpose to attribute to section 373 such a wide scope, for, even 
upon a more limited view, the suit is barred by section 373. We 
must also hold that the suit is barred under the provisions of 
section 11 of the Code of 1908. The planitiffs put forward a claim 
to the land now in dispute in the earlier litigation ; that claim was 
dismissed. It is obviously impossible for them to maintain another 
suit to enforce the identical claim ; the dispossession, which is the 
cause of action in this suit, is in reality the dispossession urged in 
the previous litigation, although the plaintiffs in view of the possi- 
bility of objection, under section 11 and order 23, rule 1, falsely 
alleged in the plaint dispossession at a later date.: 


The result is that this. appeal is allowed, the decrees of this 
Court, as also`of the Court of appeal below set aside and that of 
the Court of first instance restored. The suit will stand dismissed 
with costs in all the Courts. 


. e 
A T. M Appeal allowed: Suit dismissed, 
(1) (1897) I. L. R, 21 Mad. 35. (2) (1910) 1 Mad. W. N, 782. 
(3) (1915) 2 M. L. W. 177. . 


(4) (1916) 31 M. L. J. 48; I. LOR. 39 Mad. 987. 
~(5) (1898) 4 C. W. N. 110, i 
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PRAN KRISHNA SHAHA 
v. 
KRIPA NATH CHOWDHURY AND OTHERS. * 
Sult, maintainability of—Bengal Tenancy Act (VIII of 1885), Sec. 111 B—Suitt 
fled before 3 months, effect of—Plaint, rejection of—Cioll Procedure Code 

(det V of r908) O. 7, R. rr{d} ; 

Although a suit cannot be instituted within the period of three months under 
section 111B of the Bengal Tenancy Act, the jurisdiction of the civil Court is 
not wholly taken away when no suit has been instituted in respect of the same 
mattér in the revenue Court. In such a case, the suit may be instituted in the 
civil Court on the expiry of that period and there is no provision in the Act for 
the dismissal of a suit instituted within the said period, 

If a suit appears from the statement of the plaint to be barred by any law, 
the proper course is to reject the plaint under order 7, tule 1x, clause (d) of the 
Code of Civil Procedure and not to dismiss the suit entirely. 

Appeals by the Plaintiff. 
Suits for recovery of possession of the disputed lands on 
declaration. 


The material facts appear from thé judgment. 

Babus Joges Chunder Roy and Upendra Lal Roy for the 
Appellants. : 

Dr. Dwarka Nath Mitter, Babus Biraj Mohan Majumdar 
and Purna Chunder Koy for the Respondents. 

C. A. V. 

The judgments of the Court were as follows : 

N. R. Chatterjea;J.:—These appeals arise out of suits for re- 
covery of possession of the lands in dispute on declaration of the 
plaintiffs title thereto. 

The lands were recorded in the record-of-rights in the first 
case as the brahmatter and lakhraj land of the defendants Nos. 1 
to 3 and in the second as the jotes of defendants Nos. x to 5. The 

“plaintiff claimed the lands as part of his patni and dar-patni Taraf, 
it being alleged that the lands were settled with other persons who 
were dispossessed by the defendants, and that the former thereupon 
relinquished the lands in favour of the plaintiff. 

It appears that the record of rights was finally published on 
the 30th January 1910, and the and February roro was the date of 


* Appeals from Appellate Decrees Nos, 777, 953 and 1130 of 1912, against 
the decrees of S. N. Huda Esq., District Judge of Pabna and Bogra, dated the 
8th January, 1912, sfirmirg those of Babu Khiroda Rapjan Dhar, Munsiff, 
2nd Court at Pabna, dated the 25th July, 1911. 
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1916. suits on the ground that as they raise issues coming within clauses (0) 
meee Koai & (c) of section 111B of the Bengal Tenancy Act, they are barred 


D by the provisions of the section, having been instituted within three 
i Kripa. months of the date of the certificate of final publication of the 
N. R. Chatterjea, J. record-of-rights. The plaintiff has appealed to this Court. 

The date of certificate of final publication of the record-of-rights 
was the znd February rgro, and three months from that date expired 
on the 2nd May 1gro. These suits were filed on the 27th April, 
1910, f.e., 6 days before the expiry of the three months. 

The plaints however were not rejected, but were registered. The 
defendants in their written statements filed on the 2and July 1910 
pleaded that “ without bringing a suit for amending the record-of- 
rights in respect of the disputed lands after its final publication by 
the settlement Court, the plaintiff having brought this suit contrary 
to the provisions of law, this suit cannot proceed in this Court. The 
suit brought by the plaintiff in the manner and in the form is not 
triable by this Court. 

No specific objection was taken that the suit was rot maintain- 
able, on the ground that the suits were instituted before the expiry 
of the 3 months, nor was any application made to have the plaint 
rejected on that ground. The suits were heard by the Court of first 
instance on the 25th July 1911 when they were dismissed on the - 
ground that they were not maintainable as being contrary to the 
provisions of section 111 Bof the Bengal Tenancy Act, and the 
lower appellate Court affirmed that decision on the 8th of Janu- 
ary, 1912. co 

Section 111B of the Bengal Tenancy Act provides that a suit 
shall not be instituted in any civil Court for the decision of any 
of the issues mentioned in the section, within three months from 
the date of certificate of final publication of record of rights, The 
suits involve issues mentioned in clauses (ò) and (c) of section 111 B, 

The suits therefore could not be instituted before the expiry of 
three months from the date of the certificate. ° 

It is contended however that the suits should not have been dis- 
missed but should have been stayed until the expiry of the three 
months, and we have been referred to certain observations made in 
the case of Ram Narain v. Lachmi Narain (1), in connection with 
section 91 of the Chota Nagpur Tenancy Act, which lays down that 
no civil Court shall within 6 months after the final publication of 
the record-of-rights, entertain any suit or application in which 


(1) (1912) 17 C. L. J. 239 
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certain issues specified therein arise. In that case the learned Judge 
observed :—-“‘ We may finally observe that even if the view taken by 
the Subordinate Judge had been well-founded, he ought not to have 
dismissed the suit. Section gr, where it is applicable, merely pro- 
vides that the civil Court shall not entertain a suit of a particular 
description. That does not mean that the suit if instituted 
shall be dismissed. The proper course to follow in such a con- 
tingency is to adjourn the trial of the suit till the final publica- 
tion of the record-of-rights. The view we take is supported by 
the principle recognized in Rendell v. Blair (1); Asmat Ali v. 
Lalli Begum (2); Alimuddin v. Hira Lall (3); Jejaji v. Bal- 
hrishna (4); Bando v. Jambu (5); Jagat Tarani Dasi v. Nabo Gopal 
Chaki (6); and Sarat Chandra Banerjee v. Apurba Krishna Roy (7), 
and does not militate against the decision in Chandulal v. Awad (8).” 
The principle was followed in a later case Musst Hira Koer y. 
Lachman Gope (9), in connection with section 111 of Bengal Tenancy 
Act, and it was held that the suit should not be dismissed as three 
months from the date of final publication had already expired. 

It is to be observed that under section gt of the Chota Nagpur 
Tenancy Act, as well as under section rrr of the Bengal Tenancy 
Act, the civil Courts cannot entertain a suit whereas section III 
B lays down that so suit shall be instituted. But although a suit 
cannot be instituted within the period of three months, the jurisdic- 
tion of the civil Court is not wholly taken away when no suit has 
been instituted in respect of the same matter in the revenue Court. 
There is no question tHat in such a case, the suit may be instituted 
in the civil Court on the expiry of that period and there is no provi- 
sion in the Act for the dismissal of a suit instituted within the 
said period. I am of opinion therefore that the principle recognised 
in the above cases may also be applied’ to cases coming under 
section r111 B of the Act, 


In any case I think the suit ought not to have been dismissed. 
If a suit appears from the statement of the plaint to be barred by 
“any law the Proper course is to reject the plaint under order VII, 
rule 11, Cl. (d) and not to dismiss the suit entirely. The Court in 
the pgesent case did not reject the plaint but registered it, and 15 
months after, the suit was dismissed at the hearing on the ground 


(x1) (1890) 45 Ch. D. 139. (2) (1881) I. L. R. 8 Calc. 4223 
(3) (1895) I. L. R. 23 Cale. 87. (4) (1892) I. L. R. 17 Bom. 169. 
(5) (1910) 12 Bom, L. R. 8or. (6) (1907) I. L. R. 34 Calo, 305 (311). 
(7) (1911) 14 C. Ligh 55. ` (8) (1896) I. L. R, 21 Bom. 351. 


, (9) (1913) 19 C. W, N. rr. 
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that it was instituted contrary to the provisions of section III 
B of the Act. In the case of Padmanund Sing v. Anant Lal (1) 
where it was held that it is competent to the Court to reject a plaint 
under section 54 (of the old Code) after it has been admitted and 
registered, the plaint was filed with insufficient court-fees. The Court 
directed the plaintiff to put in the deficit court-fees within a time 
fixed by it, which hé failed to do, but put in the, court-fees subse- 
quently and the plaint was admitted and duly registered. At the time 
of the hearing of the suit, on the objection of the defendant the plaint 
was rejected. It was held by the Full Bench that in the circum- 
stances of the case, the plaint might well be regarded as presented and 
filed on the date it was registered, with all the consequences that 
would follow it in regard to limitation or otherwise from its being 
filed on that date. 

Maclean, C. J. observed—" If the Court had rejected the plaint 
in the first instance on the ground that the deficit was tendered too 
late, the plaintiff could then have brought a fresh action, whilst, very 
possibly, by the objection being taken at so late a stage, such new 
suit would be barred by limitation.” 

In the Full Bench case something had to be done, viz., the pay- 
ment of the deficit court-fee: in the present nothing further was to 
be done, and there can be no question that the plaint if filed 6 days 
later would have been a quite valid one. A fresh suit now would 
be long out of time. Under the circumstances, I think the principle 
of the Full Bench decision may be followed and the suit treated as 
having been instituted on the 3rd May, 1910.” 

We set aside the decrees of the Courts below and send back the 
case to the Court of first instance to be tried on the merits. Costs 
to abide the result. 

Richardson, J. :—The Courts below have concurred in dismis- 
sing these suits on the ground that they were instituted in contra- 
vention of section 111B of the Bengal Tenancy Act -within the 
period of three months following the date of the certificate of final 


_ publication of a record-of-rights covering the lands to which the® 


suits respectively relate. 

The record-of-rights was published on the goth January, 1910. 
The certificate of final publication is dated the 2and February, 1916 
and the suits were instituted on the 27th April 1910, within the three 
months mentioned in the section. The question is whether the 
Courts below were right in dismissing the suits, 

When a record-of-rights has been pre and published for 

(1) (1906) I. L. R. 34 Calc. 20 (25); 4 C. L. J. 421. 
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any local area, estate or tenure, and no settlement of Iand-revenue 
is in question, section 105 of the Bengal Tenancy Act gives the 
revenue officer power, on application by landlord or tenant, to 
settle a fair and equitable rent for the land held by the tenant, 
The application must be made within two months of the date of the 
certificate of final publication. Section 106 further empowers the 
revenue Officer to hear and decide disputes regarding entries in or 
omissions from, the record-of-rights. For the purpose of obtaining 
his decision on such a dispute, a suit has to be instituted before him 
within three months from the date of the certificate of final publica- 
tion. f 

Then, inasmuch as the jurisdiction so conferred on the revenue 
officer, might bring him into conflict with the civil Courts, provi- 
sions have been introduced with the object of preventing such a 
conflict. 

The first of these provisions in logical order will be found in 
section 11%, which, in cases like the present, covers the whole period 
from the issue of an order under section ror, directing the prepa- 
ration of a record-of-rights, until three months after its final publi- 
cation. Symmetry would apparently demand that the three months 
should be calculated froin the date of the certificate of final publica- 
tion. But, however, that may be, during the period specified no 
` civil Court is to— 

“Entertain... sany suit or application for the alteration of the 
rent or the determination of the status of any tenant in the area to 
which the record-of-rights applies.” 

Then comes section 111 B, which comprises four sub-sections, 
Sub-section (1) relates to the three months from the date of the 
certificate of final publication. During that period— . 

“No application or suit affecting such land or any tenant thereof 
shall... be made or instituted in any civil Court for the decision 
of any of the following issues.” Four issues are stated which need 
not be set out. š 
* Sub-section (2) relates to the period before “the final publication 
of the record-of-rights” during which the jurisdiction of the civil 
Court is not ousted e xcept to the extent provided by section rrr. 
The clause says that if during that period— 

“a suit involving the decision of any of the issues mentioned 


in sub-section (1) has been instituted in a civil Court, the revenue . 


officer shall not entertain any suit under section 106 involving the 
decision of the same issue.” 
Sub-section (3) contains a somewhat sjmilar provision in regard 
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to the settlement of fair rents under section 106 and need not be 
further referred to. 

Sub-section (4) provides for cases in which “the making of an 
application or institution of a suit has been delayed owing to the 
operation of sub-section (1).” In such cases the period of three 
months is to be éxcluded in computing the period of limitation 
prescribed for such suit or application. 

The division of jurisdiction between the revenue officer and the 
civil Court is completed by section 109 which says thag “Subject to 
the provisions of section rogA [regarding appeals from the decisions 
of revenue officers] a civil Court shall not entertain any application 
or suit concerning any matter which is or has already been the 


. subject of an application made, suit instituted or proceedings taken 


under sections 105 to 108 (both inclusive).” 

This section indicates the object which the legislature had in 
view and the mode in which it was sought to be attained. Omitting 
applications for the sake of brevity, sections rrr and 111B prohibit 
for the periods therein stated the entertainment by, or the institution 
in, the civil Courts of suits of certain classes. But the jurisdiction 
of the civil Courts in regard to such suits is not necessarily taken 
away for good and all. The civil Courts are finally deprived of 
jurisdiction only in the case of suits concerning matters which have 
come before the revenue officer for decision under sections 106 
to 108, 

In regard to suits of the latter kind there is no difficulty. If 
such a suit has been entertained or instituted in contravention of 
section rrr or section, r11B, and if in the course of the proceedings- 
it appears that if the suit had been instituted after the periods speci- 
fied in those sections, it would still have been open to objection 
under section rog, then, it is clear that the civil Court has no 
jurisdiction and the plaint must be rejected or the suit, or so much 
of it as is open to such objection, must be dismissed. 

The difficulty arises when the suit is not open to objection under 
section 109, that is to say, when the suit would have been a per- 
fectly good suit if it had been instituted after the period specified 
in section 11r or section 111B. 

The legislature no doubt intended or contemplated that a 
plaint presented during a prohibited period should be at once 
returned or rejected under the provisions of order VII, rule ro 
or rule rr of the Civil Procedure Code. This no doubt is the 
proper course when an untimely presentation is apparent on the 
face of the plaint and is then and there brought to the notice of the 
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Court. But the breach of section rrr or section 111B may be 
overlooked or may not be apparent on the face of the plaint. The 
defect may not come to light till long afterwards when the suit is 
under trial. In such a case the civil Court would have complete 
jurisdiction except for the fact that the plaint was presented some 
few days before it ought to have been presented. Must the suit 
then be dismissed merely on that ground? Much expense may 
have been incurred. All the evidence necessary for the disposal of 
the suit on the merits may have been recorded. If the plaint is 
then returned or rejected only for the purpose of being refiled, the 
plaintiff may be met by a plea of limitation, which such a saving 
clause as that in sub-section (4) of section 111B might be insufficient 
to meet. 

The prohibitions in the sections under consideration are gener- 
ally addressed to the Court, which is directed not to “entertain” 
certain suits. In sub-section (1) of section rrr, the prohibition is 
addressed to the intending plaintiff, who is not to ‘‘nstitute” the 
suit, The practical effect in either case appears to be the same. 
For the present purpose at any rate, it appears to be immaterial 
which form of prohibition is employed. A prohibition addressed 
to the Court, indirectly it may be but none the less potently, affects 
the party and vice versa, 

In effect the civil Courts are in respect of certain suits closed to 
a plaintiff for the periods specified in sections 111 and 111B. But 
there is no direction in either section tbat the filing of a plaint 
within a prohibited period shall entail the dismissal of the suit, 
The ratty decidendi in the cases of Ram v. Lachmi (1) and Mussam- 
mat Hira Koer v. Lachman (2) would seem to be that the absence 
of such a direction justifies the Court in refusing to dismiss a suit 
merely on the ground of an infringement of section 111 or section 
111B, Upon that footing, if the plaint is not returned or rejected 
before the expiration of such period and remains on the file of the 
Court, the suit may be treated, subject always to ‘any question aris- 
ing under section 109, as though the plaint had been received and 
the suit instituted on the day following the expiration of such period. 

` If.it be said that the result is to give a different interpretation 
to the $ame words in section 111 and section 109, the answer may be 
made that the deprivation of jurisdiction in section 10g is clearly 
intended to be permanent, while in section 111, as in section 111B, 
the dey rivation is clearly ten. porary or provisional. After the expiry 
of the periods specifiéd in ihe tno later sections, the civil Court, so 
(1) (1912) 17 C L. J. 239. (2) (1913) 19 C., W. N. 1141, 
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CIVIL. far as these sections are concerned, is at liberty to receive any plaint. 
1916. At that stage the jurisdiction to entertain a particular suit depends 
Pran Rein not on these sections but on section 109, 
D, ’ In view of the two cases cited I agree to the coursẹọ which my 
; Kripa. learned brother proposes to take in the present cases. 
Richar, ards, J ATM A Appeal allowed: Case remanded, 


— 


Before Mr. Justice Richardson and Mr. Justice Walmsley. 
SHYAMADAS RAY CHOWDHURY alias 


omi i NONGAR RAY CHOWDHURY AND OTHERS l 
1918, ; v, 
aand 
Kei th 14. PANCHKOWRI DEBI AND OTHERS.* 
—_—" Hindu Law—Estate inherited by Hindu females jointly—Arrangement for 


separate possession and enjoyment, if operative—FParttal alienation by a 
widowo—Nabokishore’s case, effect of—Relinguishment by the widow, of ker ` 
husbana’s estate, when valid. 


If two widows or two daughters, taking jointly the estate of their deceased 
husband or father, make an arrangement for separate possession and enjoyment, 
the arrangement will not ordinarily deprive the survivor of the right to the whole 
estate or enable the ladies to confer a title on a third party which will not termin- 
ate at the latest’ with the life of that survivor. ; 


Dkaram Chand Lal v. Bhawani Misrain (1); Musst. Dal Koer w, Musst. 
Panbas Koer (2) and Chkittar Kunwar v. Gaura Kunwar (3) referred to. 


Nabakishore’s case (4) was no authority for the validity of a partial alienation 
of the husband’s estate, even with the consent of the next reversioner. A partial 
transfer whether by way of sale or mortgage has nothing to do with relinquish- 
ment. A partial transfer is a transfer and nothing more, and can only be 
supported by necessity, and the consent of the next reversioner is merely strong ° 
presumptive evidence of necessity, 

Raj Lukhee Dabea v. Gokool’ Chunder Chowdhry (5); Bijoy Gopal Mukerji? 
v. Girindra Nath Mukerji (6), and Hari Kisken Bhagat v, Kashi Pershad 
Singh (7) teferred to. 

* Appeals from Appellate Decrees, Nos. 2074 and 2858 of 1915, against the 
decrees of G. N. Koy Esq., District Judge of Burdwan, dated the 23rd of July, 


1915, reversing those of Bijoy Gopal Bose, Subordinate Judge, 2nd Court of 
Burdwan, dated the 29th of January, 1914. 
(1) (1897) I. L. R. a5 Calc. 189. (2) (1904) 8 C. W. N. 658. 
(3) (1911) L L. R. 34 All, 189. (4) (1884) L L. R. 10 Cale. 1102. 
= (5) (1869) 13 M. I. A. 209. 
(6) (1974) I. L. R. 41 Cale. 793; 19 G L. J. 620. 
(7) (1914) I. Le R. 42 Cale, 876321 G L, J. 235. 


Von. XXIX,] HIGH COURT. 
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The decision of the Full Bench in Debt Prosad Chowdhury. v. Golap CWIL, 
Bhagat (1) lays down that there can be no relinquishment by the widow of 1918, 
anything less than the entire estate left by her husband. wee 

The cases of Hem Chusder Sanyal v. Sarnamoyi Debi (2) and Pulin Chan- Shy o. o5 
dra Mandal v. Bolai Mandal (3) not followed, as they were overruled by the Panchkowri, 
Full Bench decision of Dedi Prosad Chowdhury v. Golap Bhagat (1). 

Appeals by Plaintiffs. 
Suits for recovery of possession. - 


The material facts and arguments will appear sufficiently from 
the judgment of Richardson, J. 


Sir Rash Behary Ghose, Babus Bepin Behary Ghose (TI), and 
Jyotis Chandra Sarkar (for Babu Surendra Kumar Bose), for the 
Appellants, ; 

Babus Dwarka Nath Chuckerbutty, Bankim Chandra Mukherjee 
and Nakuleswar Mukhzrjee (for Babu Kalidas Sarkar) for the Res- 
pondents., 

C. A. V. 

The following judgments were delivered : 


Richardson, J.—Parbati Charan Rai Chaudhuri died many March, 7. 
years ago leaving him surviving a widow, Mangala Debi, and two — 
daughters Lakshmimani and Saraswati. His estate devolved first 
on his widow and, on her death in 1849 on his two daughters jointly, 
Saraswati died in 1856 leaving a son Paresh who died in 1873. 
The plaintiffs the appellants before us claim the property in dispute 
as the reyersionary heirs of Parbati Charan when the succession 
opened on the death of Lakshmimani in June, 1899. The defend- 
ants on the other hand set up a title under a conveyance executed 
by Paresh in their favour on the 11th December, 1872. Now at that 
date Paresh was the reversionary heir of Parbati Charan expectant 
on the death of Lakshmimani. As such he hada mere spes succes- 
sionis which he could not validly transfer. That was the view taken 
by the learned Subordinate Judge in the trial Court by whom the 
plaintiffs’ suit was decreed. In the lower appellate Court, however, 
the learned District Judge appears to have found that by some 
arrangement between Lakshmimani and Saraswati each was in enjoy- 
ment 8f a moiety of Parbati Charan’s estate and that on the death 
of Saraswati her moiety came into the possession of Paresh who 
with the consent and sanction of Lakshmimani dealt with it as his 


\ 
(1) (1913) I. L. R 40 Cale. 721 517 C. L. J. 499. 
(2) (1894) I. L. R, 22 alc. 354. 
(3) (1908) J. L, R, 35 Calc, 939 ; 8 C. L. J. 280, . 
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own. Itis not disputed that if two widows or two daughters taking 
jointly the estate of their deceased husband or father make an ar- 
rangement for separate possession and enjoyment, the arrangement 
will not ordinarily deprive the survivor of the rigbt to the whole 
estate or enable the ladies to confer a title on a third party which 
will not terminate atthe latest with the life of that survivor: 
Dharam Chand y Bhawani Misrain (1); Dal Koer v. Pandas 
Koer (2); Chhittor Kunwar v. Gaura Kunwar (3). But it 
is strenuously argued that the District Judge’s finding amounts to 
this that Lakshmimani by allowing Paresh to retain possession 
of Saraswati’s moiety after her death relinquished that moiety in 
favour of Paresh, who thus acquired an absolute title under and by 
virtue of the doctrine of acceleration. On the face of it the decision 
of the Full Bench in Dedi Prosad Chowdhury v. Golap Bhagat (4), 
completely disposes of that contention because according to that 
decision there can be no relinquishment of anything less than the 
entire estate, 

It is argued, however, that the judgments of the learned Judges, 
and especially the propositions on which the late Chief Justice and 
Mookerjee, J. summed up their views, went beyond the actual 
point to be decided and are not entitled to the binding force which 
attaches to judicial precedents. I am not prepared to assent to 
that. In that case a widow had transferred by way of mortgage, 
with the consent of the next reversioner, a portion of the entire 
estate left by her husband. The case turned on the effect of such 
a transfer. It is said that the question might have been decided on 
the narrow ground that a transfer of a particular property, part of 
the entire estate, by way of mortgage, is nota transfer of the whole 
estate even in that part, because the widow retains what is com- 
monly known as the equity of redemption. But it is obvious that 
the case as put by Sir Rash Behary Ghose in argument for the 
respondent claiming under the transfer had a wider aspect and that 
the limited answer suggested would not have been a complete or 
sufficient answer. ° 

The case law of Bengal recognizes not merely the relinquish- 
ment by the widow of her husband’s entire estate but the sale of 
the entirety to the next reversioner or with his consent to & third 
party: Nobokishore's case (5). It was the recognition of such a trans- 
action which caused the difficulty. Did the result depend on the 


(1) (1897) L. R. 24 I. A. 183; I. L. R. 25 Cale. 139. 
(2) (1904) 8 C. W. N. 658. (3) 0911) L. L, R. 34 AN 189. 
(4) (1913) I L. R. 40 Cale. 721. (5) (1884) I. L R. to Calc, 1402 
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consent of the reversioner or on the doctrine of relinquishment ? 
and what were the legal consequences ? 

Sir Rash Behary Ghose contended for the broad generalization 
that, apart from any question of relinquishment, the widow and the 
next reversioner possessed between them a complete power of 
disposal over the whole or any part of the husband’s estate. The 
Full Bench had to deal with that contention and they rejected it, 

The power of the widow to sell the entire inheritance to the 


next reversioner or with his consent, was traced to a lax application - 


of the doctrine of relinquishment and acceleration. It could only 
be supported, if at all, on the basis of a sort of fictitious relinquish- 
ment. But the fictitious relinquishment still resembled the true 
relinquishment in this that it must. be a relinquishment of the 
entirety of the husband’s estate. 

It followed that JVadokishore’s case (1) was no authority for the 
validity of a partial alienation of the husband’s estate, even with the 
consent of the next reversioner. It was- held that a partial transfer, 
whether by way of sale or mortgage had nothing to do with relin- 
quishment. The term had no meaning in such a connection and 
so much had really been conceded by Sir Rash Behary Ghose him- 
self: Debi Prosad Chowdhury v. Golap Bhagat (2). A partial 
transfer was a transfer and nothing more and could only be sup- 
ported by necessity. The consent of the next reversioner was mere- 


ly strong presumptive evidence of necessity: Kalee Mohun Deb:, 


Roy v. Dhununjoy Shaha (3); Raj Lukhee Dabea v. Gokool Chunder 
Chowdhry (4) Bijoy Gopal Mukerji v. Girindra Nath Mukerji (5). 

That as I understand it was the decision of the Full Bench on 
the case presented for their consideration, and we are bound to 
follow and apply it. 

In arriving at the decision the majority of the learned Judges 
expressly relied on the language of the Privy Council in Behari 
Lal y. Madho Lal Ahir Gayawal (5). The relevant passages in the 
judgments of Sir Lawrence Jenkins C.J., Stephen J. and ` Mookerjee 
J5 will be found at PP. 750, 765 and 780 of the report. Harington 
J. expressed a somewhat different view on the point (p. 756) but 
arrived sat the same conclusion as the other members of the Bench 
as to the principle applicable to partial alienations (p. 7 59). 
Holmwood J. concurred generally with the Chief Justice, 

(1) (1884) I. L. R. 10 Cale, 1102. 

(2) (1913) I. L. R, 40 Calc. 721 (738, 742). 

(3) (1866) 6 W. R. gr. (4) (1869} 13 Moo, I. A. 209. 


(5) (1914) L L. R, 41 Calc, 79 93. 
t6) (1891) Ł. R. 19 I, À. gos L L. R 19 Calo, 236, 
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It is idle therefore for the learned pleader for the respondents in 
the present case to rely upon the two subsequent cases which pur- 
port to follow Madokishore’s case (1), namely Hem Chunder Sanyal v. 
Sarnamoyi Debi (2) and Pulin Chandra Mandal v. Bolai 
Mandal (3). These two cases were fully considered in Debi 
Prosad’s case (4), where Sir Lawrence Jenkins C.J. and Mookerjee J. 
pointed out that the results arrived at were in part due toa mis- 
apprehension of the effect of abokishore’s case (1). 


A few days after Debi Prosad’s case (4) was decided judgment was 
delivered by a Bench presided over by Mookerjee J. in Gofeshwar 
Misra v. Durgamani Baishnabi (5). It was held that Debi : Prosad’s 
case (4) had settled the law relating to partial alienations and that 
Pulin Chandra’s case (3),,had been overruled. Apart from anything 
else we are bound by that view of the effect of the decision of the 
Full Bench. f . 

In the present case, the result is plain. On Saraswati’s death, 
Lakshmimani, apart from any arrangement which might be binding 
on her for her life time, became entitled as the survivor to the entire 
estate. If she chose to leave half the estate in the hands of Paresh 
that was not a relinquishment, Paresh though he was the next 
reversioner did not acquire an absolute title by acceleration and no 
alienation made by him could enure for a period longer than 
Lakshmimani’s life. 

In my opinion the judgment and decree of the District Judge in 
the suit out of which Appeal No. 2074 arises should be discharged 
and the decree of the Subordinate Judge decreeing the suit restored. 
The plaintiffs are entitled to their costs in this Court and the Court 
below from the defendants. 

S. A. No. 2858 :— In the suit out of which Appeal No, 2858 
arises the plaintiffs claim under a conveyance, dated the 14th 
November 1872 executed not only by Lakshmimani but by 
Paresh the then next reversioner. No doubt the fact that 
Paresh joined in the conveyance is strong presumptive eyi- 
dence of necessity but the presumption is not conclusive. ” 
The trial Court held on a careful consideration of the evi- 
dence and the circumstances that it had been rebutted. The 
learned District Judge came to a different conclusion but the rea- 
sons assigned by him in his judgment are unsatisfactory. He seems 

(1) (1884) I. L, R. ro Cale, 1102. (2) (1894) I. L. R. 22 Cale. 354. 
(3) (1908) I. L. R. 35 Cale. 939. 

(4) (1913) I. L. R. 40 Cale. 721 (750, 778). 

(5) (1913) 17 C, W. N. 1062, 
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to be of opinion that the Privy Council in Hari Kishen Bhagats 
case (1) held that “the consent of the reversioners will make the 
sale valid.” It is hardly necessary to say that that is not the effect 
of the decision. 5 

The propriety of an alienation with the consent ofthe next 
reversioner may come in question not only with reference to the 
conduct of the widow, whether or not she was justified by necessity, 
but also with reference to the conduct of the next reversioner, 
whether or not his conduct was honest. If inthe ab-ence of legal 
necessity he engineered the transaction to suit his own ends and 
for his own immediate gain, his consent would lose all „its jste 
The transaction would stand no higher than a partial alienation imT 
his favour and would have to be judged from that standpoint. 
Nevertheless whatever might be said of the conduct of the widow 
or the next reversioner the transferee if he made due enquiry and 
acted dona fide would still be entitled to the benefit of the equitable 
rule laid down by the Privy Council in Hunoomanpersaua’s case (2), 
and now enacted in section 38 of the Transfer of Property Act 
Nor would the antecedent mismangement of the estate affect him 
unless he was in some way a contributory party thereto. (Mayne’s 
Hindu Law, Section 636). 

In the present case the appellate Court has not correctly stated 
the law applicable. As to the facts, the express findings of the 
Subordinate Judge are not categorically displaced and the conclu- 
sions—so far as any definite conclusions are stated—seem to be 
based rather on a priori considerations than on an examination of 
the evidence. g 

If the case must, as I think, be remanded, it is undesirable to 
say more, except perbaps this that the question of necessity, as it 
arises here, must be. considered with reference to the estate as a 
whole, not solely with reference to that portion of it which was in 
the actual possession of Lakshmimani or solely with reference to 
that portion which was in the possession of Paresh. 

The appeal should in my opinion succeed to this extent that the 
decree of the Court below should be discharged and the case 
remitted to that Court in order that the appeal thereto may be 
reheard. . 

Walmsley, J.—I agree. 

, . Appeal No. 2074 allowed, 
AON. RG Appeal No. 2858 remanded, 
(1) (1914) L. R. 42 I. A. 64; 1, L, R, 42 Cale, 876. 
(2) (1856) 6 M. I, A, 393. 
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CRIMINAL REVISION. 


Before Mr. Justice Teunon and Mr. Justice Cuming. 
KRISHNADHON GHOSE AND ANOTHER 
0. 
MAHENDRA NATH DUTT.* 
Jurisdiction— Acquittal by Magistrate of second class—Cemplaint under sections 
409 and 477 of the Indian Penal Code (Act XLV of 1860}—Complaint under 
_ Same sections, if cognizable—Criminal Procedure Code (Act V of 1898h, Secs. 

403 (4), 530 (k). i 

A complaint was made under sections 409 and 477A of the Indian Penal Code. ` 
The case was made over for trial to-an Honorary Magistrate, exercising the 
powers of a Magistrate of the second class. He proceéded to deal with the case 
as one under section 408, Indian Penal Code, and finally acquitted the accused. 
The complainant afterwards presented a further complaint to the District Magis- 
trate praying for the trial of the accused under sections 409 and 477, Indian 
Penal Code: 

Held, that having regard to the provisions of sections 530 (k) and 403 (4) of 
the Code of Crimind! Procedure, the District Magistrate was competent to take 
cognizance of the second complaint, as the Magistrate of the second class who 
dealt with the first complaint was not empowered to commit accused persons for 
trial to the Court of Sessions: Abdul Ghani v. Emperor (1) followed. 

Application for revision under section 435 of the Code of 
Criminal Procedure by the Accused. 


‘The material facts appear from the judgment. 


Babus Manmathanath Mukerjee and Rishindra Nath Sarkar 
for the Petitioners. i 

Babus Dasarathi Sanyal and Pankaja Kumar Ganguly for the 
Opposite Party. ' 

The judgment of the Court was as follows: 

In this case against the petitioners before us a complaint was 
made disclosing offences punishable under section 409 and section 
477A of the Indian Penal Code. The case was by some mistake 
made over for trial to an Honorary Magistrate exercising the powers - i 
of a Magistrate of the second class. He proceeded to deal with 
the case as one under section 408 Indian Penal Code and finglly 
acquitted the accused. After certain intermediate proceedings to 
which we need make no further reference the complainant presented 
a further complaint to the District Magistrate praying for the 

*Criminal Revision No. 661 of 1918, against the order of the District Magis- 


trate of Burdwan, dated the 27th June, 1918, 
(1) (1902) I. L, R, 29 Cale. 412, 
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trial of the accused under sections 409 and 477A Indian Penal 
Code. The Magistrate thereupon took cognizance of this complaint 
and has referred the same to a Magistrate of the first class for 
disposal, 

It appears that the Magistrate of the second class who has dealt 
with the case is not empowered to commit accused persons for trial 
to the Court of Sessions. If he had been so empowered we might 
possibly have considered his order of acquittal under section 4¢8 
Indian Penal Code as tantamount to an order of discharge under 
sections 409 and 477A. That not being so, having regard to the 
provisions of section 530 (k) and section 403 (4) Criminal Procedure 
Code and the decision of this Court, Abdul Ghani v, Emperor (1), 
we are unable to say that in taking cognizance of this second com- 
plaint the leamed District Judge has erred. It is contrary to the 
practice of this Court to interfere with a prosecution at the initial 
stage, and in the present case notwithstanding the Honorary Magis- 
trate’s ‘discussion of the evidence adduced before him we are not 
prepared to do so in this case. 

We therefore discharge this Rule. 


A T. M. A 


(1) (1902) [, L. R. 29 Cale 412 


Rule discharged. - 


Before Mr. Justice Teunon and Mr. Justice. Cuming.. 


-KAILASH CHANDRA PAL AND ANOTHER — 
a on 8 
: ` KING-EMPEROR.* 

Charges, joinder of—Criminal Procedure Code (Act V of 1898), Sees, 233, 235, 
e 239: 537—Separate trial i 

A chargo under section 420 of the Indian Penal Code, of cheating in respect 
of a total sum of Rs. 27 and odd, to wit, a sum of Rs. 14 and odd collected from 
11 persans by A on a certain date, and a sum of Rs. 13 collected from 11 other 
persons by B at the same time and place and in pursuance of the same conspiracy, 
is not bad for misjoinder and the accused are triable together for the offence, 

* Criminal Revision No. 687 of 1918, against the decision of H C. Liddell, 
Esq., Sessions Judge of Sylhet, dated the 10th June, 1918, affirming that of R. 
Phukan, Esq., Sub-divisional Magistrate of Sunamgunj, dated the 23rd April, 
1978, ie, cas j 
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under sections 235 and 239 of the Code of Criminal Procedure : Subrahmaniya v. 
The King- Emperor (1) distinguished . 

Application for revision under section 435 of the Code of Crimi- 
nal Procedure, by the Accused. ~ 

The petitioners Koylash Chandra Pal and Rash Behary Dhar 
were convicted of cheating and sentenced under section 420 I. P. C. 
each to undergo six months’ rigorous imprisonment. 


The material facts appear from the judgment. 


Babus Dasarathi Sanyal and Paresh Nath Shome for the 
Accused. 


Mr. Orr (Deputy Legal Remembrancer) for the Crown. 


The judgment of the Court was as follows: 


In this case the two petitioners Koylash Chandra Pal and Rash 
Behari Dhar have heen convicted of cheating and sentenced under f 
section 420 Indian Penal Code each to undergo six months’ 

rigorous imprisonment. 

The facts found are that in February, 1916 one Safar Ali and 
eleven others took from Government on a joint bond asum of Rs. 300 
by way of an agricultural loan. At the same time one Sibram and 
ten others similarly borrowed a sum of Rs. 265, In each case the 
bond was repayable by two instalments, the rst instalment becoming 
due r% years after date. On the 23rd of January, 1918, a Sub- 
Deputy Collector went to realize the rst instalment. He allowed 
the petitioners who are spoken of as “ village touts” to interfere in 


: the matter. The result was that while from each borrower, includ- ` 


ing interest for 14 years, the sum due was Rs. 14-3-5 the two peti- 
tioners acting in concert induced the borrowers to believe that the 
sum payable by each was, Rs. 15-8 and realized this sum from 22 
of the 23. They thus collected in the aggregate on the 1st bond- 
Rs. 170-8, on the and Rs, 164-5, and paid to the -Sub-Deputy 
Collector on the rst Rs. 156-3-9, on the 2nd Rs. 151, so misappro- 
priating in all Rs 7-9-3. The fraud was discovered when on æ 
later date the last of the :2 executants of the rst bond one Osman 
Ali made his payment separately and was necessarily required by 
the revenue officer to pay only the correct amount. i 

‘These facts have been established by unimpeachable evidence 
which both Courts below have believed. 

The contention before us in this Rule then is that the trial has 
been vitiated by misjoinder of charges. 

(1) (1901) I. L. R. 25 Mad. 64. 
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. The charges as drawn up are in these terms :—" First, that you, 
on or about the 23rd of June, at Gobindgunj cheated Safarali and 
ten others by dishonestly inducing them to deliver to you the sum 
of Rs. 15-3-3 and thereby............. Secondly, that you on or about 
the 23rd of June at Gobindgunj cheated Shib Ram and ro others 
by dishonestly inducing them to deliver to you Rs. 14-12........ ar 


~ Itis urged that charges so framed contravene the provisions of 
sections 233 and 234 of the Criminal Procedure Code, and in sup- 
port of this contention the decisions in Z¥lakdkari Das v, The 

. Emperor (1); Asgar Ali v. Emperor (2); Gul Mahomed v. Che- 
haru (3); Johan Subarna v. King-Emperor (4) and Srisk v. Em- 
peror (5), also the well-known case of Sudrukmania Ayyar (6) 
have been cited. But the five cases first mentioned have been 
sufficiently distinguished in the decision in Ram Subheg Singh v. 
The King-Emperor (7), and the case of Subrakmania Ayyar (6) is 
distinguishable because in that case section 235 of the Code was not 
applicable. ; 

Now there can be no question that in the present case the char- 
ges have not been artistically drawn up, and that there appears 
to be a slight inaccuracy in the amounts set out. It was not the 
case here that the two petitioners deceived only the headman in each 
case and through him collected the aggregate sum represented to be 
due. They made separate representation to each and deceived 
each as to the sum due from him. There should, therefore, have 
been 22 charges in respect of the difference (Re. 1-5-7) in each’ casé 
and all the 22 payers should have been named and examined. But 
as the misrepresentation was in each case the same, and the offences 
were all committed at one and the same time and place, and in pursu- 
ance of the same conspiracy the offences were all committed in the 
course of the same transactions. Under the provisions of sec- 
tions 235 and 239 the two petitioners were triable together in respect 
of all the said offences. 


e We may further observe that on the facts of the present case, 
in respect of the aggregate sum or sums misappropriated one or at 
most two charges in respect of the said misappropriation would have 
sufficdd. 


The petitioners fully understood the case they had to meet. It 


2 


(1) (1907) 6 C. L. J. 757. (2) (1913) I. L, R. 40 Cale, 846, 
(3) (1905) 10 C. W. N. 53. (4) (1905) 2 C. L. J. 618, 
(5) (1909) 13 C. W. N. 1067. (6) (1901) I. L, R, 25 Mad, 61, 


(7) (1915) 19 C. W. N, 974. 
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has been established against them by unimpeachable evidence. 
The defects in the ‘charge have occasioned no failure of justice. 


We therefore discharge the Rule and direct that the petitioners 
do now surrender to their bail and undergo the remainder of their 
sentences. 


¢ 


A T. M 


t 
Rule distharged. 


> 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and 
Mr. Justice Panton. 


BENI MADHAB KUNDU 


e U. 


EMPEROR.* ‘ 


Jurisdiction—High Courts-Retrial—/ury trial—Verdict, setting aside of, for 
irregularily, 
The petitioner was tried by the Assistant Sessions Judge with a jury, and the - 

verdict of the jury was that he was guilty ofan offence of receiving stolen pro- 

perty obtaincd by means of dacoity, and, he was sentenced to five years’ rigorous 
imprisor ment. On an appeal being made to the High Court, the verdict was 
set aside on the ground of irregularity and the judgment contained the following 
sentence, “Tt wiil be open to the C rown to proceed further with the case if it be 
so advised” ; and at the end of the judgment there was this sentence ‘‘We direct 
that until a fresh trial, ifany, the accused be enlarged on bail to the satisfaction 
of the District Magistrate” : 

Held, that the High Court never intended to acquit or discharge the petitioner 
but ordered a retrial. That the High Court bad jurisdiction to order a retrial. 


> n Appucation for revision by the Accused.. 


The material facts are stated in the judgment of the learned 
Chief Justice. 


`- Babu Narendra Kumar Bose for the Petitioner. > 
Mr. Orr for the Crown. 
The judgments of the Court were as follows : e 


Sanderson, C.J.—This was a Rule obtained on behalf of Beni 
Madhab Kundu calling upon the District Migisiate to show cause 
*Criminal Miscellaneous case No. 82 of 1918, against a proceeding pending 


in the Court of H. M. Veitch Esq. +, Additional Sessions Judge of Howrah, under 
section 412 of the Indian Penal Code. 
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why the trial of the ‘petitioner should not be stayed, or why such 
other order should not be passed i in the matter as to this Court ` 
might seem fit. = 


In this case the” petitioner was tried by the Assistant Sessions 
Judge with a jury, and the verdict of the jury was that he was guilty 
of an offence of receiving stolen property obtained by means of 
dacoity, and, he was sentenced to five years’ rigorous imprisonment. 
An appeal was made to this Court based upon the ground that after 


the jury had retired to consider their verdict, one of the jurymen 


had spoken to a person who was not a juryman, outside the retiring 
room, and that this person had asked him a question and he had 
replied to it On the hearing of the appeal, this Court set aside the 
verdict on the ground of the irregularity to which I have just 
referred: and, the judgment contained the following sentence, “It 
` will ‘be open to the Crown to proceed further with the case if it be 


so advised,” and at the end of the judgment there was this sentence 


“We direct, that until a fresh trial, if any, the accused be enlarged on 
bail to the satisfaction of the District Magistrate.” 


The Crown did proceed further, and upon the second trial the 
learned vakil on behalf of the petitioner took objection to the trial 


taking place: and, the trial of the case was adjourned in order that ` 


this matter might bé decided by the High Court, whereupon a peti- 
tion was presented to this Court, and as I have already said, a Rule 
was granted. 


The grounds upon which the petition is based are as follows: 
1, That the order of the High Court amounted to an acquittal in 
law. 2. That this Court not having ordered a re-trial, the Court 
of Sessions has no jurisdiction to try the petitioner and, 3. That 
at any rate the order of commitment dated the gth November 1917 
has expired and the Court of Sessions has no further jurisdiction 
‘to proceed in ‘virtue thereof.” 


‘ Now, the section upon which this Scena is section 423 of the 
Code of Criminal Procedure, which provides, that “the Court may, 
if it considers that there is no sufficient ground for interfering, 
dismiss,the appeal, or may in an appeal from a conviction reverse 
the finding and sentence, -and acquit or discharge the accused or 

order him to be retried by a Court of competent jurisdiction subor- 
dinate to such appellate Court or committed for trial:’ Then there 
is the sub-section which provides that’ “Nothing herein contained 
‘shall authorise the Court to alter or reverse the verdict of'a jury, 
unless it iè of opinion that such verdict is erroneous owing to a 
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misdirection by the Judge, or to a misunderstanding on the part of 
the jury of the law as laid down by him.” 

The learned vakil argued that this Court did not in fact order. 
the petitioner to be retried, and consequently inasmuch as the 
verdict had been set aside the order of this Court amounted to an 
acquittal. In my judgment that argument cannot prevail. 

I think there can be no doubt upon reading the judgment of 
this Court that it was never intended by this Court to acquit the 
petitioner. If there could be any doubt about it, I think the last 
sentence of the judgment would make it clear, because it was direct- 


‘ed that until a fresh trial the accused should be enlarged on bail : 


If it was the intention of the Court to acquit the accused, there 
would have been no necessity for an order for bail. ‘Then it is 
equally clear on the judgment that it did not amount to.a discharge, 
because the same argument will apply to a discharge as to an 
acquittal. -~ - 

But the real crux of the whole matter seems to me to be this, 
whether the Court did order a retrial. 3 

I think there can be no doubt that orders similar to the one 
which was made in this case have frequently been made, In fact 
both the learned counsel for the Crown and the learned vakil for 
the petitioner agreed that that was so. But the learned vakil argued 
that even if similar orders had in fact been made on previous oc- 
casions if they were made without jurisdiction, that would not entitle 
this Court to make an order in this case. If I may say so, he was 
right in that, but the fact that similar orders have been made on 
previous occasions without any point being taken as to their validity, 
is some evidence that the Court has jurisdiction to make such an 
order. Although the order of the Court might have been made 
in more explicit language than it was, I have no doubt that the 
order did amount to an order for retrial subject to the right of the 
Crown if it thought fit to withdraw the proceedings. That really 
disposes of this case. ; 

But if the argument of the learned vakil were to prevail, then f 
think the position would be this that the Court did not finally dis- 
pose of the matter, because, as I have said, it is clear that this, Court 
never intended to acquit the petitioner, nor did it intend to discharge 
him ; but it did set aside the verdict on the ground of an irregular- 
ity which occurred in the course of the trial. If that be the real 
position namely that the Court did not finally dispose of the matter 
I presume that it would be open to us to dispose finally of it now 
by directing that the petitioner should be retried. But in my judg- 
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ment it is not necessary to take that course, because as I have 
already said, the order did amount to an order that the petitioner 
should be retried. 


For these reasons we are of opinion that this Rule should be 
discharged. 

Panton, J.—I agree. 7 
ATMO Ryle discharged. 


APPELLATE CIVIL. 


Before Mr. Justice Newbould and Mr. Justice Panton, 
MAHOMED RENU MEAH 
v. 
SRIMATI SABIDA KHATUN AND OTHERS.* 


Suit, if Hes—Frebate, grant of, by probate Cour!—Suit for declaration as te the 
efeit of terms of will—Civil Court, if can question validity of willof which 
probate was grantsd—Decree, form ef—Account, rendering of—Probrte and 
Administr ition Act (F of 1881\, See. go. : 


A suit is maintainable in an ordinary civil Court for a declaration as to the 
effect of the terms of a will assuming the grant of probate to be valid. A probate 
‘cannot be revoked by the probate Court on the ground that the terms of a will 
are contrary to the provisions of a Mahom<dan will. 


s 


A civil Court cannot question the validity ofa will of which probate has been 
granted though effect may not be given to its provisions. 


Where the decree of a civil Court declared that the will of which probate was 
granted, was invalid and improper : 


Held, that the declaration in the decree should be, ‘that the will left by A 


edoes not affect the rights of the plaintiffs to thelr shares of the property left 


by A.” 


The rendering of accounts under section 90 of the Probate and Administra- 
tratio Act as executor only, does not exonerate him from the liability to render 


accounts showing how he has dealt with ce of his co-sharers of which he 
is in possession as trustee. 


* Appeal from Appellate Decree No, 457 of 1916, against the decree of J. H. 
Tindsay, Esq., District Judge of Noakhali, dated the 28th August, 1915, affirm- 
ing that of Babu Kamini Kumar Mukherjee, Subordinate Judge of Noakhali, 
dated the y6th September, 1914. 
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Appeal by the Defendant, 


Suit for a declaration of the invalidity of a will, as well as for 
recovery of possession of the plaintiffs’ share in the property and for 
accounts. 


The material facts appear from the judgment. 


Babus Manmathanath Mukherjee, Satindra Nath canes and 
Asiranjan Chatterjee for the Appellant. 


Mr. A. K. Faslul Hug and Babu us Chandra Neogi for the 
Respondents, 


The judgment of the Court was as follows : 


The plaintiffs in this suit are the daughters and the principal 
defendant is the son of one Mahomad Ashan Khalifa deceased. 
Mohamad Ashan Khalifa died on 3rd Kartic, 1314, leaving a will 
dated rst Kartic of that year. Probate of this will was taken 
out by his son—the defendant who is the appellant before us. 
The’ principal terms of the will were that this defendant was 
appointed the sole executor and was to be in possession and’ to 
manage the whole of the property left by his father, the net 
income of the property after deducting Rs. 6 per month to be 
paid to the manager was to be divided amongst all the heirs 
according to their legal shares “and one of the heirs was allowed to 
transfer any part of the property in any way, nor was the property 
to be liable for their debt. The executor was to keep accounts and 
to render them to Court and if the executor died his sons were to 
be made executors. The appellant took out probate of this will as 
executor and has been in possession of the property since the date 
bf the probate. The plaintiffs brought this suit for a declaration 
that the will was invalid under Mahomedan Law mainly on the 
ground that consent of the heirs had not been taken. They also 
prayed for recovery of possession of their share of the property and, 
thirdly, for accounts. They have obtained a decree declaring the 
will invalid and inoperative and also a preliminary decree for 
accounts. They have been told that they are not entitled to recover 


possession of their share in the property until probate has been Can: $ 


celled in the Court of the District Judge. 


The first point taken before us is that this suit is not maintain- 
able in an ordinary civil Court and that a suit ought to have been 
brought for revocation of the willina probate Court. It appears 
to us that, on the plea as taken, it was a matter for the jurisdiction 
of the civil Court and not of the probate Court. This is not a suit 


o 
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for revocation of probate but for a declaration as to the effect of 
the terms of the will assuming the grant of probate to be valid. 
The probate could not be revoked by the probate Court on the 
ground that the terms of the will were contrary to the provisions of 
the Mahomedan Law since this is not one of the just causes set 
out in the explanations to section 50 of the Probate and Adminis- 
tration Act. Our attention has been drawn to the rulings of this 
Court in the case of Komollochun Dutt v. Nilruttun Mundle (1), 
and Jn the Matter of the Petition of Bhobosoonduri Dabee (2). 
Those cases show that when probate has been granted the civil 
Court cannot set aside the grant on the ground that it has been 
wrongly granted. But they have no application to the facts of the 
Present case. It is for the probate Court to determine whether 
‘the will has been duly executed and it is for the civil Courts to 
determine what effect is to be given to the will after probate has 
been granted. In the Present case it has not been disputed that 
good grounds exist for holding that the will is opposed to the 
provisions of the Mahomedan Law. 

An objection has been taken that no distinct issue was framed 
as to the question whether the other heirs assented which was the 
main ground on which the first Court held the will to be invalid. 
The sixth issue contains really several issues one of which is— 
“Are the terms and direction of the will void according to law? If 
so, are they binding against the plaintiffs ?” But though no distinct 
issue was framed as to the question of assent, it is clear from the 
pleadings that this was Tecognized as one of the main issues between 
the parties. In paragraph 5 of the plaint it is clearly stated that 
the plaintiffs never agreed to the terms of the said will; and in 
paragraph 13 of the written statement this allegation is expressly 
denied. From the judgments it seems no doubt that the parties 
recognised that this was one of the issues in the case. The will 
was also held invalid on the ground that the provision in it that the 
properties will ever remain in possession of defendant No. 1 to the 
qxclusion of other heirs is against the rule of inheritance according 
to Mahomedan Law; and before the lower appellate Court the 
learned pleader for the appellant admitted that the provision for- 
bidding all transfer of the property was invalid. It is clear, there- 
fore, that the provisions of the will are contrary to Mahomedan 
Law and cannot be given effect to. 

The only serious objection that can be taken to the form of the 

~ decree is that there is some authority for holding that civil Courts 


(1) (1878) I, L, R. 4 Cale, 360. (2) (1880) I. L. R, 6 Calc, 460, 
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cannot question the validity of the will of which probate has been 
granted though effect may not be given to its provisions. We think, 
therefore, a slight alteration should be made in the decree and the 
words in the decree declaring that the will is invalid and inopera- 
tive should be struck out and that the declaration should be “that 


_ the will left by Mohamad Ashan does not affect the right of the 


plaintiffs to their shares of the property left by Mohamad Ashan.” 


The last point taken is that the defendant should not have been 
held liable to render accounts as he has already rendered accounts 
under section go of the Probate and Administration Act. It appears 
that the will, as so often happens with will in this country, uses 
the word “executor” in a double sense. It appoints the present 
defendant executor to the will, but, by its terms, it also appoints 
him a trustee of the property after the work of the executor has 
been finished. The accounts submitted to the probate Court were 
presumably accounts rendered by the defendant as executor only 
and the rendering of such accounts does not exonerate him from 
the liability to render accounts showing how he has dealt with the 
property of his co-sharers of which he is in possession as trustee. 


With the slight modification mentioned above, the decrees of 
the lower Courts are affirmed and this appeal dismissed with costs. 


A T M. Appeal dismissed ; Decree modified. 


Before Mr. Justice Beachcroft and Mr. Justice Newbould, 
AFILADDI 


; D. 
SATIS CHANDRA BANERJEE AND OTHERS,* 


e 
Ejectwent—Contrac restraining alienation—Contract made before passing of | 
Bengal Tenancy Act—Bengal Tenancy Act (VIII of 1885), Secs. 1555 178, 
179— Permanent tennre-holder—Breach not capable of remedy —Decgee for 
ejeciment, when to be passed—Transferee from permanent tenure- holder — 

Declaratory decree—Deposit to be made by whom. 


* Appeal from Appellate Decree No. 327 of 1914, against the decree of Babu 
Shyama Charan Banerjee, Subordinate Judge, and Court of Backergunge, dated 
the 15th September, 1913, reversing that of Babu Jogendra Narayan Roy Chow- 
dhury, Officiating Munsiff, 3rd Court at Patuakhali, dated the 10th June, 1912. 


~ 
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The scope of section 155 of the Bengal Tenancy Act is that in every case 
whether the breach is or is not capable of remedy, the notice has to specify reason- 
able compensation for the breach. If the breach is capable of remedy, it must 
be remedied, bat whether it is capable of remedy or not, a sum isto be specified 
by the Court which would be reasonable compensation for the breach, and it is 
only if the tenant fails to deposit that sum within the time given, that the land- 

lord can have his decree for ejectment: Lershad Singh v, Ram Pertab (1) refer- 
fed to, 


Section 179 of the Bengal Tenancy Act presupposes a contract made after 
the passing of the Bengal Tenancy Act. 


The effect of section 178 of the Bengal Tenancy Att is that even where there 
is a provision for re-entry in a contract between landlord and permanent tenure- 
holder, made before the passing of the Act, section 1 55 applies. 

Section 155 of the Bengal Tenancy Act allows a deposit to be made not only 
by the original tenant but by any person who is impleaded as a defendant. 

A transferee from a permanent tennre-holder is a tenant within the meaning 
of section 155 of the Bengal Tenancy Act. 


_ In a suit by a landlord plaintiff for ejectment of his tenant, a declaration 
should not be given to the transferee from the tenant that he isto be regarded as 
the plaintifi’s tenant. 


Appeal by Defendant No. 4. 
Suit for ejectment, 
The material facts appear from the judgment. 
Babu Sarat Chunder Khan (for Babu Hirendra Nath Ganguli) 
for the Appellant. 
Babus Gunada Charan Sen and Kali Prasonno Piplai for the 
Respondents, í > 


The judgment of the Court was as follows : 


The predecessor of defendants Nos. 1 to 6 obtained a permanent 
tenure from the plaintiff. One of the conditions of the lease was 
that the defendants should not transfer the tenure and that if they 
did, the plaintiff should be entitled to re-enter, Eventually, the 
defendants sold the tenure to defendant No. 7- The,, plaintiff 
‘brought the present suit for ejectment and in accordance with the 
terms of section 155 of the Bengal Tenancy Act, he specified the 
sum qf Rs. 566, as. 4 as reasonable compensation for the breach of 
the condition, 


The Munsiff found that the breach was not capable of remedy ; 
but he found that a sum of Rs. 250 would be reasonable compensa- 
tion for the breach of the condition, He allowed the defendants a 


(1) (1894) 1. L, R, 22 Calc. 77, 
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fortnight’ within which to pay that sum, failing which the plaintif 
was to get Ahas possession. He also directed that the defendant 
No. 7 would be recognised as the plaintiffs tenant. The plaintiff . 
appealed. The Subordinate Judge, while agreeing that the breach of 
contract was not capable of remedy, set aside the decree of the 
Munsiff. and directed that the plaintiff should Bet kas possession 
of the tenure by ejecting the defendants. He also made an order 
Sor repayment of Rs. 250 which had been deposited in accordance 
with the Munsiff’s decree, by defendant No. 7. The sufficiency of 
the sum awarded as compensation was not questioned. 

The present appeal is by defendant No: 4 and is based on the 
ground that under section 155, the tenant was entitled to protection 
on deposit .of the amount: found to be reasonable compensation. 
Against this view, it is argued that section 155 does not apply and 
that the section is intended to apply only where the breach is capable 
of remedy or of compensation in money, : 

The terms of secticn 155 seem to be clear. That section pro- 
vides that a suit for the ejectment of a tenant on the ground that be 
has broken a condition on breach of which, he is, under the terms 
of a contract between him and the landlord, liable to ejectment, 
shall not be entertained unless the landlord has served in the pres- 
cribed manner a notice on the tenant specifying the particular breach 
complained of, and where ‘ihe breach is capable of remedy, re- 
quiring the tenant to remedy the same, and ‘in any case to pay 
reasonable compensation for the breach and the tenant has failed 
to comply within a reasonable time with that request The scope ` 


‘of the section seems to be that in every case whether the breach is 


or is not capable of remedy, the notice has to specify reasonable 
compensation for the breach-; and in accordance with sub-section (2) 
of the section, a decree passed in favour of a landlord in any such ` 
suit shall declare the amount of compensation which would reason- 
ably be payable to the plaintiff for the breach and whether, in the 


„opinion of the Court, the breach is capable of remedy, and shall 
fix a period during which it shall be open to the defendant to pay 


that amount to the plaintiff, and, where the breach is declared to be 
capable of remedy, to remedy the same. The result seems to be 
that if the breach is capable of remedy, it must be remedied, but 
whether it is capable of remedy or not, a sui is.to be specified by 
the Court which would be reasonable compensation for the: breach, 


_ and it is only if the tenant fails to deposit that sum: within the time 


given, that the Jandlord can have his decree for ejectment. This 
view of the meaning of the section seems to be in accordance with 


a 
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the view taken in the case of Pershad Singh v. Ram Pertab 
Roy (1). 

But it is argued that where, as here, the contract was made 
before the passing of the Tenancy Act the section cannot apply to 
the case of a permanent tenure ; otherwise, sections 178 and 179 of 
the Act would be defeated. Now, section 179 provides that nothing 
in the Act shall be deemed to prevent a proprietor or a holder of 
a permanent tenure in a permanently settled area from granting a 
permanent mukarart lease on any terms agreed on between him and 
his tenant. That section prestipposes a contract made after the 
passing of the Tenancy Act and therefore. it has no application. to 
the present contention. of ` 

Then, section 178, so far as it is applicable, Sodda that ii 
ing in any contract between a landlord and: a tenant made before 

‘the passing of the Act shall entitle a landlord to eject a tenant other- 

wise than in accordance with the provisions of the act. That makes 
contracts made before the passing of the Act subject to all the provi- 
sions of the Act with reference to the question of ejectment and one 
of these provisions is contained in section 155, and as under that 
section, the rights of the landlord to ejéct are subject to the defend- 
ant paying what is assessed as reasonable compensation within the 
time allowed, the effect of section 178 is that even where there isa 
provision for re-entry in a contract made before the passing of the 
Act, section 155 applies with full force. 

‘Then, it is argued that the defendant No. 4 cannot appeal as 
defendant No. 7, the transferee, has not appealed. But defendant 
No. 4, it appears, has again taken a settlement from his trans- 
fetee, “He is interested in the question before the Court and there 
“appears no reason why he should not be allowed to appeal. After 
all, he is the, person who is the tenant within the meaning of sec- 
tion 155. 

In one respect, the decree of the learned Munsiff is open to 
criticism in that he has declared that the defendant No. 7 is to be 

recognised as the plaintiff's tenant in respect of the tenure. In a'suit 
by the landlord plaintiff for ejectment of his tenant, a declaration 
ought not to be given to the transferee that he is to be regarded as 
the plaintiff's tenant, Subject to this, there appears no objection 
to the order of the- Munsiff. _ 

Finally it was argued that” section 155 would not protect the 
defendant in this case ; because the deposit was’ made not by the 

~ tenant but by the transferee. The suit is against. the tenant; but 

(1) (1894) L ILa R, 22 Cale. 77. `~ 
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the section provides that the Court has to fix the period during 
which it is open to the defendant to pay to the plaintiff. The trans- 
feree has been impleaded by the plaintiff, and he. was bound to be 
if the plaintiff wanted 24as possession of the tenure. In terms, the 
section appears to allow the deposit to be made not only by the 
original tenant but by any person who is impleaded as a defendant. 
We think the decree of thé Subordinate Judge ought to be set 
aside and the decree of the Munsiff restored subject to this that the 
declaration that the defendant No. 7 will be recognised as plaintiff's 
tenant in respect of the said nim howla be omitted. The appeal is, 
subject to this, allowed -with costs in this Court~ as well as in the 


a 


We are informed that the Rs 250 deposi by defendant No. 7 


“have been withdrawn in accordance with the order of the learned 
“Subordinate Judge. If that be so we allow the defendant No. 4a 
. fortnight’s time from the date of the receipt of the record in the 


lower Court, within whick to maké the deposit of Rs. 250 as ordered 
by the Munsiff. If that deposit be not made within the time afore- 
said, the appeal will stand eurniseed with costs. f a 

A. T. M. F Appeal allowed, 


- Before Mr. Justice N. R. Chatterjea and Mr. Justice Richardson, 


ABDUL HASIM 
v. 
SRIMATI MALEKA KHATUN.* 


Guardian—Accounts, ordering of, after removal—Guardtans and Wards Act 
(PIIL of 1890), Secs. gr, qr (3)—Property, delivery o Diii fon 
necessities or for benefit of minor without leave of Court. 

Section 41 of the Guardians and Wards Act only empowers the Court to 
require the guardian ‘'to deliver, as it directs; any accounts in his possesflon or 
control relating to any past or present property of the ward.” The section does 
not ‘authorise a Court to order accounts to be rendered after the termination of 
the guardianship. But -the Court has power under section 41 clause (3) to direct 
a guardian on the termination of his guardianship to deliver añy property (which 


*Appeal from Order No. 434 of 1915, against the order of F. W, Ward, Esq., 
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Includes money) belonging to the ward in his possession : Nabu v. Mahomed (1) 
followed, | ~ : 
If a guardian actually applies the balance in his bands for the necessities or 
benefit of the minor, he cannot be called upon to pay such money as “property 
-of the minor in his possession,” and be detained in jail for non-payment, merely 
because there was no permission to spend the money in that way. 


Appeal by the former Guardian. 


The appellant was removed from the guardianship of the res- 
pondent, and was ordered to be detained in civil jail under “section 
45, sub-section (r), clause (c) of the Guardians and Wards Act, until 
he paid a certain sum of money as directed by the Court under the 
provisions of section 41, sub section (3). 


The material facts appear from the judgment. 


Babu Ram Dayal Dey for the Appellant. 
Babu Sasadhar Roy for the Respondent, 


The judgment of the Court was as follows: 


‘This is an appeal against an order of the District Judge of 
Tipperah, removing ‘the appellant from guardianship of certain 
minors, and also against an order passed under section 45, sub-sec- 
tion r, clause (c) of Act VIII of 1890 by which the appellant was 
ordered to be detained in civil jail, until he paid a certain sum of 
money as directed by the Court under the provisions of section 41 
sub-section 3. There is also an application under section 115 
Civil Procedure Code to set aside the orders of the Court below. 

It appears from the judgment of the Court below, and the 
finding of the learned Judge is amply supported by the record, that 
the appellant has clearly abused his trust and that his interests are 
adverse to those of the minors, He has therefore been rightly 
removed from the guardianship of all the minors. It further ap- 
pears that the guardian applied to the Court for permission to sell 
certain properties for liquidation of certain debts alleged to be due 
by the minors, and permission was granted accordingly. Two pro- 
perties were sold for Rs. 6,800 and the learned Judge has found 
that only Rs. 5,325 out of the said sum were paid in liquidation of 
the dgbts, although the whole of the said amount namely, Rs. 5,325 
was not due by the minor, Maleka Khatun, whose father was the 
Owner of the two properties. It has also been found that Rs. 1,475 
out of the said sum are admittedly in the hands of the appellant, 
and the Court below has directed himrto pay into Court the said 
amount. Tne learnzd Judge has further directed the appellant 


(1) (1900) 5 C. W N. 27 (209). 


» 


45 


CIVIL. 
1916, 
— 

Abdul 


v. 
Maleka Khatun, 


January, 25. 


CIVIL. 


1916. 
wd 
Abdul 


a ‘ 
Maleka Khatun, 


v THE CALCUTTA LAW JOURNAL. (Von. XXIX. 


under section 41 clause (3) to render full accounts, and to pay into 
Court the balance, if any, that remtains in his hands from excess 
of income over expenditure, (apart from the Rs. 1,475 in his hands 
from sale of-the houses). 

It is contended before “us on behalf of the appellant that the 
Court bas no jurisdiction to pass the said orders. Having regard to 
the case of Nabu Bepari v. Sheikh Mahomed (t), we must hold that 
section 41 of the Act only empowers the Court to require the guar- 
dian “to deliver, as it directs, any accounts in his possession or con- 
trol relating to any past or present property of the ward’? ; and that 
the Court has no power to order accounts to be rendered after the 
termination of guardianship The order, therefore, in so far as it 
directs the appellant to render accounts to the Court and to pay 
into Court the balance, if any, that remains in his hands, on 
rendering such accounts, must be set aside. The Court, however, 
has power under section 4+ clause (3) to direct a guardian on the 
termination of his guardianship to deliver any property (which 
includes money) belonging to the ward in his possession. 

The Court below, as already stated found that the sum of 
Rs. 1,475 was admittedly in the hands of the appellant. 

It is contended on behalf of the appellant that the learned Judge 
is in error in holding that there was any admission on the part of 
the appellant that Rs. 1,475 was still in his hands, It no doubt 
appears from his deposition that he stated that after payment of 
Rs. 325'to the creditor Sarat, the balance was with him, but he went 
on to say that he paid Rs. 7,201 to another creditor, and paid rents 
and other expenses on behalf of the minor from the said balance. 
Then in the accounts submitted by him, he showed that he paid 
Rs. 720 to another creditor and met the marriage and maintenance 
expenses of the minor Maleka Khatun. The learned Judge holds 
that no money was spent for her maintenance (after the sale), as he 
went to live with her husband 8 days after the sale but he did not 
go into the question whether the appellant had applied the balance 
for the benefit of the minor, on the ground that he had no per- 
mission to spend capital money in that way. 

If however the guardian actually applied the balance” in his 
hands for the necessities or benefit of the minor, we do not think 
he can be called upon to pay such money as “property of the minot 
in his possession,” and detained in jail for non-payment, merely 
because there was no permission to spend the money in that way. 


(1) (1900) 5 C, W. N. 207. e 
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It would then be a matter of general accounts which will be gone 
into in any suit for accounts which might be brought against him. 

Although we think that the. Court below wBen removing the 

s guardian acted within its jurisdiction in enquiring into the question, 
whether- any portion of the proceeds of the sale sanctioned. by it, 
was in the hands of the guardian which he might be called upon to 
pay, there ought to have been a full enquiry into the matter, more 
specially as the learned Judge directed the guardian to be detained 
in jail for non-payment of the money. - | ; ` 

We accordingly confirm the order of the Court below removing 
the appellant from guardianship of all. the minors, and set aside the 
order directing ‘the guardian to render accounts. 

The case will go back to the Coutt below, i in order that it may 
make a full enquiry as to whether the balance of-,the proceeds of 
the sale of the two houses viz, Rs. 1,475 was in the hands of the 
appellants, or had been apples for the necessities or the benefit of 
the minor. 

“If it, is found that: any portion of the said balance (Rs. 1,475) 
was not spent for the minor, the Court ‘may make an, order under 
section 41 (3) for payment of such sum into Court, and on the 
appellants failing to pay such sum, the Court may proceed under 
the provisions of s&ction 45, if it considers that the appellant should 
again be detained in. jail. 

„In this connection the Court should take into consideration the 
fact that the present guardian has already been authorized to sue 
the late guardian upon his security bond. 

The appellant must -pay the costs of the respondent. Hearing- 
fee 4 gold mohurs = ey : 

AT. M, . Case remitted., 
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Before Sir Syed Shamsul Huda, Knight, Judge, and 
Mr. Justice Panton, 


ADURAM HALDAR 
` = v. 


NAKULESWAR RAI CHOWDHURY AND OTHERS¥®  ._ 


Appeal, if Hes—Application for delivery of possession —~Decree-holder, anctton- 


purchaser—Civil Procedure Code (Act V of rg08), Sec. 47. O. a1, R. g7—- 
Appellate Court's decree passed without jurisdiction- 


An order allowlng or refusing delivery of possession after an execution sale 
‘is not an order under section 47 of the Code of Civil Procedure even where the 
decree-holder is the auction-purchaser and as such no appeal les; Sask? v 
Radha Nath (1) and Ragi Abdul Ganit. Raja Ram (2) followed. 


A second appeal lies to the High Court against a decree of the appellate ; 


_ Court passed without jurisdiction. 
Appeal by the Judgment-debtor. 


Application for delivery of ` possession by the Decree-holder 
Auction-purchaser. - . 


The material facts appear from the judgment. 


Babus Samaiud Chandra Duti, Narendra Kumar Bose and 
Surendra Kumar Bose for the Appellant. 


Babu Indu Bhusan Roy for the ST 
The judgment of the.Court was as follows : 


These three appeals are preferred against the order of the Dis- 
trict Judge of Khulna reversing the decision of Munsiff of Bageerhat 
and directing delivery of possession of certain properties to decree- 


_ holder-auction-purchaser, in three separate proceedings. - 


The first question for consideration is whether an appeal lay to 
the District Judge agaitist the order of the Munsiff. It appears that 
in execution of certain decrees the decres-holder purchased certain 
properties and on the confirmation of the sale, „applied for delivery 
of possession. 

The appellants objected that they were not the judgment-debtoes 
though bearing the same names, that those properties belonged to 
them and were not included in the certificate of sale. 3 

* Appeals from Appellate Orders Nos, 326, 329 and 330 of 1916, against the 
orders of A. Mellor, Esq., District Judge of Khulna, dated the 13th September, 
1916, reversing those of Babu Rei Mohon Karmakar, Munsiff, ard Court at 
Bagerbat, dated the r9th May, 1916, 

(1) (1914) 20 C. L» J. 4335 19 G W. N. 835- X 

(2) (1916) 20 C, W. N, 829; 1 Pat, L. J. 232 


Vou, XXIX] HIGH COURT 


The learned Munsiff refused the application of the decree-holder 
auction-purchaser on the ground that he was not satisfied that the 
objectors were the judgment-debtors. This order was in effect an 
order in a proceeding under order 21, tule 97 of the Civil Procedure 
Code from which no appeal lay to the District Judge. . The learned 
Judge however treated the order as one under section 47 of the Civil 
Procedure Code and upon this view of the case assumed jurisdiction 
as a.Court of appeal and going into the merits came to the conclu- 
sion that the decree-holder was entitled to an order for delivery of 
possession, ” - 

It is argued by the learned vakil for the appellant that an order 
allowing or refusing delivery of possession after an execution sale is 
not an order under section 47 of the Code of Civil Procedure even 
where the decree-holder is the auction-purchaser and that as such 
no appeal lay to the District Judge. The question whether an 
appeal lies against an order of this nature has been considered in 
several cases in this Court and the decisions are not uniform. Our 
attention has been drawn to the case of Sasi Bhusan Mookerjee v. 
Radha Nath Bose (1). In this case all the earlier decisions have 
been reviewed and it has beep held ‘that such an order is not an 
order under section 47 of the Civil Procedure Code, The same 
view appears to have been taken in a case decided by a Full Bench 

: of the Patna High Court, Hazi Abdul Gani v. Raja Ram (2). 
` Following these decisions we hold that no appeal lay to the 
District Judge and that the orders passed in appeal were without 
jurisdiction. Against the orders sò passed it is now well-settled that 
an appeal lies to this Court. 

We accordingly set aside the order of the District Judge and 

restore the order of the Munsiff in all the three cases under appeal 
~ With costs of this Court and of the Court of appeal below. Hearing 
fee is assessed at one gold mohor in each case, 
A T.M. : Appeals allowed, 
_ fe) (1914) 20 C, L. J. 433 ; 19 C. W, N. 835. 
(2) (1916) 20 C. W, N, 829. 
h 
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CRIMINAL REVISION. 


Before Mr. Justice Fleiĉher-and Mr. Justice Walmsley. 


Caremar, FUZLAR RAHAMAN 
1918. v. 
November, 8. , ABIDAR RAHAMAN AND OTHERS.* 


Complaint of murder—Complainant and kis witnesses, not exanined—Order 
refusing fo summon the accused, validity of. 


A complaint was lodged before the police regarding a murder. The trying 
Magistrate without any judicial examination either of the complainant or of any 
of the witnesses in support of the complaint, came to the conclusion that the case 
was one in which no jury would convict the person’ complained against and 
accordingly refused to summon the accused. This view of the trying Magistrate 
was also upheld by the Additional Sessions Judge : 


_ Held, that the disposal of a case of such a serious nature without examining 
any of the witnesses cannot be supported. 


Held further, that the duty of the learned Magistrate was to examine the 
complainant and his witnesses in order, to see whether the person complained 
against ought to be summoned. i 

Application for Revision under section 435 of the Code of 
Criminal Procedure, 


Rule to show cause why the order of the District Magistrate 
refusing to summon the accused, should not be set aside. 


The material facts will appear sufficiently from the judgment. 


Mr. Gregory and Babu Kshitish Chandra Chakrabarty for the 
Petitioner. ` 


| Babu Manmatha Nath Mukherjee for the Opposite Party. 
The judgment of the Court was as follows : 


This is a Rule calling on the District Magistrate of Chittagong ` 
and on the opposite party to show cause why the order complained ` 
of should not be set aside. -What happened is this: The coni 
plainant’s brother was undoubtedly:murdered—shot dead. The com- 
plainant lodged an information before the police, The record does 

not show any. judicial examination either of the complainant or of 
any of the witnesses that he wished to produce i in support of his 
complaint. The learned trying Magistrate came to the conclusion— 


November, 8. 


*Criminal Revision No. gar of 1918 against the order of C, Sells Esq. 
Additional Sessions Judge of Chittagong, datéd the 11th September, 1918, affirming 
that of B. Ganguly Esq., Sub-divisional Magistrate of Chittagong, dated the 15th 
August, 1918, : 1 


a 


æ 
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and in this view he was supported by the learned Additional Ses- 
sions Judge —that_the case was one in which no jury would convict 
the person complained against. Therefore, he refused to summon 
the accused. In this case he struck for too soon.. The case is one 
of a most serious nature and it was the duty of the learned Magis- 
trate to examine the complainant and the witnesses he wished to 
produce in order to see whether he ought to summon the person 
complained against. If, after having done that, he came to the 

. conclusion that there was’no case against the person complained 
against then, provided the view he took of the evidence was a 
reasonable’ one, ‘it is not likely that the Court would interfere in a 
case of this nature. But to dispose of the case- without examining 
any of thé Witnesses is one that cannot be supported in a case of 
this nature. We, therefore, set aside the order of the learned trying 
Magistrate and of the Sessions Judge and send’ back the case to the 
trying Magistrate in order that he should examine the complainant 
‘and the witnesses he wished to produce in support of his case. 


R M. M : Rule made absolute. 


APPELLATE CIVIL: 


Before Mr. Justice Fletcher and Mr. Justice Walmsley. A 


è 


AUGRAHIT NAPIT z 
v. 
ss NABNATANNESSA BIBI.* 


EBasement—Right of way—tmphed grant on severance—Grant inferred from 
long user, ^ 


An implied grant of way can be presumed on a- severance of two tenements 
Belonging at one time to the same person. 


Assuming that a path came into existence after severance, the fact that for 
more than 20 years the tenant in possession of the dominant tenement is using 


the path, is sufficient to-justify the Court in inferring that the user has its origin 
ina grant: Madan v, Sashé (1) followed. 


* Appeal from Appellate Decree No. 1648 of 1915, against the decree of 
J. E. Phillimore, Esq., District Judge of Birbhum, dated the 12th April, 1915, 
reversing that of Babu Nishi Kanta Banerjee, Additional Munsiff of Rampurhat, 
dated the 4th February, 1914. 

(3) (1915) 19 C. W. N. 1alt., 


CIVIL. 
1918. 
Nove 
Augrahit 
p. 
Nabnatannessa Bibi, 
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Appeal by the Defendant. 


The suit related to a right of way claimed by the plaintiff against 
the defendant. A piece of land adjoined the houses of the plaintiff 
and the defendant. The western portion of that land belonged to 
the plaintiff and the eastern portion to the defendant. The way 
claimed ran across the eastern portion to the ghat of a tank. The 
defence was that the parties were tenants of the same landlord, and 
that one tenant could not acquire by user a right of way over land 
in the occupation of another tenant. The primary Court dismissed 
the suit. The decree was reversed on appeal. The defendant then 
preferred this secondappeal. The appeal came up for hearing before 
Richardson and Beachcroft, JJ. who remanded: the case to the 
lower appellate Court for findings on the following issues : . 


“(1) Are the alleged dominant tenement and the alleged 
servient tenement held by the plaintiff and the defendant respec- 
tively under the same landlord ? 


(2) What is the nature of the interest of the plaintiff and the 
defendant in these tenements respectively ? Are the plaintiff and the 
defendant permanent lessees ?” 


The lower appellate Court answered issue No 1 in the affirma- 
tive and as regards issue No. 2, the lower appellate Court found 
that the plaintiff had occupancy right in the alleged dominant 
tenement and the defendant is a lessee from month to month. The 
findings having arrived, the appeal was reheard before Fletcher and 
Walmsley, JJ. 


Babu Jitendra Lal Banerjee for the Appellant. 
Babu Riskindra Nath Sarkar for the Respondent. 
The judgments of the Court were as follows: 


Fletcher, J. :— This appeal is preferred by the defendant against 
the decision of the learned District Judge of Birbhum, dated the 
rath April, 1915, decreeing the plaintiff's suit. The plaintiff sued 
for declaration of a right of way. The case is one of those which 
are common in this country, namely, where the plaintiff and the 
defendant, have both a leasehold interest or the interest of 
a tenant claiming under a common landlord; and it haf been 
considered and argued in this case as to whether the person 
who has a lessee’s interest or an absolute interest cain obtain a right 
of way and as to whether one tenant can obtain an easement over 
another tenant of the same landlord. But these matters, I do not 
think are really necessary for our consideration in this case because 


Vou, XXIX.] HIGH COURT, 


the case shows quite clearly that at some time these two properties 
of the plaintiff and the defendant must have been held together. 
They have got a common owner and at one time there must have 
been unity of possession. If that is so, then taking into considera- 
tion the length of time during which this right of way has been 
enjoyed, namely, more than twenty years, I think, following the 
decision of Sir Lawrence Jenkins, C. J., and Mr. Justice D. Chatter- 
jee, in the case of Madan Mohan Chakravarty v. Saski Bhusan 
Mukherji (1), we ought to hold that the proper conclusion to 
arrive at on those facts is that there was an implied grant of this 
way that was used fọr so many years in favour of the plaintiff at the 
time of the severance of the land with these two portions.: That 
being so, it is not necessary to interfere with the decree of the lower 
appellate Court. The present appeal, therefore, fails and must be 
dismissed with costs. i ` 


Walmsley, J. :—I agree. 


A T. M. Appeal dismissed, 
(1) (1915) 19 C. W. N. r211. 


Before Mr, Justice Fletcher and Me. Justice Walmsley, 


JOGESH CHANDRA RAY 
. v. 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL.* 


Suit, if Kes—Land Acquisition Act (I of 1894), Secs, rr, 18—No application for 
reference—> Civil Court, Jurisdiction of. 

The remedy ofa person dissatisfied with an order made by the Land Acquisi- 
tien Collector under section 11 of the Land Acquisition Act, is by a reference 
under section 18 of the said Act and not by æ suit in the ordinary civil Court 
for damages against the Secretary of State for India in Council, -~ 


Appeal by the Plaintiff. 

Suit for damages, 

* Appeal from Appellate Decree No. 2576, of 1916, against the decree of 
Babu Banawari Lal Banesjee, Additional Subordinate Judge of Chittagong, dated 


the rigth July, 1916, affirming that of Babu Tarini Kant Nag, Officiating Addi- 
tional Munsiff of Fatikcheri, dated the 18th February, 1916, 
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The material facts appear from the judgment of Fletcher, J. 


Babus Dhirendra Lal Kastgir and Tarakeswar Nath Mitter for 
the Appellant. 


Babus Ram Charan Mitra and Sris Chunder Chowdhry for the 
Respondent. 

The judgments of the Court were as follows: 

Fletcher, J.:—This appeal is preferred by the plaintiff against 
the decision of the learned Subordinate Judge of Chittagong dated 
the roth June, 1916, affirming the decision of the Munsiff at Fatik- 
cheri. The facts are these: In the year 1903, the Government of 
Eastern Bengal and Assam made a declaration under the provisions 
of the Land Acquisition Act with reference to the compulsory acqui- 
sition of a particular piece of land and the structures standing their- 
in and the trees growing upon the same for the purpose of providing 
the site for the residence of a judicial officer. The ordinary notice 
was issued calling upon the parties claiming interest to come in 
before the Collector and prefer their claim. That notice was served 
upon the present plaintiff. He came in and appeared before the. 
Collector. The Collector adjudicated on his claim and found that 
the only right that the present plaintiff had was a right to the struc- 
ture on the land and the tree or trees growing thereon; and for these 
the plaintiff was awarded the sum of Rs. 60 only. Being dissatisfied 
with that award, instead of applying to the Collector to make a refer- 
ence under the provisions of section 18 of the Land Acquisition Act 
the plaintiff instituted the present suit for damages against the Secre- 
tary of State for India in Council claiming Rs. 175 as the value of 
the land which had been acquired by the Government. I am quite 
clear that a suit of this sort does not lie. The plaintiff had an ample 
remedy by applying to the Collector to make a reference under sec- 
tion 18 of the Land Acquisition Act and to have his rights adjudi- 
cated on by the civil Court. It is argued in this case that the award 
is not an award. I do not know what else it is; and when I asked 
the learned vakil appearing for the appellant what he called that 
piece of paper upon which the Collector had written what purports 
to be his award, the nearest approach to what the learned gentle- 
man’s view was of this paper was that he called it a proceeding 
under section 11 of the Land Acquisition Act. It is no use calling 
an award a proceeding under section 11 of the Land Acquisition Act. 
If it is an award, it is quite clear that the plaintif’s remedy lies under 
the Act. Then it is said that the authorities establish that the 
plaintiff has a right of suit in a case like this, They do nothing of 
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the sort. The authorities when properly read are clearly against the 
plaintiff's contention. The two cases which are chiefly relied on, 
namely, the cases of Mantharavadi Venkayya v. The Secretary of 
State for India in Council (1) and Rameswar Singh v. Secretary of 
State for India (2) are clearly against the plaintiff’s contention. All 
that those cases establish is this that where the Collector won't take 
up the matter and won’t make an award then in order that the 
plaintiff may not be deprived of his remedy he may maintain a suit 
in the ordinary Court for compensation which the Collector declines 
to assess. These do not apply to the case where the Collector had 
made an award and where the plaintiff has got a right of calling 
upon the Collector to refer the matter to the civil Court under the 
provisions of section 18 of the Land Acquisition Act. In my opinion, 
the learned Judge was right in holding that the plaintiff could not 
maintain a suit of this nature. In that view, the present appeal fails 
and must be dismissed with costs. 
Walmsley, J. :—I agree. 
AT. M, Appeal dismissed. 
(1) (1903) I. L. R. a7 Mad. 535. 
(2) (1907). L. R. 34 Cale. 470; 5 C. L. J, 669, 


Before Mr. Justice Newbould and Mr. Justice Panton. 
SAUNI BIBI 


V. 
SIDDIK HOSSEN MUNSHI and oTHERS.* 
Limitation—Limitation Act (IX of 1908, Sch. I, Art. 9ł—Document, void, 
execution of- 
Article 91, Schedule I of the Limitation Act is inapplicable to a case of a 


Void deed of tale, being fraudulently obtained from the plaintiff on the allegation 
of its being some other deed. 


Appeal by the plaintiff. 


Suit for recovery of possession of a share of certain land on 
declaration of her title thereto. ~ 


* Appeal from Appellate Decree No. 2516 of 1916, against the decree of 
Babu Purma Chandra Bose, Subordinate Judge of Begra, dated the 28th July, 
1916, affirming that of Babu Phanindra Nath Mitra, Munsiff, 2nd, Court of Bogta, 

dated the 29th March, 1915. i, 
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The material facts are stated in the judgment, 
Batu Manindra Nath Roy for the “Appellant. 
Babu Preo Sankar Mosumdar for the Respondent, who appeared. 


: C A V. 
The judgment of the Court was as follows: 

The plaintiffs who are the appellants before us brought the suit 
out of which this appeal arises for the recovery of possession of a 
share of certain land on declaration of their title thereto. They 
also asked for cancellation of a deed of sale by which they had 
transferred the property in suit to the defendant No. 1 alleging 
that they had executed the deed in consequence of a fraudulent 
representation by this defendant, that the deed was a Jimbanama for 
their maintenance for a term of three years, 


The plaintiffs originally claimed fifteen plots of land. At the 
trial the claim to plots Nos. 5, 6 and 7 was abandoned. It has 
been found that the plaintiffs have been out of possession of plots 
Nos. 3, 9, 11 and 13 for more than twelve years and it is conceded 
that as regards these plots it cannot be disputed on second appeal 
that this portion of the claim is barred by limitation. We are now 
therefore concerned only with plots Nos. 1, 2, 4, 8, 10, 12, 14 and 
15. As regards these plots both the lower Courts have found that 
the claim is barred by limitation on the ground that the plaintiffs 
cannot succeed without first obtaining a cancellation of the deed of 
sale and consequently article 91 of the first schedule of the Indian 
Limitation Act applies. The Court of first instance held that the 
alleged fraud in the execution of the 4oda/a was proved and that 
the plaintiffs executed it “knowing and believing it to be the 
jimbanama.” The lower appellate Court after holding that the 
whole claim was barred by limitation did not go into the question 
of fraud, ` 


The only point argued before us is that if the Munsiff’s finding 
is correct the deed is void ad initio and article gt has no applica-* 
tion and therefore the case should be remanded to the lower appel- 
late Court for a finding as to the truth of the plaintiffs’ allegation 
as to the execution of the document. The principle which has 
been applied by the lower Courts is that stated by Woodroffe, J. 
in Harihar Ojha v. Dasarathi Misra (1). ‘There can be no doubt 
tbat when a person seeks to recover property against an instrument 

~ executed dy Aimself or one under whom he claims he must first obtain 


(1) (1905) I, Le R.g3 Cale, a57 (265); 1 C. L, J, 408. 
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cancellation of the instrument, and that _the three years’ rule en- 
acted by article 9r applies to any suit brought by such person.” 
This principle of law is not disputed but it is contended that on the 
facts found’ by the Munsiff, that the plaintiffs executed the deed 
of sale believing that they were executing a deed of-a different kind, 
there was in law no execution of the deed by them. The same con- 
tention put {n another form is that though when consent to an agree- 
ment is caused. by fraud or misrepresentation the agreement is a 
contract voidable under section 19 of the Contract Act and not 
void, here there was no consent at all. 

In our opinion this contention must prevail. It is based 
primarily on the authority of the English cases’: Thoroughgood's 
Case (1) and Foster v. Mackinnon (2). In the former it was 
held that if a deed is falsely read over to an illiterate man 
and he executes the deed relying on the false reading as being 
the true substance of the transaction his act is wholly void. In the 
latter the defendant had purported to endorse a bill of exchange 
` which he was told was a guaranty. The plaintiff was a subsequent? 
holder for value and therefore the fact that the defendant’s signature 
was obtained by fraud would not have protected him in this action. 
The Court held that his signature not being intended as an endorse- 
ment to a bill of exchange was wholly inoperative. The principle 
` established by these decisions has been applied by the Bombay 
High Court in Oriental Bank Corporation v. Fleming (3) and 
Dagdu v. Bhana (4) and by this Court in Banku Behari Shaka v. 
&rishto Gobindo Joardar (5). _ We therefore bave no hesitation in 
holding that it ought to be applied in the present case if the Munsiff’s 
finding on the facts can be upheld. Whether the Munsiff’s finding 
is right is a question on which we express no opinion. 

We accordingly decree this appeal and remand the case to the 
lower appellate Court for a rehearing of the appeal. He will first 
come to a finding as to the circumstances under which the sale deed 
in question was signed by the plaintiffs and then decide in the light 
of the above remarks, whether the claim of the plaintiffs to the 
remaining eight plots is barred by limitation. 

Costs will abide the result. 

Let the Court-fee paid on the memorandum of appeal be refund- 
ed to the appellant under section 13 of the Court-Fees Act. 


AT. M. Appeal decreed ; Case remanded, 
(1) (1581) 2 Co. Rep. oa. (2) (1869) L. R, 4 C. P. 704. 
' (3) (1879) I. L. R, 3 Bom. 342. (4) (1904) I, L. R. 28 Bom. 420. 


(5) (1902) L L, R, 30 Cale, 433. 
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eer _ | Before Mr. Justice Chaudhuri and Mr. Justice Newbould. 
n i: m i 7 \ ` a 7 é 
p OOs _HIATU BAKSH JAMADAR AND ANOTHER ` 


rae 4 16. a 
2a v. 


Februar j:34:>—  .  DEBENDRA NATH SANYAL AND oTuers.* 


— 
Mortgage—Heir, an administrator—Letters of administration, effect of—Probate 
and Administration Act (Vof 1881} Secs. 12, 13, Iq, 15+ 
Letters of administration dọ not render valid any intermediate acts of the 
administrator tending to the diminution or damage of the intestate’s estate, 
although they entitle the administrator to all rights belonging to the intestdte as 
effectually as if the administration had been granted at the moment after his 
déath: Chuni v. Osmond (1) referred to. 
-Æ mortgage executed by an heir, who afterwards became an administrator, ' 
_ döeś not bind the e estate of the intestate bat is binding on the estate ‘of the - 
_ exectitant.. 


` -Appeal by Defendants Nos. 1 and 2. 
, “Suit on á mortgage.  - 
The material facts appear from the judgment. 

Mr. Casperss, Babus -Provas Chandra Mitra, Manmathanath 
Mukerjee, Baidyanath Narayan Singh and Satindra Nath Mookerjee 
for the: Appellants, 

Babu Manmatha Nath, Ray for the Respondents. 
` The judgrhent of the Court was as follows : 


February, a4. In this case, we see no reason to differ from the findings of the - 
learned Subordinate Judge. The mortgage in suit appears to have 
been. properly executed. The consideration is proved to have been 
paid. The lady was known to one of the witnesses and there is no 
question about her proper identification. There was evidence that 
the document was read over to her; it was a Bengali document read 
over to a Bengali lady. There is no further necessity for proving 
that the document was explained. She knew that she was borrow- 
ing money on mortgage. The mortgage was executed by Nabi 
Buksh and Samiran Bibi in her personal capacity and also as the 
guardian of her three sons who were minors at that time. Nabi 
Buksh and Samiran Bibi are dead. One of the three minor gons, 
namely, Rabim Buksh is also dead. The two defendants Kader 


*Appeal from Original’ Decree No. 361 of 1913, against the decree of Babu . 
Asutosh Sarkar, Subordinate Judge, 2nd Court, of Hocghly, dated the agth 
January, 1913. ` - 

(1) (1g03) L L. R, 30 Cale, 1044, 
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Baksh and Hiatu Buksh are representatives and heirs of. Haji Alum, 
Nabi Buksh and Samiran Bibi. ` . a 

The learned Subordinate Judge has held that heres is no veliable 
proof to show that “the loan evidenced by the mortgage-bond was 
taken for any legal necessity’; or that it operated to protect the 
interest of the minors in any way; or that they were benefited 


. thereby.” He has, therefore, rightly held that the mortgage did not 
- bind or affect the interests of the minors in the mortgaged property. 


It, however, binds the interests of Nabi Buksh and Samiran Bibi. 

He has, accordingly, decreed the suit to the extent of 5 as. ro gds. 
share of the mortgaged property, in which he is-right. Before the 
Subordinate Judge, although the order for grant of letters of 
administration was proved, the actual letters of administration were 
not produced. It has now been produced before us. The order is 
dated the 30th September, 1896. The actual date of the grant is 
the rath of February, 1897. That was over a month after the execu, 
tion of this deed. The deed was not executed by Nabi Buksh as 
administrator but as heir, and the fact that the executing parties 
ate named there who were the heirs of Haji Alum shows that it was 
not the intention of the parties to execute the deed except.as heirs 
of Haji Alum, the former owner of the mortgaged property. It is 
clear law that the administrator gets his title from the grant. An 
administrator has no power to administer the estate until the letters 
are granted to him. The distinction between the effect of a probate 
and the effect of the letters of administration is clearly shown by a 
reference to sections 12, 14 and 15 of the Probate and Administra- 
tion Act—while the probate of a will renders valid all intermediate 
acts of the executor as such, letters of administration do not render 
valid any intermediate acts of the administrator tending to the 
diminution or damage of the intestate’s estate, although they entitle 


the administrator to all rights belonging to the intestate as effectu- 


Fally as if the administration had been granted at the moment after 


his death. In this connection, amongst others, the case of Chung 


Lal Bose v. Osmond Beeby (1), may be referred to. We are not 

concerned with defendant No.5 who has not appeared before us 

and theelearned Subordinate Judge was quite right in considering 

that it was not necessary to determine her alleged title to these 

properties. The appeal is, therefore, dismissed with costs. 

A T. M. Appeal dismisssed, 
{1) (1903) L L. R., 30 Calo. 1044. : 


CIVIL. 
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Hiatu Baksh 
v. 
Debendra, 


59 


THE CALCUTTA LAW JOURNAL. [VoL XXIX, 


APPEAL FROM ORIGINAL OTVIL. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, Sir John 
Woodroffe, Knight, Judge, and Sir Charles Chitty, 


Knight, Judge. 
Givi, SYED HABIBUR RAHAMUN CHAUDHURY AND ANOTHER 
1918. L U. 
I ious oa SYED ALTAF ALI CHAUDHURY AND oTHERS.* 
re pr It Legitimacy—Acknowledgment—Mahomedan Law—Marriage— Bibes—Concubi- 
August, ‘a nage—Onus of proof, 


Per curiam: If a marriage is proved, there is no need to have recourse to 
the acknowledgment 1 if a marriage or semblance of marriage is disproved so as 
to establish that the cbild is issue of Zina (fornication), then the alleged acknow- 
ledgment is not valid. If on the evidence the marriage and legitimacy are 
left in doubt, then a valid acknowledgment is conclusive, 


By the Mahomedan Law, the intercourse of a man with a woman who is 
neither his wife nor his slave is unlawful and prohibited absolutely : and that a 
child born out of wedlock is illegitimate. 


‘ Bibee’ does not necessarily mean a law'ul wife. 


Woodroffe, J.1 There isa distinction between an acknowledgment in its 
technical sense and mere statements which are alleged to be acknowledgments 
but which though having the apparent form of it are not in law acknowledgments 
because they are not made under those circumstances under which alone an 
acknowledgment is valld, as where it Is shown that the person so described was 
the son of another. Where an acknowledgment Is alleged, it may be shown that 
there was no acknowledgment either in fact or law. 

Woodroffe and Chitty, JJ.: Ao acknowledgment or recognition of legitimacy 
once made by the father, cannot be disproved, nor can the father himself be 
allowed to repudiate it. 


Chitty, J.: Am acknowledgment may be express or implied. Inthe case of 
Se? an expreas acknowledgment, the rule that an acknowledgment or recognition of 
legitimacy once made by the father, cannot be disproved, nor can the father him- 
self be allowed to repudiate it, would not ordinarily give rise to any difficulty. 
But where the acknowledgment is to be inferred from the facts, e.g., the treat- 
ment of the son by the father, it is not always easy to see at- what point of time 
the acknowledgment becomes final and complete. ° 


Woodroffe and Chitty, J '.ı Where a Judge has to spell out an intention from 
a document, surrounding circumstances can be loaked at to see whether that is 
the necessary, proper, and only inference to be drawn from the statement. 

Woodroffe, J.: On a question of legitimacy of the plaintiff, it is to be ascer: 
tained whether any acknowledgment has been proved which was made with the 
Intention of conferring on the plaintiff .the status of legitimacy with all its 
privileges by way of inherltance or otherwise. If such a-statement is proved, 


® Appeal from Original Civil No. 62 of rory, against the decision of Mr, 
Justice Greaves, dated the 14th May, 1917, in suit No, 993 of 1915, 
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then the question arises whether the alleged marriage has been disproved in 
which case an acknowledgment cannot operate to recognise that which is known 
not to be the fact. Ifsach a statement is not proved then the question arises 
whether the plaintiff on all the facts of the case has established a marriage. 

Woodroffe and Chitty, JJ. ı Marriage in Mahomedan Law is a contract for 
the legalleing of generation which may be valid without writing or religious 
ceremony but which like any other contract requires words of proposal and 
acceptance in the presence-of witnesses thou sh lack of them makes the marriage 
iqegular only. 

Chitty, J.: Concubinaga is not regarded in Mahomedan Law as equivalent 
to marriage for purposes of legitimation., 


-Appeal by the Plaintiffs. 


‘The suit was instituted by Syed Habibur Rahamun on 26th 
August, 1915, to establish his right as the legitimate son and heir 
of the late Nawab Syed Abdus Sobhan Chaudhuri of Bogra, and 
to recover from the defendants possession of the properties belong- 
ing to the Nawab. He further claimed discovery, accounts, and 
the appointment of a receiver. The defendants were Syed Altaf 
Ali Chaudhury, the daughter’s son of the Nawab, and Syed Ahmed 
Hossain Chaudhury, Syed Mahomed Hossain Chaudhuri and Syed 
Noorul Hossain Chowdhuri, the brother’s sons of the Nawab. In 
October, 1915, the plaintiff Syed Habibur Rahamun sold one-half 
of his right, title and interest in the disputed properties to Mrs. 
Hyam, who was joined as party plaintiff in February, 1916. The 
plaintiffs’ suit was dismissed with costs by Greaves, J. against that 
decree the present appeal was filed. Execution for costs was taken 
out against the plaintiff Habibur Rahamun wno therefore was adjudi- 
cated an insolvent upon his own petition. The Official Assignee 
declined to prosecute the appeal but on the application of the 
appellant, Mrs. Hyam, he was ordered by the Court (Sanderson, C. J. 
and Woodroffe, J.) to be added as a pro forma respondent. The 
appeal was thus prosecuted by Mrs. Hyam alone. 


e The other facts appear from the fullowing judgment of 


Greaves, J.—The plaintiffs in this suit claim a declaration that 
the plaintiff Syed Habibur Rahamun Chaudhury, whom I will call 
for brevity Habib, is the sole heir of Nawab Syed Abdus Sobhan 
Chaudhury deceased who is referred to in this judgment as Sobhan 
and that Habib as such from the date of Sobhan’s death, namely the 
and July 1915, up to the rrth October 1915, is entitled to posses- 
sion and enjoyment of the estate and properties left by Sobhan, and 
that from the 11th October 1915 Habib and the plaintiff Rebecca 
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SUI Jeseph Hyam are each entitled to a moiety of such estate. The 
1918, plaintiffs also ask for consequential relief. 
ae 7 


Habib claims to be a son born in June 1893 of Sobhan and one 
ict Alt Mozelle Cohen, a Jewess, said to have been converted to the Maho- 
poe medan faith, who is alleged in the pleadings to have married Sobhan 
Gr caves, J. in or about the year 1884, and Habib, in the event of his failing to 
prove the marriage between Sobhan and Mozelle Cohen, relies on 
various acts of acknowledgment by Sobhan of him as Sobhan’s 
legitimate son, from which he asks the Court to infer that a marriage 
has taken place. These acts are set forth in paragraph 7 (a) of 

the plaint and in the evidence. 

The facts alleged in paragraph 7 (a) were raised by amendment 
of the plaint after the suit had commenced, and which T allowed, 
although opposed by the defendants. Other acts of acknowledg- 
ment are to be found in the evidence. The defendants contended 
that the plaintiffs should be confined to the particulars of acknow- 
ledgment pleaded in paragraph 7(a), but after some hesitation I 
allowed evidence to be given of other acts of acknowledgment as the 
order for amendment did not in terms confine the plaintiffs to the 
particulars of acknowledgment pleaded in paragraph 7 (a), and, 
moreover, I was reluctant in a case of this nature where publicity 
may induce other witnesses, previously unknown to the plaintiffs, 
to-come forward to exclude this additional evidence. In admit- 
ting this evidence, I gave the defendants time and opportunity 
before cross-examination to sift and examine it, so that they 
have not been prejudiced by the course which has been adopted. 
The plaintiff Rebecca Joseph Hyam claims ‘by purchase a half 
share in Habib’s right, title and interest in Sobhan’s estate. The 
defendant Syed Altaf Ali Chaudhury, herein referred to as Altaf, 
igason ofa daughter of Sobhan named Altafunessa by his first 

f wife Tahurinessa. Altafunessa married one Syed Nawab Ali Chau- 
dhury (herein called Nawab Ali) who was called as a witness by 
the plaintiffs, and she predeceased her father Sobhan leaving Altaf 
and a daughter Johora who is still living. Altaf, accordingly, can 
under no circumstances having regard to the existence of defendants 
2, 3, and 4, bè Sobhan’s heir, and he is made a defendant as Ife is 
alleged to be in wrongful possession of some portion of Sobhan’s 
property. The other three defendants, whom I will refer to res- 
pectively as Ahmed, Mahomed and Noorul, are nephews of 
Sobhan, being sons of an elder brother Abdul Jubber who pre- 
deceased Sobhan, and they are rightful heirs of Sobhan if Habib 
fails in establishing his legitimacy. The defendants admitted 


Habibur 
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at the bar that Habib is a child of Sobhan and Mozelle Cohen, 
but they deny that Sobhan was ever married to Mozelle Cohen and 
assert that she was his mistress and Altaf denies that Sobhan left 
any property at his death to which he was entitled in his own right 
A daughter Zakina Khatoon was also born to Sobhan and Mozelle 
Cohen prior to the birth of Habib, namely in 1890—she married 
Nawab Ali in 1g03 and died in 1912, thus predeceasing Sobhan. 
The plaintiffs rely strongly on the fact of Nawab Ali’s marriage to 
Zakina as evidencing the legitimacy of Habib and Zakina. So far 
as property is concerned, it appears that in or about the year r890, 
a waqf was created of certain property which belonged to Tahur- 
unnessa of which Sobhan was appointed mutwali and of which Altaf 


‘is now mutwali. As regards the property comprised in the waqf, 
_ the plaintiffs, 1 understand, suggest that the waqf is illusory and can 


be set aside, although they admit that this cannot be done in the 
present suit as this was never raised in the plaint. So far as other 
properties of Sobhan is concerned, it appears that on the roth Feb- 
ruary 1902 four deeds were executed which are in evidence in this 
suit, namely, (1) a declaration of trust of certain properties to which 
Sobhan, Altaf and Johora were parties, (2) a conveyance of certain 
property by Sobhan to Altaf, (3) a lease by Altaf to Sobhan ata 
nominal annual rent of Rs. 500 of all the properties conveyed, (4) 
an agreement‘for quiet possession by Sobhan of the properties com- 
prised in the declaration of trust. HereZagain, having regard to the 
form of the plaint and the fact that Johora is not a party to the suit 
these documents admittedly cannot be attacked in this suit. The 
other properties to which Sobhan may be said to have some claim at 
his decease, are dealt with by an agreement dated the 7th July, 
1915, made between the four defendants in this suit. If Habib is 
successful in establishing his legitimacy, he may be entitled to these 
properties, but I understand that in any case Altaf claims these as 
being accretions to the waqf estate created in 1890 by Johurennessa, 
of which Altaf as already stated, is the present mutwali. 

‘The issues that arise in the suit are as follows :— 

ti) Was Mozelle Cohen married to Sobhan ? 

(2) If so, was Habib the legitimate son of Sobhan and Mozelle 
Cohen? e 

(3) What properties did Sobhan die possessed of? 

(4) Are the plaintiffs entitled to any properties in the possession 
of the defendants, or any of them ? 

(5) Is the plaintiff Rebecca Joseph Hyam a benamidar for her 


husband ? 
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(6) Was there any acknowledgment as pleaded in p. 7(a) of the 
plaint, and if so, what is its legal effect P 
* * * * + * 

[His Lordship first examined the oral evidence adduced on both 
sides and proceeded thus :] 

I now come to examine the documentary evidence, much of 
which is important. And I deal first with those exhibits of the 
plaintiffs which seem to me to call for consideration. Exhibitss 
E, F, G and I consist of letters, or in some cases of drafts of letter 
subsequently sent from Sobhan to the Collector of Chittagong 


- written between r911 and 1913 with regard to the proposed marriage 


of Habib to the daughter of Salamat Ali Khan. Exhibit E is a 
draft in Bengali by Sobhan himself subsequently translated into 
English by Joseph and signed and sent by Sobhan, in which he 
speaks of Habib as “my son.” G, contains a reference to the 
witness (No. 19) Buzla Rahmun, G, speaks of Sobhan’s family 
being a good one, G, sent photos of his son, G, speaks of the 
respectability of the two families, and exhibits H, and H, are the 
photos of Habib sent to the Collector, ‘one of which is said by the 
defendants to have been taken in a cast-off coat of Altaf’s. There 
can, I think, be no.doubt that Sobhan in these letters is putting 
forward {I refrain from using the word acknowledge owing to its 
technical meaning) Habib as his son, and inferentially, having 
regard to the statement as to the respectability of his family, I think 
it may be said as his legitimate son. In exhibits of the I series, 
which are letters to the Calcutta Madrasa and to the Elliot Hostel 
in 1912, 1913 and ‘1914. Sobhan speaks of Habib as “my son 
Syed Habibur Rahmun.” In exhibit K, which is an entry form of 
Habib at the Calcutta Madrasa signed by Sobhan, I think in 1912, 
Habib is described as Syed Habibur, Rahmun Chaudhury, his 
father is stated to be Nawab Syed Abdus Sobhan Chaudhury, and 
he is stated to be living with his father at 20 Weston Street. In 
these exhibits Sobhan is clearly putting forward Habib as his son, 
and, inferentially, I think, it may be said as his legitimate son. 
Exhibits J 1-12, are letters from Sobhan to Habib at Aligarh send- 
ing him money, and the envelope of one at least is addressed by 
Sobhan to Habib under the description “Syed Habibur R&hmun.” 
Exhibits L 1-5 are letters from Altaf tō Habib, exhibits M. 1-19, are 
letters from Zakina to Habib, Exhibits N 1-3 are letters from 
members of Nawab Ali’s family to Habib and are addressed to him 
in one case certainly as Syed, Exhibit P. is a letter to Habib from 
Johora, and the exbibits of the E series are letters from Nawab 
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Ali to Habib: addressed to him as “Syed.” Ido not think these 
letters call for any comment having regard to Habib’s relationship 
by birth to Zakina but Altafs letters, I should remark, are those 
written to an equal and not to a poor dependent of the family. Ex- 
hibits O 1-3 are the letters exchanged between Habib and Altaf 
on the rst and and July, referred to in the evidence of Altaf and 
Habib but T am not inclined to attach very much importance to 
them. Exhibits Q r anda are the entries referred to in Colonel 
Maynard’s evidence and these I have already dealt with. Exhibits 
R, and S, are Nawab Ali’s letters of the sth November 1915 and 
the 31st July r915, to which the plaintiffs appear to attach very 
great importance, but to which, I confess, I do not. They area 
Curious study in the morality of the witness, and I am afraid I fail 
to appreciate the subtle distinction which the witness sought to 
make in his evidence between setting up as an heir a nan whom 
he knows not to be one, and stopping short of so asserting in a 
Court of law. Ihave read those letters more than once and had 
portions read to me almost scores of times, and I think at the most 
they amount to this, that there are passages in them which certainly 
point to there being present in Nawab Ali’s mind the possibility of 
Habib establishing himself to be Sobhan’s legitimate son. Exhibit 
T is the waqf deed executed by Sobhan’s first wife in 1890, and the 
only point in it that calls for notice in this present case is clause 
to which provides that if any mutwali shall marry in a different 
nationality, he shall never be competent to remain as mutwali. 

The plaintiffs seek to found on this clause an argument for 
` Sobhan not making public the marriage, I am asked to assume, be- 
‘tween Sobhan and Mozelle in the year 1890 or 1891. The defendants 
use the clause as an argument to show that Sobhan would never 
have married with the consequent risk of losing his position as 
mutwali. I think that, to use a colloquial expression, honours are 
easy, and I am not prepared to found anything upon this clause, 

Exhibits U, V, W, and the other Exhibits call, I think, for no 
tomment. 

I now come to the defendants’ Exhibits. Exhibits ra and 3 
are entries Nos, 2083 and 2243 in the books of the Calcutta 
Madrasa, the first is dated the 24th March 1903 and Habib’s 
address is given as 13, Radha Bazar Lane. Exhibit 3 is the agree- 
ment arrived at on the 1st July 1915 and is only important as show- 

ing that Habib’s recollection is wrong in thinking he could have 
been acked to sign this ; he clearly cculd not as he is nota party 
thereto, Exhibit 4 is a conveyance from Sobhan to Altaf made at 
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the time. Exhibits U. V. and W. were executed and contains a 
recital that Altaf was therí Sobhan’s only male descendant. Exhibit 
6 is tendered in support of the defendants’ allegation that Habib 
had no separate room at Weston Street. Exhibit rz contains a 
series of letters from Sobhan to Mozelle some dated and some not, 
the dated letters being in 1307 (1902), 1305 (1898), 130) (1902), 
1310.(1903), 1893, 1300 (1893), 1894, 1301 (1894), 1302 (1895) 1303 
(1896), and addressed to her as Bibi Mozelle Bi Cohen Saheba at 
13, Radha Bazar Lane. I need not refer to them in detail, but 
12g relates to her expected confinement and 12 gg (3rd Jaista 1309) 
written after the confinement, asks if a son or daughter has been 
born, I think it isa fair comment upon this letter to say that it is 
hardly the letter you would expect a man to write to his legally 
married wife if there was a possibility of a legitimate first-born son. 
In 12 pp, he enjoins her never to circumcise the child according 
to the Jewish faith, Ido not think that these letters haying regard 
to the address, to Sobhan’s absence’ (not unavoidable) at the time 
of the confinement, to the fact that he remains in ignorance as to 
the sex of the expected child, and to the carefully doled allowance, 
are such letters as I should expect from a husband to his wife. 
The plaintiffs contend that no other form of address than that 
adopted was open to Sobhan and that a Mahomedan lady on 
marriage does not lose her maiden name. Exhibit 14 is the , 
certificate of Mozelle’s marriage on-the 14th September, 1887 
to Benjamin Elias Cohen said to have been dissolved by a divorce 
within 3 or 4 months, see the evidence of Elias Akhan Abraham. 
Exhibit 16 is the lease, dated the 23rd January, 1893 of 13, Radha 
Bazar Lane to Muzlee Benjamin Cohen described in the memoran- 
dum of registration of the 16th February, 1893, some 5 or 6 months 
before Habib’s birth as the wife of Ezekeil Benjamin Cohen. 
Exhibit 17 is an agreement with regard to the same premises and 
Mozelle is described in the memorandum of registration as Bibee 
Muzlie B. Coben, daughter: of Benjamin Cohen—Exhibit 18 
is a Bogra Savings Bank Book commenced on the 13th March, 1891," 
by Mozelle whois therein described as Bibi Muzlee Cohen, a 
widow. Exhibit 19 is the draft bill of costs of Messrs Sanderson ` 
for the purchase of 21, Khyroo’s Lane which is therein stated to 
have been purchased by Sobhan for Mrs. Cohen; Sobhan was 
Messrs. Sanderson’s client and bill is made out to him and he paid 
it, and the first item is dated June 1899, and is as follows :—" Attend- 
ing you when you informed us that this house has been purchased 
by you for Miss. Cohen,” and Exhibit ar is the conveyance 


` 
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of the property dated, the 26th July, 1899, and Mozelle is therein 
described as Bibi Muzli B. Coben, daughter of Bibi Amen 
Cohen, Exhibits 24-30 are extracts from Messrs. Thacker Spink’s 
Directories for the years from 1896-1899, and for 1912, 1913 and 1915. 
In 1896 the only relative named is the daughter Altafunessa. In 
1897, Altaf is named as heir apparent of Sobhan, in 1899 the heir 
apparent is given as Syadin Altafunessa Chaudhurani, and ‘in none 
of them is there any mention of a son or any reference to Habib, 
Exhibit 33 is the extract from the History of Bogra and contains 
this statement. “There is no male issue of his (that is of Sobhan),” 
and Ex. 34 a-e are the letters of the Collector of Chittagong with 
regard to the marriage. “The defendants lay stress on 34 b which 
enumerates five qualifications for the bridegroom of Salamat Ali 
Khan’s daugther, the 4th of which is, whether he belongs to Syed 
family of good repute, and to the last passage in the letter, namely, 
` “I doubt whesher your son will be able to satisfy the Court on 
all these points.” 
. The only two exhibits of defendants : 2,3 and 4 which call for 
comment, are the very important exhibits Oy and O8, extracts 
from which were tendered in evidence. These two exhibits are 
rough diaries kept by Sobhan, which I am satisfied upon the evidence 
are in his writing and which contain, among other entries, pay- 
ments made by him from time to time to Mozelle. Oy (No. 72) 
under date the 31st December, 1890, has an entry “ Paid salary in 
full to Mosley Bibi, dismissed from date Rs. 800 —all previous dues 
are paid in full”—O7 (No. 75) has this entry “ Account Miss Mosley 
1886, 6th January—Account of Mashahara (monthly allowance) 
payment,” and then follow various monthly payments of Rs. roo 
and other payments. O7 (No. 76) has this entry “ Account Bibi 
Mosley 1887, 27th January.—This day paid for salary for the month 
of January Rs. r00.” O7(No. 77) is as follows—“ 19th February, 
1888, Mosley engaged.” O7 (No. 78) has this entry, “ 5th June 1890, 
Account Bibi Mosley re-engaged from the month of January of the 
Year 1891,” and this entry contains the first payment made into the 
Bogra Savings Bank when the account was started, from which it 
appears likely that Sobhan opened the account and may be the 
person responsible for Mozelle’s description in the Savings Bank 
Book. O7 (No. 324) is as follows "8th Falgoon, Mosley engaged.” 
The other entries call for no particular comment. I have not set 
out the entries in full but only those portions which seem to me to 
be material. I now come to the other diary, exhibit O8. In trans- 
lation 630A-17 under date the 22nd April, 1893 is an entry on 
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account of salary for March Rs. 170, and next to this are the follow- 
ing entries “Paid Mem Sahib’s Mashohara (mohthly payment) in full 
up to the month of July,” and their follows “salary of Bibi Mozley 
paid in full up to month of July—through self.” There are other 
similar entries the last in date, so far as I can ascertain, being dated 
the 27th June, 1895. I have now think, dealt with all the evidence, 
oral and documentary, which seems to me to calt for comment, and 
it now remains to sum up what appears to me to bẹ the effect of it. 

I deal first with the main points in favour of the plaintifis which 
are as follows: (1) Habib is admittedly the son of Sobhan by 
Mozelle (2) He is entered at the Calcutta Madrasa as Sobhan’s son, 
(3) He is sent to Aligarh as Sobhan’s son, (4) He is designated by 
Sobhan in his letters to the Collector of Chittagong as his son, and 
is described as belonging to a family of position and antiquity. 
{5) He is similarly designated and described by Sobhan at his 
interview with Miss Sorabji. (6) He is brought up in Sobhan’s 
household after his mother’s death. 

_ Points 2-5 taken by themselves are, I think, strong evidence of 
acknowledgment by Sobhan of Habib and of an intention to confer 
the status of legitimacy and not simply a recognition of sonship, and 
this observation applies especially to points 4 and § supra. This 
being so, it is said by counsel for the plaintiffs that nothing else 
really matters and that once you have such an acknowledgment, a 
marriage must be presumed, and indeed is bound to be presumed 
even if the Judge who tries the casa is satisfied himself that no 


- marriage has taken place. I shall presently examine the authorities 


upon which this proposition is founded. I now come to the points 
in favour of the defendants. (1) I am satisfied that Mozelle never 
lived in Sobhan’s house either at Calcutta or Bogra and was never 
a member of his household or treated in any way to suggest that 
she was his wife. (a) I am satisfied that Habib was never introduced 
to Sobhan’s friends as his legitimate son and successor. (3) Sobhan 
made no provision for Habib, and in his lifetime so dealt with his 
property as to leave. only a small portion available for his heifs 
whoever they be. (4) Sobhan in writing to Mozelle neither addresses 
her as you would expect a wife to be addressed, nor I think, treats 
her as one would expect his wife to be treated.. (5) The diaries 
O7 and O8 contain entries which you might expect in the case of 
a mistress but not in that of a wife. (6) The entries in the direc- 
tories exhibits 24-30, from material supplied under Sobhan’s direc- 
tions make no mention of Mozelle as his wife, or of Zakina and 
Habib gs his children. (7) Property is conveyed to Mozelle under 
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Sobhan’s direction in the name of Mrs. Cohen. It will be, I think, 


convenient here to summarize what we know of Mozelle from the 


evidence in the case. Sheappears first in 1884 living on the bottom- 
floor of a house in Lower Chitpore Road where Sobhan occupies 
the upper floor. She is then between rr and 13 years of age and 
living with her parents, and is visited by Sobhan. In 1885 (see the 
recital in the lease of rst August, 1886) she goes with her sister, said 
to be in the keeping of some man, to 13, Radha Bazar Lane and in 
January and February of 1887 she is in receipt of a salary or allow- 
ance from Sobhan, and some time in that year (in September) she 
marries one Ger and is said to have beén divorced soon after her 
marriage, namely, in January 1888 ; in February 1888, she is engaged 
by Sobhan (see the diary), and dismissed and paid in full on the 
31st December, 1890; in March 1891, she is described as a Jewess 
and a widow in the Bogra Savings Bank account, in June 1891 she 


~ is re-engaged by Sobhan as from January (see the diary), and in 


this year Zikina is born. In January 1893 she is described as the 
wife of Ezekiel Benjamin Cohen in the lease of 13, Radha Bazar 
Lane, from April to July 1893 she is still being paid salary and 
allowance by Sobhan and in June of that year Habib is born. 
From 189r to 1896 she is attending nautch parties with Sobhan, 
where she meets the mistresses of other men. She is during this 
period, and before and after, visiting Sobhan at Weston Street and 
is taken to Bogra where she lives in a house in the Bazar. In June 
1899 in the sale agreement she js described as Bibi Mouzlee Cohen, 
daughter of Benjamin Cohen, and in December of that year in the 
Radha Bazar lease she is described as Muzlee B. Cohen, daughter 
of Benjamin B. Cohen, Mussalman; In March 1903 she is attended 
by Harinath Kabiraj who describes her as a prostitute, and in that 
year she dies in the Campbell Hospital, .ard there is some evidence 
that at this time she was living with one Aga Mohiuddin either as 
his mistress or wife. The whole of this story seems to me to 
irresistibly establish that she was a woman of loose morals and a 
mistress of Sobhan and the story seems to me quite inconsistent 
with the suggestion that she at any time became his wife and to 
entirely, negative any idea of matriage. I have then these conflicting 
positions (1) acknowledgment, or what points to acknowledgment of 


‘Habib by Sobhan as his legitimate son. (2) The, I think, irresis- 


tible conclusion fron th: evid22122 that Moz2lle was navee married 
to Sobhan. 

Counsel for the plaintiffs tell me that if I have such acknowledg- 
ment as I- fiad here, I ust on the authoritias presu ne a marriage 
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unless marriage is legally impossible. Counsel for the defendants 
tell me that if T come to the conclusion there was in fact no marriage, 
I must not look at or consider the evidence of acknowledgment, and 
that T can only do so if I feel any doubt as to whether there was a 
marriage. Under these circumstances I must examine the autho- 
rities to see what the law is, promising that I cannot ignore any 
part of the evidence but must take it as a whole. 

The first case in order of date is Khajak Hidayut Oollak v. 
Rat Jan Khanum (1) decided in ‘844. In that case the mother of 
the child resided for seven years in the female apartments, and so 
resided for twelve months prior to the child’s birth and was to some 
extent recognised as a wife, the child was born in the house and 
was there maintained. The child was held upon these facts to be 
legitimate according to Mahomedan Law and the following state- 
ment of the law was made at page. 318. “Where a child has been 
born to a father of a mother where there has been not a mere casual 
concubinage but a more permanent connection and where there 
is no insurmountable obstacle to such a marriage, then, according 
to the Mahomedan Law, the presumption is in favour of such 
marriage having taken place.” In Mussamut Nawabunnissa v: 
Mussamut Fuz'oonissa (2), the following statement of the law is 
made. Children of illicit intercourse who are at birth illegitimate 
are not capable of being rendered legitimate by any subsequent 
proceeding by the parents directed to that object. When a man 
has openly lived with a woman and habitually treated the children 
as his before the world, the law raises a presumption of marriage, 
but prohibits any counter proof except legal impossibility, and 
marriage must be presumed even if there is little doubt that there 
was nothing of the kind. Where a man has given no irresistible 
proof of presumption of marriage and paternity from conduct or 
express acknowledgment, the presumption may be met by evidence. 
In Oamda Bidee v Syud Shab Jonad Ali (3), Sir Barnes Peacock 
stat-s with approval the following as being the Mahomedan Law on 
the suhj:ct: “ The acknowl.-dgment of the father renders the son 
or daughter a legitimate child and an heir unless it is impossible for 
the son or daughter to have been so.” In Ashrufod Dawlah Ahmed 
Hossain Khan Bakadoor v. Hyder Hossain Khan (4), thè law is 
stated as follows, at page 113 “a child born out of wedlock is illegiti- 
mate ; if acknowledged, he acquires status of legitimacy, when, there- 
fore, a child really illegitimate by birth becomes legitimated, it is by 


(1) (1844) 9 M I. A. 295. (2) (1863) I. Marshall 428. 
(3) (1886) 5 W. R, 132. (4) (1866) 11 M. I. A. 94, 
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force of an acknowledgment, express or implied, directly proved or 
presumed,” -and again “The child of a concubine may become 
legitimate by treatment as legitimate.” In Bidee Nujeeboonissa v. 
Bibee Zumeerun (1), the two Judges who heard the case differed, 
and at page .427 the Judge whose decision was subsequently 
affirmed [see Mussamut Jaibun v, Mussamut Bibee Nujeeboonissa, (2)] 
says according to Mahomedan Law a child born out of wedlock, 
if acknowledged, acquires the status of legitimacy,” and the affirm- 
ing judgment states the law as follows, “ an acknowledgment accord- 
ing to Mahomedan Law, in those cases in which acknowledgment is 
binding, does not amouht merely to prima facie evidence which may 
be rebutted, but establishes the fact acknowledged, acknowledgment 
is valid when the ages admit of the acknowledgment and descent 
from another is not established.” And the statement of the law in 
this case above stated is approved in Bidee Wukeedum v. Syed Wusee 
Hossein (3). In Ranee Khujooroonissay. Mussamut Roushun Johar (4) 
the stateinent of the law in Kkajak Hidayutoolak v. Rai Jan Kha- 
ntun (5) is approved. In Nawab Mohammed Asmat Ali Khan v. 
Mussamut Lalli Begum (6), the law is stated as follows at page 18 
- “acknowledgment and recognition of children by a Mahomedan as 
his sons gives them the status of sons capable of inheriting as legiti- 
mate sons unless certain conditions exist,” and the judgment contains 
these words, “That rule of Mahomedan Law has not been questioned 
at the Bar.” In Syed Sadakut Hossain v. Syed Mahomed Yusoof (7), 
the statement of the law inthe last case Wawdb Mohammed 
Asmat Ali Khan v. Lalli Begum (6) is approved, but the Court at 
«Page 36 reserves the question as to whether the child of adulterous 
intercourse could be legitimated by acknowledgment. In Muham- 
mad Allakdad Khan vy. Mukammad Ismail Khan (3), Mahmood, J. 
referring to <Ashkrufood Dowlah v. Hyder Hossein (g) “after 
having carefully considered the various rulings of the Lords 
of the Privy Council in the cases to which I have referred, 1 am of 
opinion that their Lordships never intended to go the length of 
~ laying down the rule that a child who is proved to be illegitimate, 
either in consequence of marriage between his parents being dis- 
proved, og being unlawful, could be legitimated by an acknowledg- 
(1) (1869) 11 W. R. 426. (2) (1869) 12 W. R. 497 
(3) (1871) 15 W. R. 403. (4) (1876) L. R. 3 I. A. 291 (311). 
(5) (1844) 3 M. L A. 295. 
(6) (1881) L. R. 9 1. A. 8; I, L. R. B Calc, 422 
(7) (1883) L. R. r1 I. A. 31; I. L. R» ro Cale, 663. 
-(8) (1888) I L. R. ro All, 289 (333). 
(9) (1866) 11 M, I, A. 94, 
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ment. All the cases which their?Lordships had before them were 
cases in which the question of marriage itself was a matter in dis- 
pute and involved in obscurity with reference to the legitimacy of 
the child. In other words those cases were such as left “either the 
fact, or the exact time, of the alleged marriage a matter of uncertainty, 
that is neither proved nof disproved ; and their : Lordships in deal- 
ing with those cases applied the principles of the Mahomedan Law 
of acknowledgment of parentage with reference to legitimacy for 
purposes of inheritance. Any other view of those cases would 
involve the proposition that their Lordships intended to go far be- 
yond the authority of the Mahomedan Law itself as to acknowledg- 
ment of parentage and legitimacy for the purposes of inheritance.” 


And at p. 337 he says that there is nothing to justify the view that ` 


` a child proved to be the offspring of fornication, adultery, or incest 


could be made legitimate by an act of acknowledgment by the 
father. The rule is limited. to cases of -uncertainty of legitimate 
descent and proceeds on the assumption of legitimacy by force: ot 
the acknowledgment. 

In Addool Razack v. Aga Mahomed Jaffer Bindaneem (x) it was’ 
held that on the facts of the case the acknowledgment was not of such 
a nature as to confer the status of legitimacy, and the passage al- 
ready quoted from Ashrufood Dowlah v, Hyder Hossein (2) is cited 
as correctly stating the law, and the passage “a child born out of 
wedlock is illegitimate ; if acknowledged, he acquires the status 
of legitimacy” is explained, and it is said that the word ‘acknow- 
ledgment is there ‘used not in the sense of every acknowledgment 


of sonship, but acknowledgment which is intended to confer the a 


status of legitimacy.’ The judgment also lays down that the pre- 
sumption in favour of marriage from lengthened cohabitation is 
rebutted by showing that the conduct of the parties is inconsistent 
with the relation of husband and wife. 

In Dhan Bibi v. Lalon Bibi (3), acknowledgment. -was ‘oad as 
a fact and the finding accepted by the appellate Court, but the 
Court held that, the child being the fruit of fornication, the acknow- . 
ledgment was of no avail for the purpose of conferring the status 
of legitimacy. The decision was based on this ground, but the 
mother was a Hindu. I cannot find that the passage in Ashrufood 
Dowlahk y. Hyder Hossein (2), was expressly cited but Muhammad 
Allakhdad Khan v. Muhammad Ismail (4) in which this case is 
cited, was referred to. J 


(1) (1893) L. R. 21 I, A. 56. (2) (1866) 11 M. L A. 94 (113), 
(3) (1900) I. L. R. 37 Cale, 801. (4) (1888) I, L, R, 10 AlL 289. 
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In Musst. Bibee Fasilatunnessa v. Musst. Bibee Kamarun- 
nessa (1), the law is stated as follows—“‘it is enough for the purposes 
of the present case to say that all the authorities are agreed in hold- 


‘ ‘ing that unless there is an absolute bar or impediment to a valid 


marriage, acknowledgment has the effect of legitimation where either 
the fact of marriage, or the exact time, with reference to the legiti- 
macy of the child’s birth is a matter of uncertainty,” and the Court 
say that they are not, in the circumstances of.the case before them, 
called upon to discuss whether the doctrine of acknowledgment 
would have any application if the mother was undubitably proved 
to be a mere concubine or prostitute. In Mirsa Sadik Husain 
Khan v. Nawab Saiyed Hushim Ali Khan (2) the rule of Maho- 
medan Law is stated as follows, “no statement made by one man 


’ that another (proved to be illegitimate) is his son can make that 


other, legitimate, but where no proof of that kind has been given, 
such a statement or acknowledgment is substantive evidence that the 
person sq acknowledged is the legitimate son of the person who 
eg: the: statement, provided his legitimacy be possible.” 

This states the law in clear and unequivocal terms and is bind- 
“ing upon me although I confess that I find it difficult to reconcile 
with the statement in Ashrufood Dowlak v. ` Hyder Hossein (3) “child 
born out of wedlock is illegitimate, if acknowledged, he acquires the 
status of legitimacy,” which apparently is taken as a correct state- 
ment of the law in Addool Razack v, Aga Mahomed Jafar 
Bindaneem (4). ' 

It now remains to deal with the issues. 

With regard to the rst issue, I hold that upon the evidence the 
long connection of Sobhan and Mozelle was inconsistent with, the 
relation of husband and wife, and that Mozelle is upon the evidence, 
proved. to be merely his concubine, and that Mozelle Cohen was 


not’ married to the -deceased Nawab, As to the znd issue, I hold 


that the plaintiff Habib was not the legitimate son of the Nawab 
and Mozelle.Cohen. I have no evidence upon which to arrive at any 
finding upon the 3rd and 4th issues. Asto the sth issue, I have 
no evidence to show that the second plaintiff is benamidar for her 
husband. With regard to the 6th issue, I find upon the evidence 
that here was no general acknowledgment by Sobhan of Habib as 
his son, but that he acknowledged him as his son for the purposes 


(1) (1904) 9 C. W. N. 352. 

(2) (1916) 25 C. L. J. 363 ; 21 C. W. N. 130, 

(3) (1866) 11 M. I. A. 94 (113). 

(4) (1893) L. R. ar I. A. 56169) I. L. R, 21 Cale 666. 
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I 
of his entry into the Calcutta Madrasa and to Aligarh, and that he 


" acknowledged him as his son to Miss Sorabji and to the Collector 


of Chittagong for the purpose of inducing a marriage between 
Habib and the daughter of Salamat Ali Khan, but having regard to 
the other evidence in the case, T do not find that these acknowledg- 
ments were made by Sobhan with the intention of conferring upon 
Habib the status of legitimacy. 

This concludes the case, but I desire to add that I think that it 


_ is possible from Sobhan’s acknowledgments ‘of Habib as his son 


taken by themselves, to infer an intention to confer by them the 
status of legitimacy, but even so, I do not think I am thereby bound, 
even provided as here marriage was possible, to infer marriage ; but | 
1 think I am entitled to consider the evidence of marriage, and if I 
come to the conclusion that marriage has not in fact taken place, I 
think 1 am entitled to consider the acknowledgments in light of this 
evidence, and assuming I am satisfied as here that there was in fact 
no marriage, Í do not think these acknoledgments confer the status 
of legitimacy, and I think I am acting in accordance with the. deci- 
sions of the Judicial Committee, and certainly in accordance with 
their last reported decision, in so deciding. The suit accordingly 
fails and must be dismissed with costs. E 

Against this decision, the plaintiffs appealed. 

Messrs. Hyam, Sukrawardy, M. N. Kanjilal and S. B. Sukra- 
wardy for the Appellants. . 

Sir B. C. Mitter, Messrs Langford James, S. C. Roy, S. R. Das, 
and B. C. Ghosh for the Respondents. E 

The judgments of the Court were as follows : 

Sanderson, C.J.—This is an appeal from the judgment of 
Greaves J. The plaintif Habibur ‘Rahaman Chaudhry has been 
adjudicated insolvent since the institution of the appeal, and the 
Official Assignee, having refused to be joined as an appellant, has 
been added as a froforma respondent. 

It was alleged in the amended plaint that the abovementioned 
plaintiff had for valuable consideration sold and assigned to the, 
other plaintiff Rebecca J. Hyam one half of his right, title and 
interest in the estate of Nawab Syed Abdus Sobhan Chaudhry of 
Bogra, of whom the first plaintiff claimed to be the legitimate sôn. 

The appeal, therefore, was prosecuted by Mrs. Hyam alone. 

The suit was brought by the first plaintiff, who may be called 
for the sake of convenience “Habib” to obtain a declaration that he 
is the sole heir of the said Nawab Sobhan and as such is and has 
gince his death and up to the r1th of October r915 been entitled to 


a 


a 
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and to-possession and enjoyment of the estate and properties left by 
him and of the tents, issues and profits thereof and that since the 
r1th of October r915 the plaintifs Habib and Mrs. Hyam are each 
entitled to a moiety or half share in the estate of the said deceased 
Nawab. The plaint ‘included a prayer for other consequential 
reliefs, The plaintif alleged in his plaint that Nawab Sobhan died 
on the 2nd July 1915 possessed of and leaving a large estate consist- 
ing of movable and immovable properties partly within and partly 
outside Calcutta: and that the Nawab was a Mahomedan govern- 
ed by the Sunni school of Mahomedan Law. 

It was further alleged that the Nawab had two wives, who pre- 
deceased him: The first being Tahurannessa, by whom he had one 
daughter Altafennissa, who died in the life-time of her father, leaving 
one son only, viz, the defendant Altaf Ali Chowdhury ; and the 
second wife being Mozelle Cohen a Jewess converted to the 
Mahomedan faith. 

» „It was alleged that by Mozelle Cohen the late Nawab Sobhan 
had two children, viz. a daughter named Sakina aljas Hanna, and 
one son viz. the plaintiff. 

The plaintiffs alleged that the defendants wrongfully took posses- 
sion of the late Nawab’s estate and wrongfully excluded the plaintiff 
Habib from possession thereof, and denied the right, and title of the 
plaintiff Habib thereto. 

The defendants to the suit, are Altaf Ali, who is a sonof 
Altafennissa, Ahmed Hossain, Mahomed Hossein, and Nooral 
Hossain, sons of Abdul Jabbar, a brother of the late Nawab 
Sobhan. The main defences of the defendants were that the late 
Nawab Sobhan was the mutwali of waqf estate created by his wife 
Tahnrannissa but that he left no property at his death to which he 
was entitled in his own right ; that the plaintiff Habib was known as 
Elias Habio Cohen until he changed his name and that he was no 
relation of the late Nawab and that the late Nawab never married 
Mozelle Cohen. It is now admitted that Habib is the son of the 

° late Nawab and Mozelle Cohen, but it is denied that he is 
legitimate. i 

The plaint was filed on the 26th August 1915 and on the 28th 
February 1916 it was amended by order of the Court by inserting 
para 7 (a) whereby the plaintiffs alleged that the late Nawab 
acknowledged Habib as his legitimate son, and Habib stated that 
in case he failed to prove the marriage between his father and 
mother he would rely on the said legitimation by acknowledgment 
as entitling him to the estate. Evidence was admitted as to acts of 
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acknowledgment, not stated in the abovementioned paragraph for 
the reasons’mentioned by Greaves J. in his judgrfent. 

Interrogatories were administered to the plaintiff Habib and in 
answer to interrogatory 4'he stated that his mother was married 
twice, first to his father, the late Nawab Sobhan: that he did not 
know the date and place of the marriage: that he was ‘informed that 
she was married again to:Aga-Mahiddin Khan and that this latter 
marriage took place in or about the year 1899 and that he did not 
know where it took place. 

In answer to interrogatory No. 7 he said that Mozelle Cohen 
was converted to the Mahomedan faith at the time of her marriage 
with his father but that he did not know the date on which she so 
changed her religion or the. place, 

The issues raised at the trial were as follows: 

(1) Was Mozelle Cohen married to Sobhan? 

(2) If so, was |Habib the legitimate son of Sobhan and Mozelle 
Cohen? 

(3) What properties did Sobhan die possessed of ? 

(4) Are the plaintiffs entitled to any properties in the possession ` 
of the defendants, or any of them? 

(5) 1s the plaintiff Rebecca Joseph Hyam a benamidar for her 
husband? : 

(6) Was there any acknowledgment as pleaded in p. 7 (a) of the 
plaint, and if so, what is its legal effect? 

The learned ‘counsel appearing for Mrs. Hyam on the appeal, 
argued that the issues are not the right ones: but as far as 1 have 
been able to discover, no objection was raised at the trial when the 
issues were settled, and in my judgment in view of the pleadings on 
which the parties went to trial, the issues covered the matters in 
dispute between them, The material issues on this appeal are 
Nos. 1, 2, and 6. 

The learned Judge on the first issue came to the conclusion that 
upon the evidence “the long connection of Sobhan and Mozelle was, 
inconsistent with the relation of husband and wife and that Mozelle 
is upon the evidence proved to be merely his concubine and that 
Mozelle Cohen was not married to the deceased Nawab” ands to 
the and he held “that the plaintiff Habib was not the légitimate son 
of the Nawab and Mozelle Cohen.” 

Learned counsel for the appellant has argued that these ee 
are wrong and should not be supported, 

With regard to the first issue viz. Whether Mozelle Cohen was 
married to Sobhan : it is noticeable that the plaintifs were not able 
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to indicate any date when or place where the alleged marriage is 
supposed to have taken place: and the ‘case put forward by them 
has varied as the hearing of the suit proceeded. 

By his answer to the roth interrogatory Habib put forward the 
case that the marriage took place according to Mahomedan rites in 
1884 in Calcutta: in his ¢vidence in chicf (at page 33) he adhered to 
that case. This case apparently was abandoned during the hearing 
as the date of the alleged marriage was suggested as 1891 and on 
the hearing of the appeal, Mr. Hyam for the appellant, urged that 
the marriage took place in 1888 and that the entry in the late 
Nawab’s diary under date 8th Falgoon 1294,(which we are informed 
is equivalent to 19th February 1883) ‘Mosley engaged’ meant that 
the late Nawab Sobhan married her on that date. 

In all the evidence there is no trace of any ceremony having 
been performed, but in this connection it is necessary to remember 
the learned counsel Mr. Hyam’s contention that a Mahomedan 
marriage may be contracted in a simple and informal manner by 
agreement of the parties. 

There are certain facts which are- proved by the evidence. 

It appears that the Nawab Sobhan first made the acquaintance 
of Mozelle Cohen in i884. She was then living with her parents at 
161 Lower Chitpore Road; her father Benjamin G. Cohen being 
alleged to be a poor man and a seller of cheese : the Nawab Sobhan 
occupied the uppereportion of the house: it does nut appear whether 
the Nawab’s wife Tahurunnessa lived’ with him at this address. An 
intimacy developed between Nawab Sobhan and Mozelle Cohen 
who was then a girl about 12 or 13 years old; whether it was the 
late Nawab who first seduced her is not clear, but it is in evidence 
that in 1884 he used to love her, and that she used frequently to go 
upstairs to him. In 1885 Mozelle Cohen and her sister Habiba 
Cohen went to live at 13 Radha Bazar Lane, the premises being 
occupied under an agreement for one year from October 188 5 to 
30th September 1886 in the name of Benjamin Cohen the father and 
Habiba. This was cancelled on rst August 1886 and a further 
agreement for an occupancy for 4 years was entered into, 

It appears from the-diary of the late Nawab that in 1886 he was 
making a monthly allowance of Rs. rco to Mozelle Cohen who is 
entered in the diary under date 6th January as “Miss Moseley,” and 
it. was not seriously disputed on the hearing of the appeal that at 
that time Mozelle was the kept mistress of the late Nawab Sobhan. 


This relationship continued until about February 1887 when it. 


appears to have come to an end for the time being. 
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On 14th September 1887 Mozelle was married to one Joseph 
Abraham Ger who is alleged to have been a c@nvert to the Jewish 
faith: the marriage ceremony, according to the certificate, being 
performed by Minister S. W. Lanayodo. 

A witness named E. A. Abraham gave evidence to the effect that 
after 4 or 5 months J. A. Ger divorced his wife Mozelle by the 
“talak.” 

Jn February 1888 the relations between Mozelle and the late 
Nawab Sobhan were resumed. 

It appears that after Mozelle and her sister went to 13 Radha 
Bazar Lane, the parents also went to live there. 

Nawab Sobhan did not visit Mozelle at Radha Bazar Lane, 
but the evidence is that whenever he wanted her, he would send 
for her and have her brought over to his own house in Weston 
Street privately. 

The entry already referred to under date roth February, 1888, 


_Tefers to “Mosley engaged.” Mr. Hyam would have us believe that 


this means that the late Nawab Sobhan married her at this date: 
this ‘I cannot accept: I find no justification for it in the word 
‘engaged’ or in the surrounding circumstances as disclosed by the 
evidence. 

On the 31st December, 1900, Nawab Sobhan “dismissed” 
Mozelle : the entry in the diary being “paid api iù full to Mosley 
Bibi, dismissed from date.” 

Mr. Hyam for the appellant-urged that this meant that the late 
Nawab Sobhan “divorced” Mozelle on this date. 

This again I cannot accept. On the evidence I have no doubt. 
that up to this date at all events Mozelle was no more than a kept 
mistress. 

In June 1891, there is an entry in the late Nawab’s diary “Re- 
engaged from the month of January : of the year 1891” and there 
are entries of two sums of Rs, 100 each, and the total of Rs. 200 is 
mentioned as having been paid into the Savings Bank at Bogra. 

Mr. Hyam argued from this that either the divorce was with- 
drawn in January, 1891, by the late Nawab or he married Mozelle 
again. ` e 

I see no justification for this conclusion. The entry is ‘re- 
engaged’ and the same monthly payment is made and the natural 
conclusion to draw is that the irregular relations, which existed 

before the dismissal in 1890 were resumed, and that Mozelle conti- 
nued to be a kept mistress, 

The entries in the Savings Bank Book are material, These 
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entries are made obviously by the Bank official, but of course upon 
a declaration by the person who opened the account. 

Mozelle Cohen is there described as a Jew, and a widow and 
her name as Bibi Moozlle Cohen. The account was opened on the 
13th March, 1891, and in March twosums of Rs. roo each were paid 
in: these two sums are obviously the sums referred to in the late 
Nawab’s diary, to which I have already referred. 

These entries are inconsistent with the appellant’s case that at 
that time Mozelle was a Mahomedan and the wife of the late 
Nawab. : 

It is clear to my mind that up to June, 1891, Mozelle was not 
married to the late Nawab. 

On rsth October, 1891, the daughter Sakina (or Hanna) was 
Born and I think there is no doubt she was the illegitimate child of 
the late Nawab. ` 

The relations between Mczelle and the late Nawab continued 
and on tóth May, 1893, the plaintiff Habib was born: the monthly 
allowance, or salary as it is called in some places, was continued : 
Mozelle continued to live at Radha Bazar Lane and on the 23rd 
January, 1893, she entered into an agreement for renting 13 Radha 
Bazar Lane for four gears, in the name of Muzlie Benjamin 
Cohen, and in the registration note at the end of the agreement she 
is described as the wife of Ezekiel Benjamin Cohen. At this time 
she must have been obviously pregnant. (Habib was born in May, 
1893) and that may be the reason for her being described as the 
“wife” of E. B. Cohen. 

In 1899, according to the plaintifi’s answer to the 4th interroga- 

° tory Mozelle is alleged to have married one Aga Mohiuddin Khan: 
there is no evidence of this marriage : but in 1899 there was a fur- 
ther "agreement between Mozelle and the landlord of 13 Radha 
Bazar Lane, which she executed as Muzle B. Cohen and she was 
identified by Aga Golam Mobiuddin. 

From the solicitor’s bill rendered to the late Nawab Sobhan by 
Mesgrs. Sanderson & Co. (exhibit 19) it appears that in June, 1899, 
the late Nawab informed the solicitors that the house a1, Khyroos 
Lane had been purchased for Mrs. Cohen and on zoth June, 1899, 
the agreement for the purchase was executed by Mozelle as Muzlie 
B. Cohen. f Í 

After 1899 the children Sakina and :Habib continued to live 
with Mozelle and if it be the fact as alleged by the plaintiff 
that Mozelle was married to Aga Mohiuddin in r899, it is almost 
inconceivable that the late Nawab would have allowed Habib, if he 
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` was really his legitimate son, and therefore his heir, to remain living 


with Mozelle after she had married or was living with another 
man. ° 

In August 1903, Sakina was married to Nawab Ali, the son-in- 
law of the late Nawab Sobhan. Nawab Aliin his evidencé said he 
knew that Sakina was not legitimate, and that Mozelle was the kept 
mistress of the late Nawab. There is the evidence of G. G. Roy 
that he was present at the marriage but that the late Nawab 
Sobhan was not there and that he did not attend because the girl 
was the daughter of his mistress. 

The same witness said that Mozelle was at first averse to the 
marriage but eventually she agreed and one reason that weighed 
with her was a consideration of Habib’s position for she thought 
that if Sakina became Nawab Ali’s wife there would be some provie 
sion necessarily made for Habib by Nawab Ali in view of the 
relationship which would be then established. 

If this be true, it is strong evidence that Mozelle was not married 
to the late Nawab. 

Much reliance was placed by learned counsel for the appellant 
upon the marriage of Sakina. It was urged that Nawab Ali would 
not have married her unless he knew she was the legitimate daughter 


of the late Nawab. 
- Idonot think there is much force in that argument for these 


reasons, 

The learned Judge in dealing: with the evidence of Nawab Ali 
said “it is only fair to the witness whatever may be one’s view of 
the morality of his intentions of setting up heirs of Sobhan in order 
to assist Altaf, to state that he answered fairly and I think frankly 
all the questions put to him.” 

I gather from this that the learned Judge took the view that in 
the witness box Nawab Ali was speaking the truth. Nawab Ali, by 
his own evidence, is shown to have been prepared to make use of 
an unscrupulous plan : it appears that although he knew Habib to 
be illegitimate he was prepared, if necessary, to put him forward 
as an heir and to use him as a tool for the purpose of bringing about 
a settlement which would promote:the interests of his own son, 
Altaf Ali. e 

As regards Sakina,he said that if she had been, alive she would 
have been of great assistance: in'the matter of keeping her brother 
Habib in control. 

Having regard to the unscrupulous nature of Nawab Ali's plans, 
it is not surprising that he was prepared to marry Sakina even 
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though he knew'she was illegitimate, if he thought it would help 
him in his control over Habib whom he frankly admitted it was in 
his mind to put forward as the heir, although he knew that he was 
not the heir, but that he was illegitimate. * 

In March of the same year, 1903, Habib was sent to the 
` Madrassa, his address being given as 13, Radha Bazar Lane the 
house where his mother was living and his father’s name that of the 
late Nawab Sobhan. In December, 1903, Mozelle died in the 
Dufferin Hospital and we were informed that she was buried ina 
public burial ground. Habib then went to live in the house of the 
` late Nawab Sobhan. The evidence shows that he lived with other 
boys on the groundfloor, students of different schools who were 
being helped by the Nawab. It appears that he was not given a 
separate room until he suffered from a disease and it was necessary 
to segregate him and in short I think on the evidence it is clear that 
he was not treated in the way that one would expect the legitimate 
son and sole heir of the late Nawab to be treated. 

It appears from Nawab Ali’s letter to Habib of the 27th July, 
toro, that the Nawab Ali had suggested that Habib should be sent 
to Aligarh and on the 3rd December, 1910, the late Nawab Sobhan 
wrote to the Madrassa expressing his intention of sending Syed 
Habibur Rahamun Chaudhury to Aligarh and asking for a transfer 
certificate, and apparently Habib went to Aligarh College in 
December, rgro. ` 
+, About 1911, the late Nawab Sobhan was trying to arrange a 


marriage between Habib and the daughter of one Salamat Ali and ' 


he sent a messenger to Salamat Ali to negotiate the matter. 

Salamat Ali died shortly afterwards, and a man called Hakim 
Ashgar Ali and another called Joseph interviewed one Bazlal 
. Rahaman Chaudhuri who was the Naib of Salamat Ali and even- 
tually Joseph took Bazlul to see the late Nawab Sobhan. 

According to Bazlal’s evidence the late Nawab and Joseph pro- 
posed the marriage to Bazlul: who pointed out that the estate was 
then in the Court’ of Wards and it was the Collector and Manager 
who would have to be approached. 

The late Nawab and Joseph however pressed Bazlul to use his 
influence and to further the negotiation. l i 

' Bazlul begged to be excused and according to his evidence he 
told the late Nawab that he had come to know that this boy’s 
mother had not been married, that she was not a married wife and 
he was not the heir to the property: the late Nawab said that this 
would not matter and if he would only refrain from mentioning all 
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these to the Collector there would be no difficulty in putting the 
marriage through: Bazlul refused and said he would not be able to 
keep back these things for when eventually these things came out he 
would be blamed by the public. 

It appears that in June rgrx, the late Nawab Sobhan called on 
Miss Cornelia Sorabji the Lady Assistant to the Court of Wards for 
Bengal, Behar, Orissa and Assam with reference to the marriage of 
his son to a ward of the Court. Miss Sorabji’s answer to the Nawab 
was to the effect that the ward was too young and ‘that application 
should be made to the Collector of Chittagong when the proposal 
would be considered. Great stress was laid by the appellant upon 
the answer given by Miss Sorabji that the late Nawab’s son was one 
of the suitors who were finally considered ; it was alleged that this 
showed that.there was no objection on the ground of illegitimacy ; 
but it appears from a later part of this witness’ evidence that she was 
not one of those who decided the matter: she merely reported any 
offers which came to her knowledge, and she said that the Commis- 
sioner did not discuss the matter with her. .So that she was not in 
a position to say what were the reasons which were the cause of the 
rejection of the late Nawab’s son. 

It appears that the late Nawab Sobhan had already been in 
communication with the Collector of Chittagong for there is a letter 
dated the a4th May, 1g11, from him to the Collector to which the 
Collector replied that the Court was notin favour of a very early 
marriage but that the letter would be submitted to the Court for 
consideration. 

The late Nawab was obviously anxious to hurry the matter and 
said he could not wait 9 or ro years. On the 25th June rgrr he 
wrote to Habib informing him that negotiations for his marriage 
were going on and telling him that enquiries might be made and 
thus he must be careful of his conduct and that the estate of the 
girl was a very big one. On 23rd October 1911 Habib wrote to 
Joseph who was then the Personal Assistant of the late Nawab, 
saying that his disease ‘fs increased very much, do not know whit 
to do.” There is no doubt Habib suffered from a venereal disease: 
the time during which he was suffering is not clearly defined in the 
eviđènce, but I think there can be little doubt that he was suffering 
from it about this time. In February 1912, the late Nawab wrote to 
the Head Master of the Madrassa asking him to take his son again 
into his school and apparently in 1912, he was again admitted into 
that school. In August, 1912, the late Nawab re-opened the corres- 
pondence about his son’s marriage with the Collector of Chittagong 
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by a letter, dated 14th August, 19r 2 : at this time Mr. Clayton was 
the Collector and his reply is dated 26th August, 1912. 2 


“Chittagong, 
26th August T912. 

“Dear Sir, ` 

“With reference to your letter of 1rth August I have the honour 
to say that the daughter of the late Salamat Ali Khan will not reach 
the age of 15 years for 2 years more. The Commissioner has 
suggested that consideration should be given to the following matters 
before recommending any bridegroom.” 

“r. Whether he is of good health.” 

“2, What are his educational qualifications.” 

‘ts, Whether he will be willing to reside in Chittagong.” 

“4. Whether he belongs to a Syed family of good repute.” 

“o, ' What amount of dowry will be allowed.” 

“I doubt whether your son will be able to satisfy the Court on 
all points.” 
‘Yours truly 
2 ` A. H. Clayton, 

Collector, Chittagong.” 
On the 7th October, 1912, the late Nawab replied as follows :— 
“27 Weston Street, 
Calcutta, 


—October, 1912.” 
“Sir, , 


I am in receipt of your favour, dated the 26th August last inform- 


ing me that there are still about 2 years for the marriage of late ' 
Salamat Ali Khan Saheb’s daughter. Owing to several urgent works: 


in my hands and as there js still 2 years, for the said marriage I 
did not send you a reply ‘on this for which I hope to be excused. 
, Respecting family, I can assure you that in Eastern Bengal there 
is not any Mahomedan fa milies equal to mine except the families of 
Sastabad Nawabs of Barisal as that,Mir families of Sastabad and 
our éamilies are one ; so our families stand first. However it is 
open to enquiry. i 
Respecting health—I would say that the boy’s health is good. 


Respecting dowry I would inform you that according to the 
Mahomedan practice it is settled by the guardians of both parties in 
accordance to their respective position and rank of families, + 
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Respecting dwelling at Chittagong I may inform you that at’ 
present there will be obstruction to the boy’s education if he remains 
there but after his school life I promise you that he will at least 
remain 6 months there ina year. After that when they obtain their 
majority I cannot bind myself whether they shall prefer to remain 
there always or shall prefer to live a few months at their Calcutta 
residence. 

Respecting .education I may add that the boys (specially of 
Mahomedans) who have sufficient means for their food and clothing 
etc., they do not care much for education which no doubt you are 
well aware of but they take interest in riding, hunting, shooting, 
Billiards etc. However my boy is now in second class and can 
write and speak English with Europeans even. 

Although the boy could have passed Entrance Examination by 
this time yet he could’ not do so as he had to go through the Maho- 
medan’ religious instructions and the study of Koran which took 
away his several years, however I expect that he will pass it during 
the next 18.or 20 months. 

: “Yours obediently, 
Syed Abdoos Sobhan.” 

A. Clayton Esq., j 

Collector, 


The late Nawab’s son was not accepted as a suitor for the girl’s 
hand and she married another Mahomedan in 1916 the bethrothal 
having been in 1914. Neither Mr. Clayton nor Mr. Geake the . 
Commissioner were called as witnesses but U. C. Dutt gave evi- 
dence : he was a Manager of the Court of Wards and: took charge 
of the estate of the late Salamat Ali in 1910. 

He said in his evidence that the Commissioner consulted him 
before Habib was rejected and Mr. Dutt in his turn ‘consulted 
Bazlul Rahman, a Mahomedan officer of the estate, to whose evi- 
dence I have already referred—his evidence on this point is at page 
613 of the. Paper-book, in effect it amounts to this that Bazlul stated 
to Mr. Dutt what he said in his evidence about his tonversatiorf 
with the late Nawab. 

Mr. Dutt told the Commissioner what he had heard from Bazlul 
víza that Habib was not the legitimate son of the late Nawab and 
acting according to the instruction of the Commissioner Mr. Dutt 
struck the name of Habib out of the list of persons with whom the 
marriage negotiations were going on, and he stayed further negotia- 
tions with reference to this boy. 

Much reliance was placed by learned counsel for the appellant 


r 
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upon this correspondence between the late Nawab and the Collectors 
as showing that the late Nawab acknowledged Habib as his legiti- 
mate son and with the intention of conferring upon him the status 
of legitimacy. 

There is no doubt that the late Nawab in this correspondence 
by putting forward his son Habib as a suitor for Salamat Ali’s 
daughter must have intended that the Collectors should believe that 
Habib was his legitimate son: It was not necessary to state in so 
many words that Habib was legitimate, for the late Nawab would 
know that the Collectors would assume that Habib was legitimate 

. from the fact that the late Nawab was putting him forward as a 
suitable husband for the ward of Court. 

On the other hand Sir. B. C. Mitter for the respondent asked 
us to hold that it was not an honest letter and relied upon the 
following among: other grounds: he urged that the allegations in 


_the letter as to respectability were false, inasmuch as the late Nawab ` 


had not married Mozelle and the boy was in fact illégitima'e, and 
that up to 1911 he had not acknowledged Habib as his legitimate 

` son, that he had parted with practically all his property in 1g02 and 
that he obviously never intended to leave any property to Habib. 
It was further alleged that Habib was then suffering from a venereal 
disease and that the late Nawab must have known of it. As to the 
last allegation, I think it is possible (though not likely) that the 
late Nawab may not have known of the venereal disease and I think 
that this point should not therefore be allowed to weigh against the 
plaintiffs’ case. It was furthér urged that the allegation that the 
boy was a sportsman though ‘not much of a scholar, was not true, 
and that as regards dowry, the statement in the letter, is vague and 
that in fact the Nawab made no Provision for the boy and never 
intended to do so. : 

The same stress was laid by the appellant’s learned counsel 
upon the correspondence relating to Habib’s entry into the Madrassa 
and Aligarh. On the other hand the respondents urged that when 
semling Habib to these places the late Nawab Sobhan was bound 
to give, the name of Habib’s father and consequently to describe 
Habib as his son, which undoubtedly he was; but that such des- 
cription was obviously not intended, having regard to all the other 
facts in the case, to be an acknowledgment with the intention to 
confer upon him the status of legitimacy. I agree with the con- 
clusion of the learned Judge, vfs., that the late Nawab acknowledged 
Habib as his son for the purpose of- his entry into the Madrassa 
and Aligarh and for the purpose of inducing a marriage between 
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Habib and the daughter of Salamat Ali; but I am not satisfied 
having regard to the other facts in the case, as disclosed by the 
evidence, that these acknowledgments were made with the intention 
of conferring upon Habib the status of legitimacy. 

On the znd July 1915, the Nawab Sobhan died. 

The appellant relied on the negotiations which took place about 
that time and the facts relating thereto as showing that Altaf Ali 
tried to bind Habib by agreement in writing so as not to claim the 
estate: on the other hand it was urged that Habib never asserted 
that he was a legitimate son and that the evidence of M. M. Chat- _ 
terjee as to what passed on the goth June and 1st July had been 
accepted by the learned Judge as correct. ’ 

To go back for a moment in the history of this case, it appears 
that on the 8th March, 1890, Tahurunnessa Bibi Chaudhurani the 
wife of the late Nawab Sobhan executed a wakfnama: she died the 
same day : the late Nawab Sobhan was by the deed appointed 
Tatwalli the deed contained a clause (No. 10) whereby it was pro- 
provided that “should any matwaili renounce his religion, change his 
faith or become apostate or marry in a different nationality he shall 
never be competent to be appointed in the officeyof matwalli or to 
remain as such,” 

Very great reliance was placed upon this by the learned counsel 
for the appellant ; he argued that this provided a reason for the late 
Nawab Sobhan keeping his marriage with Movelle, which he urged 
had taken place as referred to above, secret ; for he urged that the 
late Nawab would be anxious not to lose the matwalliship, which 
would be a source of considerable profit to him and that it was not | 
until after the settlement (arrived at by means of the 4 deeds in 
1902) that the late Nawab’s fears of discovery would be removed and 
that after that it appears from the ‘evidence that the late Nawab 
began to acknowledge his son Habib openly as his legitimate son. 

On the other hand Sir B. C. Mitter urged that this was an after- 
thought, for it was in the first instance alleged that the acknowledg- 
ment by treatment extended over 20 years from the birth of Hfabib ` 
that the prohibition against marrying in a different nationality was 


_ 48 valid after the settlement in 1902 as before and furtheg that the 


existence of clause 10 in the wakfnama would be the strongest 
reason for the late Nawab not marrying Mozelle, and would operate 
as an inducement to him to continue’ the irregular relations which 
existed between the late Nawab Sobhan and Mozalle by means of 
which he was able to obtain full’satisfaction of his desires. 

Further rcliance was placed upon the recital in the indenture of 
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roth February, 1902, to which the late Nawab was the party where- 
by it was recited that the late Nawab Sobhan had had born to him 
an only child being a daughter named Altafunnessa and that Altaf 
Ali was the only male descendant of the late Nawab Sobhan. 

In my judgment these arguments produced on behalf of the 
respondents were forcible, and so far as the clause in the wakfnama 
is concerned, I thiñk it supports the contention of the respondents 
rather than that of the appellant. 

The letters of the late Nawab to Mozelle have been referred to 
at much length ; the main point that strikes me about them is that 
they extend from May, 1893, down to May, 1903, and that even 
after the late Nawab had severed his ‘intimate connection with 
Mozelle in 1899, when she is alleged by :Habib to have married Aga 
Mohiuddin, the letters from the late-Nawab to Mozelle are written 
in much the same strain as before. Mozelle is addressed in the 
same way as before and money is sent by the late Nawab in the 
same manner and to the same amount as before for the expenses of 
Mozelle,and the children who were allowed to remain with Mozelle, 
although she is said to have been living with another man. This to 
my mind is strong evidence to show that the late Nawab recognised 
that he was under a responsibility to Mozelle for the expenses 
of the children which were undoubtedly his own ; but it is inconsis- 


` tent with the case that he regarded them as his legitimate children. | 


As regards the verbal evidence of acknowledgment given on 
behalf of the plaintiffs, the learned Judge has not acceptedit. As 
regards the witnesses upon whom the appellant placed chief 
reliance : rst, Abdul Majid is obviously unreliable, his evidence is 


vague, and he said that he saw Mozelle on two occasions only: one’ 


would be 28 or 30 years ago, and the 2nd 26 or 27 years ago. He 
also said she was a pardanashin lady which is quite inconsistent 
with the evidence in the case: which shows that Mozelle used to 
attend parties where dancing girls and women of doubtful character 
were present. 

eand, Prince Delwar said that the late Nawab told him Mozelle 
was his Jewish wife, that the boy was his son of his‘Jewish wife and 
that the Jewess used to visit his zenana : this was y9 or 20 years ago, 
and the Jewess came on two or four occasions when cross-examined 
he said the late Nawab called Mozelle ‘Bibi,’ and he admitted that 
this word did not necessarily imply marriage: It may be noted 
that in the case ‘of Makatala Bibee v, Prince Ahmed (1) Garth C. J. 
drew attention to the fact that the-word ‘Bibee’ might have been used 


{1) (1881) 10 C. L, R, 293 (322), 
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with reference to a favourite concubine, as well as to a nika wife. 
3rd, Golam Hossain Ariff’s evidence was in my judgment unreliable— 
he made several serious mis-statements, ¢.g., that he saw Habib in 
Weston Street before 1897, and then altered it to 1907. He altered 
it again to 1898 or 1899. It is common ground that Habib did not 
go to live there until 1903. He said he saw Joseph at Weston Street 
from 1889 to 1910, whereas in fact Joseph did not go there until 
1910, He was asked to give evidence as late as the Sunday before he 
gave his evidence. g/k—As to Joseph it was alleged that he was a` 
partisan of Habib’s, andI think there is some ground for this : 
his evidence is not convincing. 

On the other hand there was the evidence of a large body of 
witnesses, which goes to show that Mozelle was the late Nawab’s 
kept mistress and that he did not acknowledge Habib as his 
legitimate son : Some of the evidence as to the latter point is of a 
negative nature but the evidence was given by people such as the 
Collectors, District Magistrates,‘ pleaders and others who were 


‘intimate with the late Nawab and whose evidences covered a period 


from 1899-1912, and who must, I think, have known if the late 
Nawab had a legitimate son, and they say they never heard of the 
Nawab having a legitimate son. 

There is the further evidence disclosed by the deori in 
which no trace of Habib as a legitimate son can be found. Learned 
counsel for the appellant urged no less than 27 reasons upon which 


_ he relied in support of his case: It is not necessary to refer to all: 


they were: fully considered during the hearing of the appeal, which 
lasted 11 days. The main points were :—(r) the long and continued 
cohabitation between the parties and the fact that children were 
born. © i 

This is no doubt a very important point, but the inference to be 
drawn from it, is, to my mind, much weakened when it is remem- 
bered that the relations between the late Nawab and Mozelle were 
in the first instance irregular, and Mazelle was undoubtedly the kept 
mistress of the late Nawab. Further, I think it is “proved that 
Mozelle never went to live in the late Nawab’s house, and even when 
she went to Bogra, she was put ina house in the Bazar which was 
allocated to her. 

The termination of their relations is also material. J have 
already referred to the fact that after 1899, as alleged by the plaintiff 
Habib, Mozelle was married to Mohiuddin, and yet the children 
of the late Nawab were sllowed to remain with her; as far as I can 
ascertain there is no trace of any divorce by the late Nawab Sobhan - 
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in or about the year 189). There is also the fact that clause ro of 
the wakfnama afforded a strong reason why the late Nawab should 
not marry Mozelle. These facts, in my judgment, together with the 


` other facts which I have previously mentioned, rebut the presump- 


tion which might arise from the long cohabitation and birth of 
children, l 

a. The late Nawab’s love for Mozelle, Sakina and Habib: I do 
not think there is anything in this, that is inconsistent with the 
defendants’ case. i ; 

3. The late Nawab’s instructions to Mozelle not to perform 
circumcision of Habib, according to Jewish form, as shown by the 
letter set out at page 535 of the paper book. 

This, to my mind, is strongly against the appellants’ case, for 
it seems to me that if Moz2lle had become a Mahomedan as alleged 
by the plaintiff Habib, there would be no necessity for the late 
Nawab to give the abovementioned instructions. The letter seems 
to me to point to the fact that Mozelle was still a Jewess. 

4. Sakina’s marriage: this I have already referred to: 

5. Habib being brought up in the late Nawab’s house: After 
Mozelle’s ‘death, I think there is nothing inconsistent with the 
defendants’ case, in the late Nawab taking the boy into his own 
house: the evidence, as already mentioned, shows that he was not 
treated in the house, as if he was the sole heir of the late Nawab: 


6. The admission as to Habib being his son made by the . 


late Nawab when negotiating his marriage and sending him to school. 


„ànd college: These I have already dealt with and I shall have to 


refer to them later on another part of the case. 
7. Nawab Ali’s letters dated sth November rgrq4 and 318t July 


1915 to Altaf Ali, wherein it is alleged.that Nawab Ali was referring - 


to Habib as the legitimate son of the late Nawab: Reading them as 
a whole I think these letters are not inconsistent with Nawab Ali’s 
evidence, viz., that his plan was if it became necessary to set up 
Habib as heir and to use him as a tool; there would then be a 
chance of Habib and the nephews of the late Nawab falling out, 
and under such circumstances the interests of his own son Altaf Ali 
pight be benefited, in any settlement which might be arrived at. 

Upon this first issue, as I have already mentioned the learned 
Judge arrived at the conclusion that Mozelle Cohen was not married 
to the late Nawab, and the question is has the appellant satisfied us 
that the learned Judge was wrong in his conclusión on this question 
of fact. i . 

In my judgment the appellant has not discharged that onus ; 
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on the contrary after considering the evidence in the case and all 
the arguments adduced by Mr. Hyam on behalf of the appellant and 
giving all due weight to the presumptions which he alleged ought 
to be drawn in favour of legitimacy, I think the learned Judge was 
right in holding that Mozelle was never married to the late Nawab 
Sobhan : to put it in other words, in my judgment it has been proved 
that Mozelle was never married to the late Nawab. Mr. Hyam then 
argued that though the defendants had proved there was no marriage, 
that was tot enough, and that the defendants must disprove the 
semblance of marriage. I am not sure that this point was raised 
in the Court of first instance, but if it is necessary to decide it, the 


` facts of this case, in my judgment, make the position clear and prove 


that all the time the late Nawab had relations with Mozelle, she 
was no more than his kept mistress, and that Habib was in fact the 
illegitimate son of the late Nawa. A further question then arises ; 
it was argued.for the appellant that even if it be proved that Habib 
was illegitimate, the late Nawab acknowledged him as his son with 
the intention of conferring the status of legitimacy upon him, and 
that as, acknowledgment is a substantive part of the Mahomedan 
law, the Court must hold that Habib was legitimate. 

As regards the fact of acknowledgment as already stated, I think 
that the late Nawab acknowledged Habib as his son for the purpose 
of getting him into the Madrasa and Aligarh, and he acknowledged 
him to Miss Sorabji, and the Collectors, as his son for the purpose 
of bringing about a marriage between his son and the daughter of 
Salamat Ali; but having regard to all the facts of this case, I am 
not satisfied that the late Nawab intended thereby to acknowledge 
Habib as his son, so as to confer upon him the status of legitimacy 
for all purposes and in all respects. ' 

Assuming however, for this part of the case, though not deciding 
that the acknowledgments by the late Nawab to the School and 
College authorities, to Miss Sorabji and to the Collectors are to 
be taken as acknowledgments in the legal sense according to 
Mahomedan law, and that the late Nawab did intend thereby to 
confer the status of legitimacy upon Habib, the question still 
remains whether that is sufficient under the circumstances of this 
case to enable the appellant to succeed in this appeal. A 

There is no doubt that by the Mahomedan law the intercourse 
of a man with a woman who is neither his wife nor his slave is 
unlawful and prohibited absolutely: and that a child born out of 
wedlock is illegitimate. But reliance was placed upon the decision 
of the Judicial Committee of the Privy Council in Ashrafood Dowlak 
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Akmed Hossein Khan Bahadoor v. Hyder Hossein Khan (1), and the 
passage‘ in the judgment to which our attention was chiefly directed 
is at page 113. ` 

“The presumption of legitimacy from marriage follows the bed, 
and whilst the marriage lasts, the child of the woman is taken to be, 
the husband’s child; but this presumption follows the bed, and is 
not antedated by relation. An antenuptial child is illegitimate. A 
child born out of wedlock is illegitimate ; if acknowledged, he ac- 
quires the status of legitimacy. When, therefore, a child really 
illegitimate by birth becomes legitimated, it is by force of an 
acknowledgment express or implied, directly proved or presumed. 
These presumptions are inferences of fact. They are built on the 
- foundations of the law, and do not widen the grounds of legitimacy 
by confounding concubinage and marriage. The child of marriage 
is legitimate as soon as born. The child of a concubine may 
become legitimate by treatment as legitimate. Such “treatment 
would furnish evidence of acknowledgment. A Court would not be 
justified, though dealing with this subject of legitimacy, in’ making 
any presumptions of fact which a rational view of the principles of 
evidence would exclude. The presumption in favour of marriage 
‘and legitimacy must rest on sufficient grounds, and cannot be 
permitted to override overbalancing proofs, whether direct or pre- 
sumptive. The case of . Mahomed Bauker Hoossain Khan v, 
Skurfoon Nissa Begum (2) affirms this principle.” 

It was admitted in that case that a Mootah marriage between 
the respondent’s father and the respondent’s mother had been con- 
` tracted, but the plaintiff alleged in effect that the conception and 
birth of the respondent had preceded the marriage. The Judicial 
Committee held that there was a total failure of proof whether 
marriage preceded or followed pregnancy, and the main question in 
the case was whether the defect in the evidence could be supplied 
by a presumption placing that marriage itself at a time anterior to 
pregnancy. It was a case of uncertainty whether the marriage pre- 
‘c&ded or followed pregnancy. The passage quoted dealt with this 
question of presumption and in my judgment must be read having 
regard to the facts of the case. 

It was pointed out in the course of the judgment that the 
acknowledgement in its legal sense under the Mahomedan law 
¿means acknowledgment of antecedent right established by the 
acknowledgment on ‘the acknowledger; that is in the sense of a 
Tecognition not simply of sonship but of legitimacy as a son. The 


(1) (1866) 11 M. I. A, 94. (2) (1860) 3 M. I. A. 136 (159). 
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question whether a child who is proved to be illegitimate, by reason 
of the marriage of his parents being disproved, could be legitimated 
by an acknowledgment was not before the Judicial Committee and 
I do not think it was intended to decide this question in that case. 

That this is so, is shown in my opinion by subsequent decisions 
to which I shall refer presently and which have been given not only 
in this Court, but also in the Allahabad High Court, and finally by 
the Judicial Committee of the Privy Council. 

In Makammad Asmat Ali Khan v. Lalli Begum (1) the above- 
mentioned passage was referred to, and with reference thereto their 
Lordships said at page 433 “these observations must be taken with 
reference to the facts of that case,” and the rule of law was laid 


down as follows at p. 432, "the acknowledgement and recognition of . 


children by 2 Mahomedan as his sons gives them the status of 
sons, capable of inheriting as legitimate sons unless certain condi- 
tions exist, which do not occur in this case ” 


In that case though there was positive evidence of a marriage 


having taken place, their Lordships did not find it necessary to pro- 
nounce a distinct opinion upon the question whether the marriage 
in fact took place, and they thought that the plaintiffs were entitled 
to succeed on the ground of the acknowledgments the evidence’ of 
which was strong. 

This again was a case where the etio of marriage was 
uncertain and the point now to be decided was not before the Privy 
Council, 

In Muhammad Ailahdad Khan v. Mukammad Ismail Khan (2); 
this question was discussed fully, and though some of the conclu- 
sions of Mahmood J. was odtter (as we were reminded by learned 
counsel for the appellant) they are well worthy of consideration, 
and the decision of the Judicial Committee in Ashkrufood Dowlah v. 
Hyder Hossein Khan (3) was discussed. : 

Straight, J. in his judgment at p. 306 dealing with that case said 
as follows :—“‘The original case from which the appeal was preferred 
is to be found reported in the Punjab Record for 1875 at p. 21° of 
the. Civil Rulings, and from this it appears that Mr. Boulnois, a 
Judge of the Chief Court held in effect that the acknowledgment of 


a son renders that person the legitimate son of the acknowledger l 


A 


under Mahomedan Law altbough the Pron acknowledged was - 


born out of wedlock.” 
“This' view may possibly seem to be in accordance with the 


(zt) (1881) I. L, R. 8 Cale. 422, (2) (1888) I. L. R, 10 All, 389. 
(3} (1866) r1 M. F A, 94. i 


Von XXIX] 0 HİGH COURT, 


often quoted passage to be found in their Lordships’ judgment in 
the. case of Askrufood Dowlak v. Hyder Hossein Khan (1) com- 
. mencing, ‘ But the presumption of legitimacy from marriage follows 
the bed etc.’ Nevertheless with the greatest deference it seems to 
‘me that Mr. Boulnois’ proposition goes too far and that it is not in 
harmony with the texts.” 

This was concurred in by the Chief Justice aia Mahmood J. 
at page 333 said as follows:—"After having carefully considered 
the various rulings of the Lords of the Privy Council in the cases 
to which I have referred, 1 am of opinion that their Lordships never 
intended to go the length of laying down the rule that a child who 
is proved to be illegitimate, either in consequence of marriage 
between his parents being disproved, or being unlawful could be 
legitimated by an acknowledgment. All the cases which their Lord- 
ships had before them were cases in which the question of marriage 
itself was a matter in dispute and involved in obscurity with reference 
to the legitimacy of the child. lìn other words, those cases were 
such as left either the fact or the exact time of the alleged marriage 
a matter of uncertainty, that is, neither proved nor disproved and 
their Lordships in dealing with those cases applied the principles of 
the Mahomedan’ Law of acknowledgment of parentage with 
reference to legitimacy for purposes of inheritance. Any other view 
of those cases would involve the proposition that their Lordships 
intended to go far beyond the authority of the Mahomedan Law 
itself as to acknowledgments of parentage and legitimacy for pur 
poses of inheritance.” 


In Dhan Bib v. Lalon Bibi (a), it was held that under the 
Mahomedan Law where a child is begotten by a Mahomedan 
father by a Hindu prostitute living with him, no acknowledgment 
by the father can confer on the child the status of legitimacy. This 
decision is not exactly in point in this case, but it is useful because 
the learned Judges quoted and approved the passage in Mr. Justice 
Ameer Ali’s Personal Law of the Mahomedans at p. 218, which 
rins as follows :— 


“A child whose illegitimacy is found beyond doubt by reason of 
the marriage of its parents being disproved or found to be unlawful 
cannot be legitimatised by an acknowledgment. Acknowledgment 
has only the effect of legitimation where either the fact of marriage 
or its exact time, with reference to the legitimacy of the child’s birth 
is a matter of uncertainty.” - 


(1) (1866) 11 M, I, A. 94 (2) (1900) Ì. L. R. 27 Calc. 807. 
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-In Musst. Bibee Fazilatunnessa v, Musst. Bibe Kamarun- 
nessa (1), the point now under discussion was not decided, but ‘the 
case is valuable for the summary given in the Court’s judgment of 
the cases there cited, including the Privy Council decision in 
Askrufood Dowlak v. Hyder Hossein Khan (2). It is as follows:— 
“It is enough’ for the purpose of the present case to say that all the 
authorities are agreed in holding that unless there is an absolute bar 
of impediment to a valid marriage, acknowledgment has the effect of 
legitimation where either the fact of marriage or its exact time with 
reference to the legitimacy of the child’s birth is a matter ~ of 
uncertainty :” and finally in Mirza Sadik Husain Khan v. Nawab 
Saiyed Hashim Ali (3), which is a decision of the Judicial Com- 
mittee of the Privy Council, Lord Atkinson in delivering the 
judgment said “In their Lordships’ view the reasonable infer- 
ence from all the evidence on this point is ‘that Sultan Mirza was at 
all events the son of Zaighan-ud-Daulah and this negress. The 
crucial question then is was he the Nawab’s legitimate son? There 


is no question that the Sultan Mirza was the son of this woman. ` 


That is admitted by all parties.” Lord Atkinson then dealt with the 
evidence of the witnesses who proved that the Nawab acknowledged 
himi to be his son, and concluded, “Their Lordships do not think 
that the evidence of the four witnesses abovementioned is rebutted 
or discredited by their documents.” The following passage then 
occurs in the judgment, “If this be so, the rule of the Maho- 
medan Law applicable to the case is well established: No state- 
ment made by one man that another (proved to be illegitimate) is 
his son can make that other legitimate but where no proof of that 


“kind has been given such a statement or acknowledgment is sub-. 


stantive evidence that the person so acknowledged is the legitimate 
son of the person who makes the statement provided his legitimacy 
be possible.” And it is to be noticed that Lord Atkinson cited for 
this proposition Muhammad Allahdad Khan v. Muhammad Ismail 
Khan (4), and Mahammad Asmat Ali Khan v. Lalli Begum (5), nig 
cases to which I have already referred. 

In the case before us the learned Judge who tried the case has 
found as a fact tbat Mozelle Cohen was not married to fhe late 
Nawab, and that Habib was not the legitimate son ofthe late 
Nawab. As already mentioned I agree with such findings and in 
my judgment the alleged marriage between the late Nawab and 

(1) (1904) 9 C. W. N. 352. (2) (1866) tr M. L A. 94. 

(3) (1916) 25 C? L. J. 363; 21 C, W. N; 130. 

(4) (1888) T. L. R, 10 AU, 289. (5) (1881) I. L, R, 8 Calc, 422, 
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Mozelle has been disproved, and it has been proved that Habib 
was illegitimate, and consequently having regard to those findings 
and in view of the abovementioned decisions, the alleged acknow- 
ledgements made by the late Nawab (assuming though not deciding 
that they were acknowledgments within the real meaning of the 
Mahomedan Law) to the authorities of the Madrassa and Aligarh 
and by reason of his interview with Miss Sorabji, and by the corres- 
pondence with the Collectors as to Habib’s marriage, could not and 
did not make Habib legitimate. 

For these reasons, the appeal should, in my judgment, be 
_ dismissed with costs. 


Woodroffe, J.—I will not recapitulate facts set out in the judg-’ 


ment of the Chief Justice. It is necessary to distinguish between 
an acknowledgment i in its technical sense and mere statements which 
are alleged to be acknowledgments but which though having the 
apparent form of it are not in law acknowledgments because they 
are not made under those circumstances under which alone an 
acknowledgment is valid; as where it is shown that the person so 
described was the son of another. Where an acknowledgment is 
alleged it may be shown that there was no acknowledgment either 
in fact or law, that is that there was never an ‘acknowledgment at 
all, But an acknowledgment once made and proved cannot be 
rebutted. It cannot even be repudiated by the man who made it. 
So in a work cited to us by counsel for the appellants it is said :— 
“If he says, ‘This child is not of me,’ and then afterwards says, 
“He is of me,’ itis valid. But if he says, (It is) of me, and then 
, afterwards says, (‘It is) not of me,’ the denial is not valid. (From 
the chapter on Claim of the Fatawa Khulasah).” (Fatawa Ali 
Effendi, vol. 1, p. 131, Constantinople edition), It is necessary to 
bear in mind the distinction between showing that a legal acknow- 
ledgment has not been established and language which speaks of an 
acknowledgment being rebutted. Though a man purports to make 
an acknowledgment, it is not such if it-be physically impossible by 
reason of the respective ages of the parties, if descent has already 
been established from another and if the person acknowledged being 
of age disclaims the relationship. It is to be observed that in this 
case none of these particular objections are present. The ages of 
the deceased Nawab and the Jewess Mozelle were such that the 
plaintiff might have been born of them. It is not alleged that the 
plaintiff was the son of another. On the other hand it is admitted 
that the plaintiff was born of the bodies of the deceased Nawab 
and Mozelle. There is no disclaimer for the object of the 
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suit is to affirm the sonship of the plaintiff to the deceased 
Nawab. - i i 

These are the circumstances under which [to use the language 
of Baillie’s Digest (page 403)] “the acknowledgment by a man of a 
child is valid.” In Sir Roland Wilson's Anglo-Mahomedan law it 
is said that it “seems” that there is a fourth circumstance under 
which an alleged acknowledgment is not in law such and which is 
stated as follows:—"Proof that the mother of the acknowledgee 
could not possibly have been the lawful wife of the acknowledger at 
any time when the acknowledgee could have been begotten.” It is 
- contended for the appellant that the case-law is not in all respects 
in conformity with the Mahomedan law books. However this may 
be we must consider and may be bound by previous legal decisions. 
There is judicial authority for the proposition that there is no valid 
acknowledgment where it has been proved that there was a legal 
bar to the marriage of the acknowledgor and the woman whose son 
the claimant to legitimacy is said to be. Thus it has been held that 
there could be no acknowledgment where it has been proved that the 
father ard mother could not have validly married one another, the 
alleged wife being a Hindu, thouch in this case it was also found that 
there was no marriage ; Dian Bibi v. Lalon Bibi (1); where there 
was an incestuous and therefore void union: Aisunnissa Khatoon y, ` 
Varimennissa Khatom (2\, and where the claimant was shown to be 
the child of adultery and where therefore the acknowledger could ‘ 
not have been married to the mother at the time when the claimant 
was begotten : Zfaguat Ali v. Karimunnissa (3); though it is to be 
observed as to the last point that the Privy Council in Sadakhat 
ossein v. Mahomed Yussof (4) left open the question whether the 
offspring of an adulterous intercourse can be legitimated by any 
acknowledgment. Possibly this may have been meant to exclude 
cases of “deception.” “The point before us for decision (apart from 
the question whether the alleged acknowledgment was made with | 
the intention of conferring legitimacy) is this: Where there is an 
acknowledgment in other respects valid, is it invalid if the facts 
proved are held to show that there was-no marriage or semblance of 
marriage at the date the child was poni so that the P Tauer waseissue of 
fornication (zina). 

The intercourse of a man with a woman who is neither his wife . 


(1) (1900) I. L. R. 27 Cale. Sor. 

(3) (1895) I. L, R. 23 Cale. 130. 

(3) (1893) L L, R. 15 All. 3953 . 

(4) (1883) Le R. 11 L A. 31; I, L, R. 10 Calo. 663. 
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nor his slave is unlawful and prohibited absolutely, When there is 
neither the reality [not “validity” as reported in Mukammad Allakdad 
_ Khan v. Mukhammad Ismail Khan (1)] nor the semblance of either of 
these relations between the parties then intercourse is termed sina 
and subjects:both parties to punishment [Baillie’s Digest, (1) ]. The 
offspring of such unlawful union is Wulud-uz-Zina and illegitimate 
and cannot inherit, for legitimacy is a condition precedent of inherit- 
ance. It is to be thus noted that there must be neither reality nor 
semblance and that there may be fornication according to 
English notions which would not be siza under Mahomedan Law. 

I did not myself understand Mr. Hyam to argue that concubinage 
was a semblance or equivalent of marriage ; but that ziga only exists 
where neither marriage nor the semblance of marriage is shown. 

` If mere concubinage is established there is (ex-Ayfothesi) neither 
marriage nor semblance of marriage which a proved concubinage 
excludes, 

If, then, it be proved that a claimant is illegitimate in the sense 
that it is proved that the father and mother could not have been 
legally married or that the claimant is issue of sina according to 
Mahomedan law, in such circumstances, according to the case-law, a 
statement which would otherwise be an acknowledgment has not 
that effect. It is not, as if in such case, that a legal presumption 
arising from acknowledgment is in conflict with inferences arising 
from the other facts of the case. The acknowledgment in its techni- 
cal sense under Mahomedan law is ineffectual because not made 
under conditions under which alone it is valid. It would in such 
case be at most an admission in the ordinary sense of the Evidence 
Act to be.considered with the other facts of the case. If, however, 
Ziva is not shown but marriage is left in doubt then acknowledg- 
ment with such intention confers status of legitimacy. The question 
, then in this case is whether the evidence proves a state of facts 


under which there can be no valid acknowledgment. In other. 


words has it been proved that the plaintiff is issue of sina. As 
regards proof the case for the respondent is this. Ifa marriage is 
` established otherwise than by an acknowledgment it is not necessary 
to rely on fhe latter ; if marriage is disproved the alleged acknow- 
ledgments are of no effect; and it is only if it be uncertain whether 
there was a marriage or not or legitimacy or not’ then the acknow- 
ledgments are effectual to establish legitimacy. If the statement 
relied on as an acknowledgment is otherwise valid then the question 
is not whether the plaintiff has proved a marriage but whether the 


(1) (1888) L L. R. 10 AIL -a89 (4a9)., 
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Civi. defendants have beyond all reasonable doubt disproved it; in the 
1918. words of Article 85 of Sir Roland Wilson’s Anglo-Mahomedan law 
Habibur “Proof that the mothér of the acknowledgee could not possibly have 


been the lawful wife of the acknowledger at any time when the 

STE acknowledgee could have been begotten.” It is in such case for the 

Woodroffe, J. defendants to disprove the legitimacy which the plaintiff asserts and 

> in support of which he has given evidence. The defendants must 
not leave the matter in any reasonable doubt but must positively es- 
tablish that the plaintiff was not in fact a legitimate son but theissue 

- of sina. Thedecision on Ashrufood Dowlah v. Hyder Hossein (r), 
is not necessarily in conflict with more recent decisions of the Privy 
Council which say that where illegitimacy is proved there can be 
no acknowledgment in opposition to the known fact. For the first 
case may refer to cases where, though there has been no legitimate 
relation, there has been the semblance of it. 

Marriage in Mahomedan Law has been said to be a contract for 
the legalising of generation, which may be valid without writing or 
religious ceremony but which, like any other contract, requires words 
of proposal and acceptance in the presence of witnesses though lack 
of them makes the masriage irregular only. There is no direct evi- 
dence here which establishes the making of a matriage contract. 
But this does not conclude the matter, for it is open to the plaintiff 
to establish a marriage inferentially from the circumstances. Further, 
in the present case there is an alleged acknowledgment and this, if 
established to be such, would dispense with further evidence. So 
in a quotation cited to us from the Ashbah Wal Nazair, 179), 
Calcutta Edition it is said: 

It is stated in the chapter on Claims of the Fatimah that Ali, son 
of Ahmad, was questioned as to a man who dies leaving property 
which is divided by his heirs and then a man comes and claims that 
the deceased was «his father and establishes his descent before the 
Kazi by witnesses and that his father acknowledged that he was 
his son and the Kazi decides in his favour.the establishment of 
descent and the heirs say to him, “ Adduce proof that the’ deceated 
married thy mother.” Will it be a defence? He (Ali B. Ahmed) 
answered :—If the Kazi decrees the establishment of his descent, 
his descent and his sonship are established and there is no need of 
anything more. (Ashbah Wal Nazair p. 179 Calcutta edition), The 
position then is this :—If the marriage is proved, there is no need 
to have recourse to the acknowledgment: if a marriage or semblance 
of marriage is disproved so as to establish that the plaintiff is issue 


(1) (1866) 11 M. I. A. 94, (113, 114). 
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of zina then the alleged acknowledgment is not valid. If on the 
evidence the marriage and legitimacy is leftin doubt then a valid 
acknowledgment is conclusive. If, again, there is no valid acknow- 
ledgment in the sense of an intention to confer legitimacy then in 


. mý% opinion the plaintiff, on whom the onus in this respect lies, has 


not sufficiently proved the marriage allegeJ. On the other hand, 
if the alleged acknowledgment is otherwise valid, I cannot say that 
the defendants have disproved marriage or semblance of marriage. 

Tt is therefore of primary importance in this case to ascertain 
whether any acknowledgment has been proved which was made with 
the intention of conferring on the plaintiff the status of legitimacy 
witb all its privileges by way of inheritance or otherwise. If such 
a statement is proved then the question arises whether the alleged 
marriage has been disproved, in which case an acknowledgment can 
not operate to recognise that which is known not to be the fact, 
If such a statement is not proved then the question arises whether 
the plaintiff on all the facts of the case has established a marriage. 

I need nòt recapitulate facts set out in the judgment of Greaves J. 
and of my learned brothers. Whatever may be said as to particular 
items of proof (a matter upon which I reserve my opinion), there 
is no doubt that if the plaintiff docs not establish an acknowledg- 
ment then an argument may be raised against his having otherwise 
proved a marriage. In'my opinion if there be no acknowledgment, 
the plaintiff has failed to otherwise prove the marriage alleged and 
his legitimacy. 

The next, question then is whether a statement of the deceased 
Nawab has been proved which was made with the intention of con- 

° ferring legitimacy on the plaintif.. If it has been proved, then there 


_ might in my opinion be a difficulty in holding that both the reality 


and semblance of a legal relationship had been disproved. For not 
merely marriage must be disproved but both the reality and semb- 
lance of- legal relationship such as {to take an example given by 
Counsel for plaintiff) an agreement for cohabitation and the genera- 
tion, of children without appropriate words and under the conditions 
required by Mahomedan law. And the onus is on the defendants 
to exclude the existence of any conditions under which a statement 
made wit® the intention of conferring legitimacy is valid. Can it be 
sgid that there is neither the reality ‘nor semblance of a legal 
relationship, where (amongst other things) it has been proved that 
the plaintiff's father and mother lived together for several years, had 
children, daughter and son, born to them: where the daughter was 
married into a good family that of Hon'ble Nawab Ali Choudhuri 


Civil. 


1918. 
aw 
Habibur 
o. 

Altaf Ali. 
Woodroffe, Ih 


99 


100 


THE CALCUTTA LAW JOURNAL, [Von XXIX. 


who had previously married Altafunnessa, the admittedly legitimate 
daughter of the deceased Nawab, and where an attempt was made 
to marry the son into another Mahomedan family of wealth such 
son’s legitimacy having (according to the hypothesis) been acknow- 
ledged. There is some dispute as to whether at a later period «the 
term Mahiana should be translated as “salary.” Some facts which 
as evidence of treatment appear to go against the conclusion that 


_ plaintiffs mother was a legitimate wife may perhaps be explained by 


reason of her being a Jewess of a low social condition. If on the 
other band it is not made out that the statements asserted to be 
acknowledgment were uttered with a view to confer the status of 
legitimacy, it is not necessary to consider whether the evidence is 
sufficient to nezative both the reality and semblance of legal 
relationship. It is for the plaintiff to prove such a rela tionship. 

I will proceed then to consider the nature of the statem ents 
relied upon, l 

There are three witnesses who speak to this matter. Thus 


-Abdul Majid, father’s cousin of the deceased Nawab, deposes 


that the Nawab told him that the plaintifs mother was the 
Nawab’s wife but his evidence goes too far to be reliable, for 
he speaks of the Jewess Mozelle as being a pardanashin lady 
in 1887 and his evidence is inconsistent with the argument 
that the Nawab’s marriage was kept secret until 1902. The 
evidence of Prince Delwar Jan did not prove more on this 
point than that the Jewess Mozelle was the Nawab’s Bibi 
and that the plaintiff was their son which is admitted. But Bibi 
does not, as the witness admits, necessarily connote marriage. 
The Hon’ble Golam Ariff also says that the Nawab admitted that * 
the plaintiff was “the issue of his wife who was originally a Jewess.” 
This open assertion of marriage and sonship is said to have been 
in 1897 although, as I have said, the case is that the Nawab’s rela- 
tions with Mozelle were kept quiet until after 1902. He says 
“Well I cannot say whether he was legitimate or illegitimate but 
I can say that he was his son. This much every one said thatehe 
was his son.” It may be that it was known to some that the 
plaintiff was a son. The question is was he legitimate. The 
witness says it was common knowledge amongst the friend? of the 
Nawab. It is replied that it is alleged that there was no public 
acknowledgment before 1g02. This witness’ evidence is in conflict 
with the rest on the subject of residence in Weston’s Street and the 
employment of Joseph. Greaves, J., has not accepted these witnesses 
gs proving acknowledgment nor am Į prepared todo so. There is, 
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an illegitimate boy, without coming to a conclusion upon the issue 
whether there was the reality or semblance of marriage. Bazlar 
Rahman the witness, who was asked by the Nawab to negotiate 
the marriage says in answer to the question whether the Nawab 
was perpetrating a fraud on the Collector by concealing important 
matters replied that his impression was that inasmuch as the 
Nawab “did not allow any property to devolve on the’ plaintiff 
by legal means, he wanted to shove the boy into a family so that he 
might get something from the other side.” In other words, as the 
prospective bride was wealthy, the object of the Nawab was to get 
some other provision for his illegitimate son. But whilst it is not 
possible to find positively that this is so without entering upon the 
issue of marriage I may refer to this matter as a possible explanation 
of the alleged acknowledgment and as showing that it does not 
necessarily mean what the appellant contends. As support- 
ing it we have the fact that the Nawab did not apparently ‘concern 
himself further with the matter of marriage after this attempt had 
failed. He made no provision for the plaintiff and in his life-time 
so dealt with his property as to leave only a small portion available 
for his heirs, whoever they were. It is said that we cannot consider 
the truth of the statement and that if there was an intention to 
confer legitimacy it is immaterial whether the acknowledger believed 
that his child was legitimate or not or what the purpose was with 
which he made the statement. They may be so if there is an 
express acknowledgment of legitimacy with intention to confer it 
But where we have as here to spell out such an intention from a 
document, we must consider whether there was an intention to 
confer legitimacy and on this question the purpose for which the 
alleged acknowledger spoke of “his boy” and so forth (and it is to 
be noted that he was the child of his body) may, I think be con- 
sidered. Itis true that the Judicial Committee say that prima 
facie “my son” means “my legitimate son.” But when we use‘ the’ 
word prima facie we assume that there may be circumstances which 
may be considered to ascertain whether the primary meaning is nq 
negatived. ` In short and for the aforegoing reasons my conclusions 
on the important question of law mooted are these. The appellant 
has not established an acknowledgment in the sense of a clear ¢nten- 
tion to confer legitimacy on the plaintiff. If he had, I should have 
been disposed to hold that the respondents had.not disproved both 
a marriage or semblance of marriage, which disproof is necessary to 
invalidate a valid acknowledgment in other respects valid. Iam 
not, however, satisfied that what is relied on as an acknowledgment 
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was intended to confer legitimacy on the natural.son of the Nawab. 
If the plaintiff was in fact illegitimate the Nawab by using the word 
“my boy” “my son” may have thought that the Collector and Miss 
Sorabji would understand these words in the sense of legitimate 
child and did not intend to enlighten them on this matter. What 


‘in short the Nawab seems to have done was to have made a state- 


ment consistent with the illegitimacy of his son possibly believing 
that both Miss Sorabji and the Collector would naturally interpret 


it in the sense that the plaintiff who was referred to as a son was” 


the legitimate son. I am mot satisfied that his intention was to 
confer the status of legitimacy on the plaintiff. It follows that the 
onus is on the plaintiff to show that he was legitimate and I cannot 
say that on the evidence, including, as alleged admissions, the state- 
ments made to Miss Sorabji and the Collector he has succeeded in 
showing that the conclusion of Greaves J. is wrong. I agree there- 
fore that the appeal must be dismissed with costs. 


Chitty J —This suit was instituted by Syed Habibur Rabaman 
(whom I will for brevity call Habib) on 26th August 1915 to estab- 
lish his right as the legitimate son and heir of the late Nawab Syed 


Abdus Sobban Chaudhuri of Bogra, and to recover from the defend. ` 


ants possession of the properties belonging to the Nawab. He further 
claimed discovery, accounts, and the appointment of a Receiver. 
The defendants were and are Syed Altaf Ali Chaudhuri, the son of 
Altafunnisa Bibi, the daughter of the Nawab, and Syed Ahmed 
Hossain Chaudhuri, Syed Mahamed Hosssin Chaudhury, and Syed 
Noorul Hossain Chaudhuri, the sons of the late Syed Abdul Jabbor 
Chaudhuri, a brother of the Nawab, and failing the establishment 
of the plaintifs claim, the heirs of the Nawab. In October 1915 
the plaintiff Habib sold one-half of his right, title and interest in 
the properties claimed to Mrs. Hyam, who was joined as party 
plaintiff in February 1916. The plaintiff’s suit was dismissed with 
costs by Greaves J. and against that decree the present appeal was 
filed. Execution for costs was taken out against the plaintiff Habib 
who thereupon was adjudicated an Insolvent upon his own petition. 
The official Assignee declined to prosecute the appeal and has been 


, made @respondent, fro forma, ‘The appeal is thus being prosecuted 


by Mrs. Hyam alone. Nothing turns upon this, except that one 
cannot help noticing that the litigation in its present stage is purely 
speculative. 
The late Nawab Abdus Sobhan Chaudhuri (whom I will call 
Abdus Sobhan) died at Calcutta on 2nd July 1915 intestate. In the 
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plaint as originally framed Habib alleged that Abdus Sobhan had 
two wives both of whom predeceased him, Tahurinnessa Bibi whose 
only child was Altafunnissa Bibi mother of defendant No. 1, and 
“one Moselle Cohen, a Jewess converted to the Mahomedan faith.” 
It was alleged that by Moselle Abdus Sobhan had two children, a 
daughter Sakina Khatun alias Hanna, and a son, the plaintiff - 
Habib. After the hearing had commenced the plaint was amended 
by adding (ter alia) paragraph 7 (a) in which it was stated that 
Abdus Sobhan had acknowledged Habib as his legitimate son and 
that in case Habib failed to prove the marriage between his father 
and mother, he relied on legitimation by acknowledgment. In that 
paragraph certain particulars and instances of such acknowledgment 
were set out. The defendants in their written statements denied 
that Habib was related to Abdus Sobhan and they further denied 
the marriage of Abdus Sobhan and Moselle Cohen. It is now 
admitted before us that Sakina and Habib were born to Abdus 
Sobhan of Moselle Cohen. The main question is whether Habib 
was the legitimate son of Abdus Sobhan either by proof of marriage 
between his parents’ or by virtue of his father’s recognition of his 
legitimacy from which such a marriage would be presumed in law. 
Six issues were framed at the trial of which three only are 
pertinent to the present enquiry: (1) Was Moselle Cohen 
married to Abdus Sobhan? (2) If so, was Habib the 
legitimate son of Abdus Sobhan and Moselle Cohen? and (3) Was 
there any acknowledgment as pleaded in para. 7 (a) of the plaint, 
and if so, what was its legal effect? The form of these issues wag 
objected to by the learned counsel for the appellant, but in my 
opinion they are correctly framed having regard to the pleadings of 
the parties. Nor does it appear that any objection was taken to 
them at the time of framing or during the trial. In my opinion we 
should begin with the first issue, If the marriage be proved to have 
taken place, at a date, of course, antecedent to the conception of 
Habib, then his legitimacy is established beyond all doubt. If, 
again, the marriage is disproved, then equally without doubt he ig 
illegitimate, and, as I understand the law, no acknowledgment by 
his father could make him legitimate. Thirdly, if the marriage or 
the date of it be found to be “not proved” that is, left in uncertainty, 
then and then only does the question of acknowledgment become 
of importance, or indeed require consideration at all. There is no 
direct evidence upon the récord of any marriage between Abdus 
Sobhan and Moselle Cohen having taken place, nor is there any 
evidence of her,conyersion to Islam, but that would not be neces- 
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sary for a valid contract of marriage between them. In- his answers 
to interrogatories filed rst May, 1916, Habib stated (of course an 
information) that his mother Mozelle Cohen was converted to the 
Mahomedan faith at the time of her marriage with Abdus Sobhan 
which marriage took place according to Mahomedan rites’ sometime 
in 1884. That case was considerably modified during the course of 
the trial and now the earliest dates suggested are February 1888 or 
possibly January, 1891. The following genealogical table will show 
the aiy of Abdus Sobhan :— 


Syed Masnad Ali Chaudhuri 
| 


1 


l 
Abdul Jabbar Chaudhuri shiek = Abdus Sobhan 


died 1910. died 1890, | Chaudhuri, 
i died 1915. 
| D | 
Ahmed Hossain Mahomed Hossain Noorul 
Defdt. 2, Defdt. 3. Hossain 
Defdt. 4. 


l Altafunnisssa = Nawab Nawab 
died 1897. Ali Chaudhori= 





Sakina Khatun 
(alias Hanna) 
f | 
' Altaf Ali 
Zobora. Defdt. 1. Hamera. Hossain. 


It may be convenient to give a short sketch of the life of Mozelle, 
or Muzli Cohen, as it appears from the evidence. We first hear 
of her in the year 1884 at 161, Lower Chitpore Road where she 
lived with her parents Benjamin Elias and Furha Cohen on the 


‘ground floor. The father was a petty trader. The upper part of 


the house was occupied by Abdus Sobhan. It does not appear 
whether or not his wife Tahurunnissa ever resided with him there. 


.Mozelle was at this time about 12 or 13 years of age and was in 
_ thet year seduced by Abdus Sobhan, The intimacy thus com- 


menced continued for over two years. In October 1885 Mozelle 
and her gister Hababa, who was also in.the keeping of a Maho- 
medan, removed to 13, Radha Bazar Lane, of which a lease for a 
year was taken in the name of Benjamin Cohen and Hababa at 
Rs. 25 a month. . This was subsequently extended from Ist August, 
1886 for 4 years (Exhibit r5} It was ‚stated that the parents res 
moved their daughter Mozelle to 13, Radha Bazar Lane to get her 
away from the Nawab, but this appears tos be incorrect. The two 
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sisters went to live there, the parents remaining for sometime at 
Lower Chitpore Road house. About February 1887, relations 
between Abdus Sobhan and Mozelle were broken off, and in Septem- 
ber of that year she married Joseph Abraham Ger according to 
Jewish rites. This union is said to have lasted for only four or five ` 
months, when it was dissolved by divorce. The proof of this divorce 
rests solely upon the evidence of Elias Akram Abraham who pro- 
fesses to be a brother-in-law of Mozelle, husband of her sister Rufka, 
The learned Judge in the Court below appears to have accepted 
this evidence though I must confess it appears to me unconvincing. 
In February 1888, Mozelle’s relations with Abdus Sobhan were 
resumed and continued until the end of 1890, when according to 
his diary (Exhibit O 7) he dismissed her. In January 1891, she was ` 
te-engaged and in October 1891 the daughter Sakina Khatun or 
Hanna was born. In May 1893, Habib was born. Mozelle continu- 
ed to reside at 13, Radba Bazar Lane with her children. In 1899, 
it is said that she formed a connection with, indeed, it was suggested 
that she married, one Aga Goolam Mohiuddin Khan (or Bulbul). 
This was the answer of Habib to the 4th interrogatory. This Aga 
appears to have identified Mozelle as executant of the agreement 
(Exhibit 17) dated 18th December, 1899, relating to repairs of 13, 
Radba Bazar Lane. But there is no proof of the marriage on the. 
record. If she was until then the wife of Abdus Sobhan, she must 
have been divorced before she could marry the Aga. There is no 
evidence of any such divorce. In August, 1903, Sakina Khatun was 
married to Nawab Ali, whose wife Altafunnissa had died in 1897. 
In December 1903, Mozelle Cohen died in the Dufferin Hospital,, 
and was, we are told, buried as a Mahomedan in -the public burial 
ground. 
There is a considerable body of evidence on either side bearing 

on the fact of marriage and rendering it probable or improbable, as l 
the case may be. Admittedly the plaintiffs were unable to adduce 
any direct evidence of marriage, and it is undoubtedly a weak point 
in their case that they have been unable to allocate it to. any given 
or even approximate date. The date 1884 suggested by Habib in 
his answers to interrogatories was abandoned in the Cqprt below, 
where we find Mr. Norton, counsel for the plaintiffs, suggesting to a 
witness in cross-examination the year 1891. In this Court Mr. 
Hyam for the appellant appeared to favour the year 1888, but 
declined to commit his client to that or any other date. If Mozelle 
were married to Abdus Sobban before 1887, she must have been 
divorced by him before she could marry Joseph Abraham Ger. Of 
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such divorce again there is no evidence. It certainly appears extra- 
ordinary that a man in Abdus Sobhan’s position should have con- 
tracted a marriage with this woman, and not a trace of any ceremony 
be left. It was argued by Mr. Hyam that under Mahomedan law 
no religious ceremony is necessary, and- that is true. But the law 
requires that the contract should be entered into in the presence of 
witnesses and although there may be an “invalid” marriage without 
Witnesses, it isin the highest degree improbable that, if Abdus 
Sobhan desired to make the woman his wife, he should not have 
done so in the ordinary and regular way, even though he was anxious 
to keep it as secret as possible. The principal facts relied upon 
by the appellant as giving rise to a presumption of marriage are the 
long co-habitation between Abdus Sobhan and Mozelle Cohen ; 
the fact that children were born to them ; Abdus Sobhan’s love and 
affection for Mozelle and his admissions that she was his wife, his 
affection and solicitude for the children, especially in the matter of 
Habib’s education and proposed marriage; his admissions that 
Habib was his legitimate son; treatment of Habib as such; the 
marriage of Nawab Ali to Sakina as an heir of Abdus Sobhan; and 
statements by Nawab Ali and Altaf Ali said to indicate that they 
believed the children to be legitimate. Mr. H yam divided the 
circumstances under 27 heads but they may fairly be condensed as 
above stated. 

With regard to the presumption of marriage arising from long 
cohabitation it is much weakened if not entirely negatived by the 
fact that the cohabitation certainly continued for several years with- 
out marriage. . In the case of Mussumat Jariut-ool-Butool v. Mus- 
sumat Hoseinee Begum (1), (a case in some respects stronger, in 


others weaker, than the present) the Privy Council held that the - 


ordinary legal Presumption was that there was no marriage. The 
fact that children were born of the union is no doubt a fact in favour 
of the appellant, but in my opinion it stands almost alone, and is 
certainly not by itself conclusive. The other matters I will deal 
with later in their order. 

There is a very strong body of evidence oral and documentary 
adduced on behalf of the defendants to disprove the marriage. Most 
importdft are the entries in the so-called diaries of Abdus Sobhan 
(Exs. O z, O,). These show that from 1886 to 1895 he paid her a 
salary or monthly allowance of Rs, roo. There are different Bengali 
words which have been alike translated “salary,” but we have no 
reason to suppose that the translation is at all inaccurate. The 

(1) (1867) 11 M, I. A, 194. 
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entries contain the expressions “engaged,” “dismissed,” and “re- 
engaged.” She is therein referred to as Mozelle or Muzli Cohen. I 
am unable to accept Mr. Hyam’s suggestion that under Mahomedan 
law, a wife is so much in the position of a servant that terms of ser- 
vice would be applied'to her. The letters of Abdus Sobhan to Mozelle 
shew that this salary or monthly‘allowance continued to be paid to 
her up to 1902. No change was made on the birth of the children 
except that he sometimes directed that a small portion of the 
Rs. 100 should be given to them, or spent for their benefit. The 
allowance was never increased, In March, 1890, Tahurunissa was 
dying. On 8th March, the very day of her death, she executed a 
wakfnama dedicating to God all her properties which were very 
considerable under that deed, Tahurunnissa was to be matwalli for her 
life, and after her, her husband Abdus Sobhan, and hen Altafunnissa 
and her descendants. We are not concerned at the moment with 
the validity of the wakf. The provision, which is of importance in 
the present case, is to be found in clause 10 :—It runs as follows :—~ 
“Should any matwalli renounce his religion, change his faith, or 
become apostate, or marry in a different nationality ( jañ he shall 
never be competent to be appointed in the office of matwalli or to 


‘remain as such.” 


This clause seemed to be the sheet-anchor of the appellant’s case 
and her counsel reverted to it again and again. He argued that 
Abdus Sobhan was deeply in love with Mozelle, that-he was desirous 
of making her his wife,. but that with this provision in view he had to | 
do it secretly, so secretly as to reveal no ‘trace whatever of that 
new connection.: If, as Mr. Hyam suggested, Abdus Sobhan had A 
married Mozelle in 1888 before the execution of the wakfnama, it 
is highly improbable that he would have allowed the condition to 
find a place in the deed, to which he is a signatory, and thus hang 
a sword of forfeiture over his own head. If on the other hand he 
was not then married to Mozelle, this condition with regard to his 
office affords the strongest possible reason why he should not marry 
her. It is not as though he was unable to gratify his love or passion 
without so doing. The lady had been in his keeping (except for 
short intervals) for close upon 6 years, and their relations in that 
respect would not be materially affected by a change to matrimony. 
If, however, he went through a form of marriage with her, there was _ 
the constant danger that it might be discovered, and such discovery 
might mean the loss of the matwalliship, in other words, the control, 


: and to some extent the enjoyment, of the large fortune left by his 


wife Tahurunnissa, I was unable to ascertain from the appellant’s 
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Counsel what this would mean in money. .Gouri Gopal Roy states: 


that Tahurunnissa’s annual income was Rs. 35,000 or Rs, 36,000 
while Abdus Sobhan’s income from his paternal estates was only 
Rs. 4,000 or Rs. 5,000. Itis conceded that the property which he 
got from his wife- was largely in excess of that which he got from 
his father or acquired himself. 

Then, again, as pointed out by Sir B. C. Mitter, Nawab Ali 
Chaudhuri, though he took various steps to impugn the wakfnama 
never attempted to deprive Abdus Sobhan of the matwalliship on 
the ground that he had married out of his nationality and so 
forfeited his position. A further fact which tells against the marriage 
is that Mozelle never lived in Abdus Sobhan’ s house with him as his 
‘wife. In almost all the repbrted cases, to which we have been 
referred, and where there was an allegation or proof of acknowledg- 
ment, the woman was sooner or later taken into the man’s house, 
lived behind the purdah, and was treated as a member of his family. 
Here we find that Mozelle resided at the Cohen’s hired house, -13 
Radha Bazar Lane from 1885 down to her death in 1903. She 
never went to live at Abdus Sobhan’s Weston Street house, though she 
no ‘doubt occasionally visited him there when sent for or of her own 
accord. When on one occasion-he took her with him to Bogra, 
even then we find that she was not,accommodated in his house but 
lodged i in a house in Fateh Bazar belonging to Abdus Sobhan. It 
may be that “the witness Khidmatdaula Sardar did not give his evi- 
dence satisfactorily and that we ought not to accept his testimony 
that the house in question was used for the lodging of prostitutes 
and dancing girls. The fact remains that it was a house in the 
bazar which Abdus Sobhan used for the accommodation of people 
whom he would not ordinarily put up in his own house, It ig 
` incredible, if Mozelle was his lawful wife, that she should not have 
resided with him during that visit to Bogra. We find that from first 
"to last there was no difference in the treatment accorded to her, 
which might mark the transition from concubinage to matrimony. 
-Even the births of the children seem to have made no difference. She 
cofitinued to live in the Radha Bazar Lane house and her children 
resided there with her up to the date of her death. The letters 
addressed to her by Abdus Sobhan about the time of Habib’s birth 
are significant. It appears that her mother had written to Abdus 
Sobhan announcing the birth of a child but without stating the sex. 
Abdus Sobhan wrote for the information as if it were a matter which 
did not much concern him. It is inconceivable that if this were 


the birth of a-legitimate son and heir, he would not haye taken more . 
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interest in the event. A few days later he wrote warning Mozelle 
not to have.the boy circumcised according to Jewish rites. This, 
in my opinion, shows that he did not at that time regard Habib as 
the son of a wife. It also shows clearly that at ‘that date Mozelle 
had not been converted to the Islamia faith, or the admonition 
would have been quite unnecessary. Then we have the evidence 
that Mozelle from 1891 to 1896 was taken by Abdus Sobhan to 
various nautch parties ‘and such like entertainments. It is incredi- 
ble that, if she was then his wife she would be allowed to go about 
in public in that way and attend meetings of that class. Then we 
have the evidence of Fhacker’s Directories from 1897 down to rgr5. 
There can bé no doubt that the information on which those Direc- 


tories were compiled was furnished by or under the orders of Abdus - i 


Sobhan himself. In 1897 we find Altafunnissa’s name entered as 
his heir apparent. After her death in that year, from 1898, the 
heir apparent is given as Altaf Ali. It was argued for the appellant 
that the Directories referred only to the wakf estate of Tahurunnissa 
and Abdus Sobhan as the matwalli, but had no reference to Abdus 
Sobhan himself as a zeminder of Bogra. This, however, is clearly 


contradicted by particulars in the entries themselves which show . 


that the whole of his establishment was given both at Bogra and at 
Calcutta and elsewhere. It ig true that Altaf Ali would not be his 
heir though he would be’his successor in the matwalliship ; but the 
importance of these entries is that the name of Habib does not 
appear as the heir apparent of Abdus Sobhan though, if the appel- 
lant’s case be true, he was at that time the only legitimate son and 
heir. 8 

Throughout the case in the various documents, deeds, letters, 
diaries &c., we find Mozelle described as Mozzlle Cohen with some 
slight variations. It is clear that she never took a Mahomedan 
name as would be expected if she had ‘married Abdus Sobhan, 
certainly if she had embraced Mahomedanism. She is also described.as 
Miss or Bibi but never, as one would have expected, as Chaudhurani. 
The first deed is an agreement relating to 13 Radha Bazar Lane dated 
a3rd January 1893. There she is described as “Mozli Benjamin 
Cohen wife of Ezekiel Benjamin Cohen of 2 Bentinck Street.” The 
letters of Abdus Sobhan to Mazli which cover a number of years are 
almost invariably addressed to her as Bibi Mozelle or Mozli 
Coben. The next formal document is the agreement for purchase of 
21 Khyroo’s Lane dated aoth June 1899. There she is described 
as Bibi Mozli Cohen—daughter of Benjamin Cohen, though she is 
identified ` to the Registrar by Banga, the Khansamah of Abdus 
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Sobhan, In Messrs. Sanderson & Co’s bill in respect of this purchase 
submitted, to Abdus Sobhan, who bought the house for her, one 
entry speaks of the house “purchased by you for Mrs. Cohen”. In 
the deed of conveyance in respect of the same house she is again 
described as Bibi Mozli B. Cohen, daughter of Bibi Amen (it should 
be Benjmin) Cohen. In an agreement dated 18th December 1899 
in respect of repairs to 13 Radha Bazar Lane we find that she admit- 
ted execution as Mazli B. Cohen and was identified by Aga Goolam 
Mahiuddin. This is the first time that Aga Golam Mahinddin 
appears on the scene, She is there (also for the first time) 
stated te be of “caste Musulman.” In roor we find Nawab Ali 
Chaudhury and Abdus Sobhan taking the advice of the late Mr. 
Woodroffe with regard to the waqfnama and the properties com- 
prised in it In the case for opinion was set out a proposed deed. 
In that is a recital to be made by Abdus Sobhan “I have had no 
male issue but had only one daughter” Altafunnissa “who died leaving 
' you Altaf Ali her only male issue.” It is clear from the opinion that 
Abdus Sobhan was present at the conference with Mr. Woodroffe at 
which this proposed deed and cognate matters were discussed. 

Then we come to the four deeds of 19th February 1902 executed 
by Abdus Sobhan in consequence of the advice of counsel and the 
arrangements following thereon. In the Indenture, Exhibit No. 4 


we find this recital that Abdus Sobhan has had born to him an only — 


child being a daughter named Syedain Altafunnessa Bibi. Apart 
from this statement these deeds are of importance inasmuch as by 
them Abdus Sobhan with small exceptions gave up in favour of 
Altaf Ali all but a bare life-interest in all the properties, both those 
which came to him from his father and also those which came to 
him from his wife. It is difficult to believe that had Habib been his 
legitimate son and heir he would have thus depirived him of his 
entire inheritance. 


It has been argued that the marriage of Sakina in 1903 to 
Nawab Ali was some evidence of her legitimacy, and, consequently, 
‘of that of Habib. This may be conveniently considered in connec- 
tion with the two letters of Nawab Ali to his son Altaf Ali—Exhibits 
R. and S. As Greaves J. has said “These letters are a curious 
study in the morality of the witness Nawab Ali.” One might go 
further and say that they are-sad disclosures of this witness’s true 
character. He was prepared to go to any lengths in the commission 
of what can only be characterised as a gross fraud, short of suppor- 
ting it on oath in a Court of law, where no doubt a searching cross 
examination might have unpleasant results, At the same time it, 
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appears to me certain that at the time of writing é ¢ in rors he 
regarded Habib as illegitimate and was making proppsals to his son 
to put forward Habib as a possible heir of Abdus Sobhan not because 
he was the heir, but in order to defeat the claims of the rightful 
heirs—defendants 2, 3 and 4. It seems that he had married Sakina 
with something of this kind in his mind. Her death in r912 pre- 
vented his putting forward her claims as an heir of Abdus Sobhan ; 
but in rgr5 he was still thinking of using Habib for a similar purpose. 
The learned Judge in the Court below has come to the conclusion 
that Nawab Ali gave his evidence on the whole fairly ; It is clear 
that Nawab Ali must have known, if any one did, whether, there had 
been a marriage between Abdus Sobhan and Mozelle or not. It is 
equally clear from those letters that he believed and knew that there 
had not. 

The evidence of Nawab Ali is corroborated by that of Harinath 
Kabiraj, who was called in by Nawab Ali to attend Sakina in 
February and March 1903, ñ, e, before her marriage. She is des- ` 
cribed in his books as “daughter of acquaintance of Srijukta Chau- 
dhuri Sahab.” This was done at the request of Nawab Ali, who 
said that he did not wish to have a bill presented to him bearing . 
the name of a prostitute. In August 1903 Sakina was married to 


_ Nawab Ali. The ceremony ‘took place at Abdus Sobhan’s house at 


Matiabruz, but it is noteworthy that Abdus Sobhan himself was not 
present. This would be extraordinary, if Sakina was his legitimate 
daughter. 

Then we come to the death of Mozelle at the end of 1903. It is 
incredible that a man in Abdus Sobhan’s position would allow his 
wife to die in a hospital or to be buried in a public burial ground 
without, so far as can be seen, taking the slightest notice of her 
illness, or death. 

There is other evidence, which bears on the question of marriage, 
but which I need not discuss in detail. We have the evidence of 


‘what has been called the Bogra witnesses which shows that Abdus 


Sobhan repeatedly stated that he had no son to succeed him.- We 
have also the evidence of the Bogra officials, who constantly met 
Abdus Sobhan but never heard of his having a legitimate son, though 
it might be expected that they would hear of it if it were the fact. 
The plaintiffs called three witnesses who spoke to admissions by 
Abdus Sobhan that Mozelle was his wife and Habib his legitimate 
son. l These are Prince Delwar Jan Mirza Mahomed Naki Ali 
Bahadur a son of the late king of Oudh, Mr. Golam Hossain Cassim 
Ariff and Robert Clement Joseph, Greaves, J. has rejected this 
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evidence as unreliable and I agree with him. ‘Prince Delwar states 
that sometimes a Jewess used to come to his place, who the Nawab 
said, was his Jewish wife. As he used the word ‘Bibi’ which does 
not necessarily mean lawful wife, the evidence is of little value, 
Mr. Golam Hossain Ariff’s evidence cannot, I think, be accepted 
for various reasons. He stands practically alone in making state- 
ments about the acknowledgment of this boy. He is clearly in 


, erroras to his dates. He puts Habib as living in Weston Street 


from 1897 to 1907 whereas we know that Habib did not go there 
till after his mother’s death in 1963.. He is again mistaken in his 
dates when he says that he saw Joseph from 1908 to 1gto in Abdus 
Sobhan’s service. Joseph first entered that service in 1910. He 


k ‘speaks of Mozelle living in the Weston Street house, which she . 


certainly never did. -It is suggested that he has come to give 
evidence for the plaintiff in consequence of a dispute with the 
defendant No. r over a recent election. This may not be proved, 


” but it appears that they are not on good terms. Joseph is clearly 


a partisan of Habib and I do not regard his evidenge as of any 
value. 

The last piece of evidence deans on ifthe fact of marriage are the 
letters of Abdus Sobhan with reference to Habib’s education at the 
Madrasa and Aligarh College and to his marriage with Salamat 
Ali’s daughter. 1 deal -with them here as admissions of Habib’s 
sonship and not as acknowledgment in the sense applied to that 
term in Mahomedan law. The letters written with’ regard to 
Habib’s schooling appear to me to be mere admissions of paternity 
and nothing more There was no particular reason why Abdus 
Sobhan should not send Habib ‘to school even though he were 
illegitimate. After his mother’s death the boy certainly came to live 
at Abdus Sobhan’s house at Weston Street though he appears to 
have been treated there not as a son arid heir so much as a depend- 
ent. He was undoubtedly sent to school and Abdus Sobhan paid 


‘the fees. Ifhe was so sent’ his father’s name would have to be 


furnished as a matter of course. So his paternity was stated. 1 do 
not think that the letters in this connection show more than that. 

In ‘his interview with Miss Sorabji and in his letters to the 
Collector of Chittagong with reference to the proposed marriage, 
Abdus Sobhan certainly referred to Habib as his son. This, again, 


may indicate an illegitimate, as well asa legitimate son. Itis said 


that we must not presume a fraud upon the Collector; but Abdus 
Sobhan’s case, as appearsfrom the letters, was that he had arranged 
with his old friend Salamat Ali in Chittagong for a marriage between 
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their respective children. Salamat ‘Ali had married a Jewess, 80 
that except for the bar sinister Habib was of similar descent to the 
daughter of Salamat Ali. There is no reason to suppose that 
Salamat Ali, as an old friend of Abdus Sobhan, was not fully aware 
of the circumstances. The fraud, therefore, that is suggested is not 
so serious as it would be if Abdus‘Sobhan had for tbe first time in 
his letters to the Collector endeavoured to palm off his illegitimate 
son on the wealthy family of Chittagong. 

It is argued for the appellant that, in deciding the issue of 
marriage, we must not take into consideration: probabilities ; but 
section 3 of the Evidence Act which defines ‘praved’ and ‘ disprov- 
ed’ expressly deals with probabilities, Using the language of that 
section, I do not believe that any marriage between Abdus Sobhan - 
and Mézelle Cohen, ever took place, in other words I find the 


marriage “disproved.” In this view of the facts the law appears to. 


me to be well-settled. I consider that we are bound by the various 
decisions of this Court and the Judicial Committee of the Privy 
Council which meet the case. Tt was, however, argued by Mr. 
Hyam that*even without actual marriage there might be a semblance 
of marriage, which would amount to the same thing, and 
which would imply the legitimacy of the issue. He quoted the 
opening words of Baillie’s Digest of Mahomedan Law on the 
subject of marriage. “The intercourse of a man with a woman 
who is neither his wife nor his slave, is unlawful, and prohibited 
absolutely. When there is neither the reality nor the semblance of 
either of these relations between the parties, their intercourse is 
termed Zina and subjects them both to Asdd, or a specific punish- 
ment for vindicating the rights of Almighty God.” He‘ argued that 
concubinage was a semblance of marriage. In that I do not agree 
with him ; nor do I think that that is the result of the authorities. 
A Walad-us-sina is the offspring of adultery, incest or fornication 
and fornication is the intercourse of a man with an unmarried wo- 


‘man. The three relationships are put on the same footing and includ- 


ed in the word Zina. I do not find that concubinage is ever regarded 
in Mahomedan law as equivalent to marriage for purposes of legiti- 
mation. This argument appears tò be an afterthought,of the 
appellant, whose case has continually been changing from the time 


‘when the plaint was filed. Holding, as I do, that’ the marriage is 


disproved, it follows that Habib has been proved to be illegitimate, 
and could not be rendered legitimate by any acknowledgment or 
recognition of legitimacy on the part of his father Abdus Sobhan. 
Greaves, J. appears to have thought that there was some conflict 


“~~ 


Vou XXIX.) “HIGH COURT, 


between the law .as laid down in the case of Ashrufo od Dowlak 
Ahmed Hossein Khan Bakadoor v. Hyder Hossein Khan (1) and the 
more recent cases, I think that if that decision be read in the light 
of the facts of that particular case, itand the cases which immediately 
follow it will not be found to conflict with the more recent decisions, 
The question was very, fully discussed by a Full Bench of the Allaha- 
bad High Court in Muhammad Allahdad Khan v Muhammad Ismail 


‘Khan (2) and it was explained that their Lordships of the Privy 


Council in rı Moore’s Indian Appeals and one ‘or two subsequent 
decisions were referring to cases where the marriage, or at any rate 
the date of the marriage, was left in uncertainty, that is to say, not 
proved. No doubt, if the words at ‘p. 113 of rz Moores Indian 
Appeals “a child born out of wedlock is illegitimate; if acknowledg- 
ed ‘he acquires the status of legitimacy” be read apart from the 


` context, they might appear to support the contention that any 


illegitimate child, if acknowledged, becomes legitimated ; but if the 
paragraph in which, these words occur be read as a whole it will 
be clear that this is not so. Their Lordships were not there dealing 
with a case where the child was proved to be illegitimate. The 
distinction pointed out by the Full Bench of the Allahabad Court 
in the case just cited has been accepted in this Court in the case of 
Dhan Bibi v. Lalon Bibi (3) and in the case of Mussammat Bibes 
Fasilatunnessa v, Musst. Bibee Kamarunnessa (4). The idea is -not 
a.new one. It appears in a judgment of the Court delivered in 
1863 in the case of Mussamut Nawabunnissa v. Mussamut Fusloo- 
nissa (5). At page 431 the Judges say :—" It is hot enough to 
show that it is impossible that any marriage should have taken place, 
but the person on whom, by the establishment of the presumption, 
the obligation devolves of showing that the cohabitation was without 
marriage, must show either that marriage was impossible between 
the parties, or, which comes very much.to’ the same thing that no 
marriage took place. In ‘short the pårty imputing illegitimacy and 
consequent fornication of the father, must bring such proof of the 
absence of marriage as is practicable, except in cases of such cir- 
cumstances as would render the marriage illegal.” The matter in 
my opinion, has been set at rest by the decision of the Privy Council 
in the case of Mirsa Sadik Husain Khan v, Nawab Saiyed Haskim 
Ali Khan (6). There Lord Atkinson said :—“ The rule ‘of Maho- 


(1) (1866) 11 M. I. A. 94. 
© (3) (1900) I'L, R, 27 Cale, 801, 

(5) )1863) 1 Marshall 428. 

(6) (1916) 25 C. L. J. 363; 21°C, W. N. 130. 


(2) (1888) I. L, R, ro All. 289, 
{4) (1904) 9 C. W. N. 352. 
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medan law is well established : No statement made by one man that 
another (proved to be illegitimate) is his son can make that other 
legitimate, but where no proof of that kind has been given, such a 
statement or acknowledgment is substantive evidence that the person 
so acknowledged is the legitimate son of the person who makes the 
statement provided his legitimacy be possible.” He then cited, 
clearly with approval, Allahdad Khan's case (1) above referred to, 
and also Mahammad Azamat Ali Khan v. Lalli Begum (2). 

This is sufficient to dispose of the case and it is unnecessary to 
consider whether the plaintiffs have succeeded in making out a case 
of acknowledgment under Mahomedan law, that is, a recognition 
of Habib’s legitimacy by Abdus Sobhan. I may, however, record 
the opinion which I have formed upon that point, and say that they 
have failed to prove such an acknowledgment. An acknowledgment 
may be express or implied. It is no doubt a rule of Mahomedan 
law that an acknowledgment or recognition of legitimacy once 
made by the father cannot be disproved, nor can the father himself 
be allowed to repudiate it. In the case of an express acknowledg- 
ment this rule would not ordinarily give rise to any difficulty. But 
where the acknowledgment is to be inferred from the facts, ¢g., the 
treatment of the son by the father, itis not always easy to see at 
what point of time the acknowledgment becomes final and complete. 
Here, putting aside the statements of Prince Delwar, Mr. Golam 
Hosein Cassim Ariff and Joseph for reasons given above, we are 
left with such acknowledgment as may be found in Abdus Sobhan’s 
statement to Miss Sorabji and in his letters to the Collector of Chitta- 
gong. In my opinion these statements do not amount to express 
acknowledgments. In neither of these cases did Abdus Sobhan say 


‘did was to refer to Habib as his son. If it be said that that implies 
a recognition of his legitimacy, then, in my opinion, the surrounding 
circumstances must be looked at to see whether that is the necessary, 
proper and only inference to be drawn from these statements. Logk- 
ing at the surrounding circumstances in this case I uphesitatingly 
say that it is not, In this view of the case I would dismiss this 
appeal with costs. ° 
Messrs Jones & Co.:—Attorneys for the Plaintiffs Appellants. 


K Messrs M. M. Chatterjee & Co.—Attorneys for Respondent 

0. 1. ; 

Messrs R. M. Chatterjee & Cos “Attorneys for other Respon» 

dents. - 

A. T. M. : Appeal dismissed, 
(1) (1888) 1. Le R. 10 All, agg. (2) (1881) I, L. R, 8 Calc, 422. 


‘or write ‘This is my son” or words to that effect. All that he , 


Ñ 
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Psat :—Lord Atkinson, Sir John Edge, Mr. Ameer Ali, and 
230 Sir Walter Phillimore, Bart. 


4 \ P. 
HARIHAR BANERJI AND OTHERS : ne 
a : J. ` 1918, 
+ $ ; r we 
$ RAMSASHI ROY AND OTHERS. > June, 7, 
; July, ys 


[On APPEAL FROM THE HicH COURT oF JUDICATURE AT FORT 
` WILLIAM IN BENGAL] 


Landlord and tenant—Notice to quit——Requisites of valid notice—Test of its 
supicieoncy—Service of notice to quit—Service om ome joint tenant raises the 
presumption of notice reaching others—Notice to quit sent by post—Presump~ 
` tion in favour of its reaching—Lffect of registering the letter containing 
the notice—Transfer of Progerty Act ( IV of 188s) Sec. 106. 
A notice to quit calling upon the tenants of a holding to quit a portion of it, is 
absolutely bad, and an action for ejectment can be defeated by the tenants by 
proof that the contents of their holding are more than the part named. 


The principles that the notice to quit should be construed st ves magis valeat, 
guam țereat* applicable to the case of errors honestly but mistakenly or inad- 
vertently made, could not be applied“to the case of inaccuracies deliberately 

‘ inserted for fraudulent purposes. 

Notices to quit, though not strictly accurate or consistent in the statements 
embodied in them, may still be good and effective in law ; the test of their 
sufficiency is not what they would mean to a stranger ignorant of all the facts 
and circumstances touching the holding to which they purport to refer, but what 
they would mean to tenants presumably conversant with all those facts and 
circumstances ; they are to be construed not with a desire to find faults in them 

. which would render them defective but to be construed #? res magis valeat, quam 
° pereat. 

A notice to quit began by stating that the bastu lands, bounded as below with- 
in the char of Ramkristopur, were lands bearing yearly jamma of Rs. 25 standing 
in the name of N, It was averred that the principal defendants had been in 
possession of these lands on payment of rent at the aforesaid rate, taking dakhilas 
in the name of the said N, as ika tenantseat-will, of the said one jumma only 
under the plaintiffs. It then averred that it was necessary for the plaintiffs to 
talac kas possession of all the lands comprised in the jumma already mentioned. 
The principal defendants were then required to vacate that land, that is, all the 
land comprised in the aforesaid jumma, before a day named, and they were 
informedsthat on the expiry of that time the plaintifs would take possession 
of all the lands comprised in the aforesaid jumma. In the schedule it was stated 

* That an act may avail, rather than perish, This is a rule of construction 
underlying that rule which directs such a construction to be put upon an ambi- 
guons document (or ambiguous words therein) as that the document shall be and 
remain valid, and not be or become invalid from uncertainty or illegality or other 


like cause—Ed, 


‘£18 
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that the lands the possession of which weré to be delivered up were one plot of 
bastu lands 6 cottahs in extent. The principal defendants knew perfectly well 
that a plot of 6 cottahs was only a small fraction, one-sixth or one- seventh of the 
lands in the entire jumma : 


` 


Held, that from the very nature of a notice to quit, which is merely the formal 
expression of the landlord’s will that the tenancy of his tenant shall terminate, 
it would prima facie appear that the principles of English cases, vis. Doe d. 
Hungtingtower v. Culliford (1) 3 Doe. d.. Williams v, Stith (2); 3 Wride y. 
Dyer (3) and Doe, v. Archer (4) would be applicable. 


That the erroneous statement of the contents of the jumma did not predomi- 
nate over the description given of it in the earlier portion of the notice to quit. 

That the notice was a good notice to quit the jumma in its entirety, whatever 
its area might be. What its actual area was, could be determined at the trial 


~ and the possession of that area could be recovered in the proceedings. 


Section 106 of the Transfer of Property Act requires that a notice to quit 
should be tendered or delivered to the party intended to be bound by it either 
personally or to one of his family or servants at his residence, or if such tender 
or delivery be not practicable, affixed to a conspicuous part of the property. The 
personal tender or delivery may take place anywhere, the vicarious tender or 
delivery must take place at the residence of the person intended to be bound by 
the notice. In the case of joint tenants, each is intended to be bound, and service 
of a notice to quit upon one joint tenant is prima facie evidence that it has 
reached the other joint tenants: Macartney v. Crick (5); Doe d. Bradford w. 
Watkins (6) and Pollock v, Kely (7) followed, 

If a letter properly directed, containing a notice to quit, is proved to 
have been pyt into the post office, it is presumed that the letter reached its desti- 
nation at the proper time according to the regular course of business of the post” 
office ànd was received by the person to whom it was addressed. This presump- 
tion applies to letters which the sender has taken the precaution to register, and 
is not rebutted but strengthened by the fact that a receipt for the letter is pro- 
duced signed on behalf of the addressee by some person other than the addressee 
himself. 


Lanham v. Nicholson (8) and The Gresham House Estate Company v, ` Rossa 
Grande Geld Mining Company (9) referred to. 

Appeal from a judgment and decree dated the r6th April, 1915, 
of the High Court of Calcutta (Fletcher and Teunon, JJ.) affirming 
the judgment and order of the Subordinate Judge of Hooghly whith 
reversed a judgment of the First Munsiff of Howrah. The facts 
sufficiently appear from their Lordships’ judgment. The qpestions 


(1) (1824) 4 Dow & Ry, 248. - (2) (1836) 5 Ad & E. 350. 


(3) (1960) 1 Q. B. 23. (4) (1811) 14 East. 245. 
(5) (1805) 5 Esp. 196. (6) (1806) 7 East. 551. 
(7) (1856) 6 Ir. C. L. R. 367. (8) (1872) L. R. 5 E, & I. App. 561. 


(9) (1870) W. N. {Eng.) 119. 
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_ raised in this appeal were two, vis., (1) whether the plaintiffs’ notice 
to quit was sufficient and proper under section 106 of the Transfer 
of Property Act, and (2) whether the notice was duly served accord- 
ing tolaw. The Munsiff decided both these questions against the 
plaintiffs, “He held that the notice was vague and ambiguous and 
that by that notice the defendants were required to vacate a part 
only (6 cottahs) of their lands. -He also held that sone of the 
Principal defendants were not served with notice, and therefore 

` dismissed the plaintiffs’ suit. The Subordinate Judge reversed that 

decree on appeal and remanded the case for trial on the merits, 

He held that the notice was served on all the defendants, and that 

the notice was sufficient and was not vitiated by the misdescription 

of the area of the land and the boundaries. The High Court up- 
held the order of remand by the following judgments: 


Fletcher, J.—This is an appeal from a decision ‘of the learned 
Officiating Subordinate Judge of Hooghly, dated the roth May, 
1914, reversing the decision of the Munsiff of the first Court at 
Howrah. The suit was brought for ejectment. The property was 
held on an annual tenancy and the tenancy is said to have been 
determined by a notice to quit properly served upon the’ tenants, 
The Munsiff dismissed the suit on the gtounds, first of all, that the 
notice was insufficient and secondly, that the notice had not been 
Served on all the defendants. The notice called upon the tenants 
fto deliver up possession of a certain holding which was held in the 
name of one Ramnidhi Manjhi at a rental of Rs. 25 per annum. 
Those are the words expressed in the notice itself and that is the 
* description of the holding which the defendants were required to 
give up possession of. It is true that there was to the notice a 
. schedule annexed in which the area of the land was inaccurately 
stated and apparently also one of the boundaries in that schedule 
was not given correctly. But the fact remains that the notice 
required the tenants to deliver up this property originally held by 
Raranidhi Manjhi and for which he was paying a rental of Rs. 2g 
per year. Nobody could doubt when he received a notice like that 
that what he was required to give up was not a portion of the hold- 
ing but the whole holding for which Rs. 25 was payable. The 
errors in the schedule are, as the learned Subordinate Judge ob- 
serves, mere inaccuracies which do not affect the validity of the 
notice, That seems to me to dispose of the first point, 


The second point is about the service of the notice. The appel- 
Tants who are the principal defendants in the case say that the notice 


119 


120 
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Fletcher, J. 
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was not duly served on them. As regards the defendants Nos. 1, 4 
and s, they were admittedly served with the notice. The others 
were served, it is said, by registered letters. , The posting of the 
registered letters is proved. The return through the Post Office 
and the receipts of the registered letters given to the postman when 
he delivered the letters and réceived these receipts in the ordinary 
course of his‘business have been given in proof. It ‘is said, how- 
ever, that as strict proof has not been given in the case of the 
registered letters, that is, as the signatures of the addressees or their 
agents have not been strictly proved, the ordinary presumption that 
when a letter is posted in the ordinary course it reaches the ad- 
dressee does not take effect. That seems to me a matter that does 


‘not require a careful consideration. There is no reason to think 


that the registered letters were taken less care of than unregistered 
letters. The defendants did not dare to go into the witness box to 
contradict the fact that they did receive these notices through the 


_ Post Office. I should have thought that, on that ground alone, the 


learned Judge was entitled to come to the conclusion that these 
notices -had been duly served upon the defendants. Further, the 
defendants Nos. 6 and 7 have been found as a fact to form members 
of the same joint family as the defendant No. s. It is admitted 
that the defendant No. 5 was duly served and one of the necessary 


incidents of a joint Hindu family is that the family should be living | 


together in commensality and it, therefore, follows that the defend- 
ant No. 5 when he received that ‘notice on his own bebalf and on 
behalf of his brothers was either a member of the family or an 
authorised agent living at the same, fesidence as the defendants 
Nos. 6 and 7. There seems to be no doubt that these defendants 
had been duly served. 

The other point is about the receipt given by the gomashta. 
The Post Office delivered this registered letter to a person who, it is 
said, was the gomashta of the defendants Nos. 2 and 3. It is said 
that the plaintiffs have not proved that the gomashta was a duly 
authorised agent. The defendants Nos. 2 and 3 could have come 
forward and given evidence before the learned Judge that this letter, 
although duly addressed and delivered at their residence, had been 
purloined by some unscrupulous servant and had never, in fact, 
reached their hands. They did not, in fact, do so. There cannot 
be the slightest doubt that the person who took in the registered 
letter was a person authorised to do so} and that that letter duly 
found its way into the hands of the defendants Nos. 2 and 3. I 
agree in the decision of the learned Subordinate Judge. The 
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present appeal, therefore, fails and must be dismissed with costs. 
Two gold mohurs. , i] 
' Teunon, J.—I agree. 
The defendants appealed. 
De Gruyther, K. C. and Kenworthy Brown for the ERNE 
The provisions of section, 106 of the Transfer of Property Act, 
have not been complied with. The notice was not proper notice 


_ in as much as the appellants held 24 bighas of land and the notice 


‘related to a part only, ře, 6 cottahs. It was not an inadvertent 


misdescription or mistake but it was intentional. There were several 
plots which was in the possession of Ghose. The boundaries of the 
notice made that plain: Further, the service of the notice was'not 


` proved. The posting of .registered letters was not a sufficient com- 


pliance with the requirements ‘of the section, The notice must be 
delivered personally or to a member of the family or servant at the 
party’s residence. The law laid down in Jogendro Chunder v. 
Dwarka ‘Nath (1), and Sudbadini v. Durga Charan (2) is not correct. 


Branson and Dube for Respondents : submitted that the findings 


of the Courts below were right. The notice clearly referred to the 
whole of Ramnidhi’s holding. As to service the word in section’ 106 
is “delivered.” The posting of registered letters is sufficient delivery 
within the meaning of the section, Reliance was placed on Papillon 


yy "Brunton (3). 


De Gruyther, K. C.; replied. 
The judgment of their Lordships was delivered by 


Lord Atkinsow.—This is an appeal against a decree of the 
High Court of Judicature at Fort William, Bengal, dated the 16th 
April, 1915, which dismissed an appeal from the Subardinate Court 
of Hooghly, dated’ the roth May, 1914. 

The action out of which the appeal has arisen is one of eject- 
ment brought not by ‘owners or: occupiers of land against persons 
trespassing upon it, but by landlords of a particular piece of land 
agåinst their former tenants of the same to recover possession 
thereof on the ground that the tenancy of those tenants has been 
determined by dn effective notice to quit. duly served. 

Two sets of defendants have been named inthe plaint, the first 
containing the names of seven persons named Banerji, some of 
whom were, and still are, members of a joint Hindu family ; others 
were once such members and have ceased to be so. For conveni- 
- (1) (1888) I, Li R. 15 Cale, 681. (2) (1900) I. L R. 28 Cale, 118, 

(3) (1860) 5 H. & N, 518, 
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ence these are styled the principal defendants, and are alleged by 
the plaintiffs to have been their tenants from year to year of the 


piece of land mentioned up to the service of the aforesaid notice to 


quit. The second set of defendants consists of three limited com- 
panies—two milling companies, numbered 8 and 9 respectively ; 
Andrew Yule (Limited), timber merchants, the managing agents of 
the two first-named companies, and numbered ro, and a firm named 
Amrita Lal Ghose and Sons, numbered 11. These latter defendants, 
Nos. 8, 9, ro, and rz, are stated to be the sub-tenants of the prin- 
cipal defendants, and being in the possession of the above-mention- 
ed piece’of land are made pv forma defendants. In the third para- 
graph of the appellants’ case it is in effect stated that. the only ques- 
tions in the case which have up to the present been decided are— 
first, the question whether, assuming that the principal defendants 
were the tenants of the plaintiffs of the aforesaid piece of land from 
year to year, the noticę to quit alleged to have been served upon 
them was sufficient and proper in form; and, second, the question 


` whether it had been duly served. The Munsiff in whose Court the 


suit was filed decided both these questions in favour of the defend- 
ants, and on this ground dismissed the suit. His decision was 
reversed upon appeal by the Subordinate Judge, and it was by him 
ordered that the case be sent back to the lower, #¢, the Munsiff’s 
Court, with a direction to remit the suit to its original number, and 
to proceed to try the issues raised in the suit other than issue No, 2, 
and determine the suit after giving the parties due opportunity for 
adducing evidence. 

The principal defendants appealed from this order to the High 
Court of Judicature at Fort William in Bengal. The appeal was 
dismissed with costs, this latter Court being, like the Subordinate 
Judge, of opinion that the notice to quit, dated the 9 Assin, 1317, 
B.S, given by the plaintiffs had been duly served and was effective 


to determine the alleged tenancy from year to year of the principal 


defendants. 

On the 11th July, in the year 1906, the present plaintiff No? t 
addressed the present defendant No. toa letter in the words and 
figures following :— : 
“Messrs. Andrew Yule and Co., Calcutta. 


“Dear Sirs, l 


“I am informed that since the rst day of March last you are 
filling.up and occupying our k%as (patit) vacant land and &faf in 
Char Ramkristopur, Howrah, described below. You have taken no 


‘ 
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permission from us nor-have you made any arrangement-with us for 
it Please take notice that the land is the absolute property of 
‘ myself and my co-sbarers, and therefore any improvements you may 
make to(?) it will belong to us absolutely. Further, you are liable 


. to pay for your use and occupation of the land and for. all damages 


that we may suffer thereby from the rst March last, that is, from the 
date from which you have been using and occupying it. 


“Therefore, on behalf of myself „and my co-sharers I demand 
from you that you do within ten days of receipt hereof make a settle- 
ment with us for the land. Failing which-we shall take such steps 
as the law provides. : 


“Description of Land. 


“All that piece of (or) parcel of Zhas patit land consisting of low 
land, 44a, etc., measuring about 10 cottahs and butted and bound: 
ed as follows.” 


Í f 
The boundaries are then given, but nothing turns upon them. 


This statement that Yule’s land is 10 cottahs in extent is of 
importance. On the 23rd July in the same year plaintiff No. r in 
the present suit, as executor of his father Rammoya Roy and 
Srimati Adhar Roy, widow, and ‘executrix of the same Rammoya 
Roy deceased, brought an action against the seven principal defend- 
ants in the present suit to recover a sum of Rs. 3-14-10 arrears of 

_ Tent due to the deceased Rammoya. Roy. 


In the second paragraph of the plaint in the former suit it is 
Stated that the plaintiffs have been in possession of about 6 cottahs 
“of bastu land, mentioned in the schedule, situate in the said village 
of Char Ramkrishtopur, on payment of the prescribed annual rent of 

` 25 rupees thereof as Sarbararkars of an annual gar mourashi, thika 
tenant under the plaintiffs, Rs. 12-8 annas being annually paid“by 
them separately by four instalments to the plaintiff. The statement 
that the rent of 25 rupees a year issued out of 6 cottahs of land is 
undoubtedly inconsistent with their claim in the present suit, in 
which they allege that it issues out of a holding about 2 _ bighas 
23 cottahs in extent. It is not, however, more inconsistent with 
their preSent claim, than is the defence put in by the defendants 
“inconsistent with the admission they made before the Subordinate 
Judge, to the effect that they were in possession of a holding belong- 
ing to the plaintiffs formerly occupied as tenant by one Ramnidhi 
Manjhi, and that this rent of 25 rupees issued out of the holding, 
whereas the defence is that the lands out of which this rent of 25 


i23 
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rupees issued. is 2 bighas 23 cottabs in extent purchased benami by . l 
their predecessors and belonging to them as long standing mourashi 
mokurari land. 


Again, on the 18th February, 1908, the present appellant No. A 
executor of his late father, and the latters widow as his executrix, 
addressed to the same Andrew Yule and Co. i 


“Messrs. Andrew Yule and Co., 


“Managing Agents, Fort William : Flour’ Mills Company 
(Limited). 


“Dear Sirs, 


“We are informed that you have filled up a 4al situate in the 
land specified below, and occupied the said land also, which is‘ our 
khas land, without our permission and without entering into any 
settlement with us. This land adjoins on the west a piece of land 
measuring 6 cottahs, for which the name of Nidhiram Manjhi is 
recorded in our serishta as.a_ tenant-at-will, having no permanent 
rights. We also beg to draw your attention to the letter written by 
one of us ‘on the 11th July, 1906, protesting against your filling up 
the said AAal and occupying the said land. 

“Under the circumstances, unless you deliver up possession of 
the said piece of land more particularly described below within one 
month [torn] date or take a settlement from us on reasonable terms, 
we shall be made [torn] painful necessity of taking such steps as we’ 
may, be advised for the recove [torn] of possession against you ‘and 
such other person or persons who n'ay claim any right to interfere- 
with our rights and khas possession. ° 

“We further demand from you a sum of 920 (23 X 4 X 10) rupees 
on account of the use and occupation of the said land and filled up | 
kkal from the 1st March, 1906, to the 31st January, 1908, and 
require you to pay the.same to us within a month of date. i 


“Description of the Land. x 


“All that piece or parcel of khas vacant land consisting of low 
land, kkal, etc., measuring about 1o cottahs ‘or more, situate in our 
Zemindari of Char Ramkrishtopur, sub-district of Howrah and 
Thana Shibpur, and butted and bounded as follows.” 


The boundaries are then set out. 


This letter, treating ` Yule and Co.-as trespassers instead of sub- 
tenants of the principal defendants, as they are treated in the pre- 


sent suit, may bave, with the other inconsistencies already mentioned, 
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induced, and their Lordships think most probably did induce, 
the principal defendants to refuse to be content with the decision of 
the Subordinate Judge and High Court, and to prefer the present 
appeal to this Board on two points, one of which, the proper service 
of the notice, is technical and unmeritorious. It is not pretended 
that the plaintiffs are estopped by these proceedings and documents. 
But the strongest argument that could well be addressed to any 
legal tribunal has been founded upon by them and pressed on behalf 
of the principal defendants. It is this that the plaintiffs deliber- 
ately and for some indirect object narrowed their notice to quit to 
what they knew was a small portion of the holding for which their 
tenants paid them rent, in order that, having got possession of this 
portion, they might treat the companies occupying the remainder 
of the holding as trespassers. If they knew the law, as they must 
be assumed to do, they must have been well aware that a notice to 


quit calling upon the tenants of a holding to quit a portion of it is ` 


absolutely bad, and they must have known also that this design 
could not be accomplished unless the ejectment founded on the 
notice was so framed as to obtain secure possession of the portion 
mentioned in the notice and no more, and that the action could be 
at once defeated by the tenants by proof that the contents of their 
holding were more than the part named. 
It is desirable therefore to refer to the pleadings to see ‘how the 
_ Tespective ‘parties framed their claims and defences, in order to 
discover whether the former were fashioned so as to carry out the 
alleged knavish design, In paragraph 5 of the plaintiffs’ plaint the 
, nature of the holding of which the claim to recover possession is 
described, ‚It is a jumma of land bearing an annual rental of 
25 rupees in the name of Nidhiram alfas Ramnidhi Manjhi, record- 
ed in the serishta of the plaintiffs, for which the principal defendants 
paid the annual rent of 25 rupees, and of which they were in posses- 
sion. So far the description of the holding is reasonably plain and 
clear, and if it stopped there it is difficult to suppose that any person 
of erdinary intelligence reading it would not at once see it was the 
possession of that jumma in its entirety—nothing more and nothing 
less—which was Claimed. Any difficulty which exists arises from 
the stafement of the contents of this j Jumma. The plaintiffs men- 
tion 6 cottahs, but it is not quite clear whether by mention of that 
area the plaintiffs mean to assert that this was in fact its area at the 
date of the filing of the plaint, or merely that it is its area as recorded 
in the plaintiffs’ serishta, If the holding be one of char lands it may 
well be that its area would be considerably acd by accretion 
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in the long course of sixty years during which it is alleged to have 
been in the tenancy of the defendants and their predecessors, 

The description, however, does not stop there. In the same 
paragraph it is further stated that in the suit already mentioned 
brought by plaintiffs Nos. 1 and 2 to recover arrears of rent the 
principal defendants had stated that the whole quantity of 2 bighas 


` 24 cottahs was comprised in the jumma, in respect of which the 


annual rent of 25 rupees was paid. In the schedule these different 
estimates or descriptions of the contents of the jumma are repeated, 
but whatever its actual contents it is stated-to be the land recorded 
in the plaintiffs’ serishta in the, name of Ramnidhi Manjhi, subject 
to an annual payment of 25 rupees. In the sixth paragraph of the 
plaint it is averred that the formal defendants are in the possession 
of the said lands, that is, the lands comprised in the jumma, in the 
immediately preceding parapraph’ mentioned as monthly tenants 
under the principal defendants, This paragraph refutes absolutely 
the suggestion that all the plaintiffs seek to recover is the 6 cottahs | 
of the jumma in the occupation of Amrita Ghose and Sons. What 
is sought to be recovered is all the lands occupied by all the pro 
Jorma defendants, and not merely the portion occupied by any one - 
of them. The contents of the succeeding paragraph lead to the same 
conclusion. It appears to their Lordships that in the face of this 
pleading it is perfectly plain that what the plaintiffs in this suit seek 
to recover is possession not of a jumma 6 cottahs in extent, nor yet 
a portion, 6 cottahs in extent, of a larger jumma, but the whole 
jumma described as formerly held by Ramnidhi Manjhi, for which 
he and the prircipal defendants after him paid an annual rent of, 
25 rupees, and which is in actual occupation of the formal defendants. 
The written statements filed by the principal and gro forma defen- 
dants suggest the same conclusion. From paragraph 12 of the latter 
it appears that in the month of May 1900, the principal defendants 
entered into an agreement with the fro forma defendants to grant 
to the latter a lease of 133 cottahs of low land forming part of the 


- “land in suit.” The part cannot be equal to or greater thanethe 


whole ; 133 Cottahs cannot be a portion of 6 cottahs; and thus the 
lands in suit, in the opinion of the formal defendants, cannot be a 
mere part of the jumma 6 acres in area. In this statement ft is also 
averred that- the defendant No. 8, the Monarch Flour Mills Com- 
pany, on the faith of this promise of the lease immediately began to 
raise the level of the land demised to them and to raise buildings 
upon it, 4 

It is further averred in the statement that the defendant No. 8 
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filled up at an expense of about 3,000 rupees a khal immediately 
north of the premises of defendant No. 9, and that in May 1905, the 
principal defendants claiming the lands so made by this filling up, 


the defendant No. 9 agreed with them to rent a piece of land © 


17 acres in extent situate east of the plot 13$ acres in extent already 
mentioned; that the said defendant No. 9, relying on these pro- 
mises to grant a lease to them, erected buildings upon the said lands 
and paid rent to the principal defendants in respect of them ; that 

‘the principal defendants evaded executing these leases though ten- 
dered to them for execution, and ultimately refused to execute them ; 
and that defendants 8 and 9 were about to institute a suit against 
the principal defendants for specific performance of their agreement 
to grant the leases when the news of the institution of the present 
suit reached them. , 

This written statement was filed on the 2znd December, 191r, 
three days after the filing of the written statement of the principal 
defendants, Of course, these latter people are not bound by the 
averments contained in the written statement of their sub-tenants. 

The written statement of the formal defendants is that in their 
view, at all events, the present suit is not brought to recover merely 
possession of the 6 cottahs in the occupation of defendant No. rz, 
Ghose and Sons; but is brought for the recovery of the possession 
of lands which they themselves have promised to lease, In para- 
graph o of their statement it is averred that the land in suit is not 
the 6 cottahs held by Ghose and Sons but 2 bighas 2} cottahs held 
by them in one plot, not two plots. And they repeat ad nauseam in 
various forms the statement that the lands in, suit are not confined 
toa jumma of 6 cottahs bearing an annual rent of 25 rupees; that 
they never had possession of a jote of § cottahs, nor ever paid rent 
in respect of such a jote; that the lands in suit are not confined in 
a jote jumma of 5 cottahs at an annual rent of 25 rupees, alleged by 
the plaintiffs in their plaint to be recorded in the name of Ramnidhi 
Manjhi; and further that if there be ‘any such jote of 6 cottahs 
recofded in the plaintiff's serishta, the principal defendants never had 
any connection with it or interest init, , 

` In pagagraph 12 of the written statement they repeated the asser- 
tion already mentioned that the 2 bighas 24 cottahs for which they 
pay 25 rupees is ancestral property acquired in the way already des- 
cribed, but not a particle of ‘evidence was given by the defendants at 
the hearing to sustain any one of the averments contained in this 
paragraph. Nor was any evidence whatever then given to sustain 
the accusation that the plaintiffs harboured the stupid and frau- 
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dulent design attributed to them in framing their notice to quit in 
its actual form. The form of their pleading repels the idea. This 
is a vital matter, because of the principles upon which, according to 
the authorities, notices to quit containing errors honestly but mis- 
takenly or inadvertently made are to be construed. These principles 
would be entirely inapplicable to inaccuracies deliberately inserted 
for fraudulent purposes. The principles that the notice to quit 
should be construed už res magis valeat quam pereat applicable in 
the first class of cases could not be applied to the ‘second. There is 
no reason why if the plaintiffs before they served this notice to quit 
had obtained more full and accurate information as to, the precise 
facts touching this holding for which the principal defendants paid 
them the annual rent of 25 rupees, they should not have availed 
themselves of it and embodied it in their notice to quit. 

In their Lordships’ view there is nothing whatever to show that 
the plaintiffs were actuated by a desire to play any trick, or effect 
any fraudulent purpose in connection with this notice to quit or the 
ejectment suit consequent upon it, or to show they did not serve the 
notice and institute the suit in the honest desire to exercise legiti- 
mately the rights which the law conferred upon them in reference to 
the possession and enjoyment of their own property. 

If this were a case arising in England the English authorities 
would therefore be applicable. It has not been suggested, and could 
not, their Lordships think, be successfully contended, -that the 
principles they lay down are not equally applicable to cases arising 
in India. They establish that notices to quit, though not strictly 
accurate or consistent in-the statements embodied in them, may still, 
be good and effective’in law; that the test of their sufficiency is not 
what they would mean toa stranger ignorant of all the facts and 
circumstances touching the holding to which they purport to refer, 
but what they would mean to tenants presumably conversant with 
all those facts and circumstances ; and further, that they are to be 
construed not witha desire to find faults in them which would 
render them defective but to be construed uż res magis valeat qam 
pereat. To take a few of these authorities out of many to illustrate 
these principles. 7 

In Doe d. Huntingtower v. Culliford (1), the defendant went into 
possession of a house and an acre of land in the parish of Ilchester 
on the 4th August, 1821, as tenant to the plaintif. On the 28th 
September, 1822, the plaintiff served upon the defendant a notice, 
dated the 27th September, 1822, to quit this house and this land at 


ty (1824) 4 Dow and Ry. 248. 
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Lady Day next or at ‘the end, of your current year. Lady Day next 
would be the 25th March, 1823, and the current year of the tenancy 
would be the 4th August, 1823, but acting on the above-mentioned 
principles it was held to bea good notice to quit dn Lady Day, 
, 1823, Że, the 25th March,’ 1323. Abbott C. J., in delivering’ 


judgment said :— 


“ There is one rule of construction in cases of this nature which 
is no less sound than ancient, namely, to give such a sense to ambi- 
guous words as will effectuate the intention of the parties. Applying 
that rule to this case, it appears to me the words ‘at the end of your 
current year’ may be understood to mean the end of the current year 
ending at the ensuing Lady Day. The words, I think, are plainly 
applicable to the current year Lady Day, 1823.” 


_ Bayley J. said :— 


_ “We are to look at the intention of the landlord. When general 


language is used which is open to doubt, the rule is to make it 


sensible, not insensible. The state of the defendant’s holding shows 
it to be clear ‘that the landlord did not mean the year ending 
Michaelmas Day. He could not intend to give notice to quit in two 
days, because that would be no notice whatever. By mentioning 
Lady Day next it is clear he meant to give a six months’ notice, or 
such notice as the law requires. He intended to give an effective 
notice, and it, is quite sufficient if’the tenant understands what is 


meant,” 


In Doe'd. Williams and another v. Smith (t), the tenant, who held 
a lands under a demise originally from May 1832 to the ' 2nd 
February, 1833, and held éertain buildings from May 1832 to May 
1833, retained possession after February and May 1833 without any 
express contract, On the 2and October, 1833, the landlord served 
a notice to quit and deliver up possession of all the buildings and 
the land at the expiration of halfa year from the delivery of the 
notice “or such other time or times as your present year’s holding 
of ðr in the said premises or any part thereof respectively shall expire 
after the expiration of half a year from the delivery of this notice.” 
Lord Denman C. J. in delivéring judgment said :— 


“I think the notice was well enough. 


It is admitted that it would 


\be good from May 1834. The half-year would expire in April 1834. 
„It would therefore not be good for the and February, 1834, but I 
think that, although the word ‘present’ is used, the notice may be 
referred to 2nd February, 1835, which was after the expiration of 
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the half-year, and that there was no danger of the tenant being 
misled.” : 

Littledale J. concurred for the same reasons, saying :— 

“This is certainly a lame and inaccurate notice ; but, such as it 
is, we must endeavour to give it a rational interpretation.” 

Patterson J. said :— 

“Itis not required that a notice should be worded with the 
accuracy of a plea. This is not drawn with strict precision, but I 
think it is sufficiently clear.” 

That case was followed and approved of in Wride v, Dyer (1). 

The case of Doe v. Archer, (2) is very applicable to the present 
case. There a farm was leased for twenty-one years ata rent of 
r80/ per annum, consisting, as described in the lease, of Town 
Barton and its several parcels described by name at a rent of 83/, 
other closes named at rents of 5/. 5s. and xrl, and the Shippon 
Barton and several parcels described by name at 86/., reserving to 
either party power to determine the lease at the end of fourteen 
years on giving two years’ previous notice. It was held that a notice 
by the landlord to the tenant to “quit Town Barton, &c., agreeably 
to terms of the covenant between us on the expiration of the fourteen 
years of your term” was sufficient. : on 

Lord Ellenborough in delivering judgment said :— 

“The landlord must have intended to give such a notice to quit 
as the lease reserved to him the liberty of giving, and not a void 
notice to quit a part only, and so the notice in question must have 
been understood by the tenant aa 

“The notice to quit Town Barton, where the mansion was, meant 
the Town Barton cum sociis, especially with reference to the lease, 
which only gave him power to determine the tenancy as to the whole, 
which was let together.” 

Le Blanc J. said :— 

“ There being no power under the lease to determine the tenancy 
as to part only, the notice to quit could have no operation at all 
unless taken, as it must have been intended, to apply to the 


`N 


whole.” 

Bayley J. said :— 

“ We are to construe a notice to quit in such a way wé res magis 
valeat quam pereat” 

In order to judge of what the notice to quit in this case conveyed 
to those of the principal defendants upon whom it was served it is 
necessary by examination of the evidence given at the trial before 
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_ the Munsiff to ascertain what were the material facts in reference 
to the connection of those defendants with the lands in suit. Three 
witnesses were examined on behalf of the plaintiffs, namely, 
Ramsashi Roy, Suresh Chandra Chatterji, and Hira Lal Kar. The 
second of these gave.no material evidence upon the point now under 
consideration. One witness, and only one, namely, Jyotish Chandra 
Banerji, was examined on behalf of the defendants. Ramsashi Roy 
proved amongst other things that the plaintiffs in the suit are the 
maliks of two towzi, Nos. 3994 and 3994 A acquired by purchase, of 
which the latter belonged to the witness and his mother, and the 
former belonged to Guru Das and his cousins; that the Banerjis were 
the tenants of the lands in suit; that he accepted rent from them; 

„that Nidhiram was the tenant; that somehow or other the Banerjis 
got the lands from Nidhiram ; that‘they paid rent to the plaintiffs for 
it, and their rents were accepted ; that the Banerjis were not tres- 
passers ; that Nidhiram was treated in his witness’s serishta as dead ; 
that the land in the possession of the principal defendants was 
included within the boundaries given in the notice to quit; that the 
actual occupiers of the lands were Messrs. Andrew Yule and Co, 
and Amrita Lal Ghose; and that he, the witness, only came to know 
in May or June 1900 that the Banerjis had under-tenants who paid 
them rent, , is . 

In reply to the Court he said the Banerjis (defendants) are not 
trespassers; they are tenapts in the sense that they pay him rent ; 
that he accepts rent from them as ‘Sarbararkars, meaning thereby 
that they were occupying the place of tenants ; that he has been 
accepting rent from them since 1900; he believed his uncle (the 
owner of towzi 3994) also receives rent from them ; that he did not 
know when they acquired their interest in the lands in suit; that he 
treated them as tenants to the extent of receiving rent from them as 
sarbararkars. On being. further cross-examined by counsel he said 
that the quantity of land in the possession of defendant xr was 6 
cottahs ; that there are no pucca structures upon it; the quantity of 
laná in the possession of defendants 8 to 10, he said, was 30 cottahs, 
the total quantity 2 bighas: that before 1900 the lands were khal 
(a closed channel) and patit; that to the edst of the 2 bighas odd 
there is no public pathway, but a private pathway, 6 to ro feet wide, 
used by Andrew Yule and Co. solely; that to the east of that path- 
. way lie the lands of the Port Commissioners ; that these latter lands 
formerly belonged to his, witness's, predecessors, and were acquired 
by the Commissioners ; that he did not include in the plaint this 
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P, C The witness Hira Lal Kar stated that he was gomashta for all 
1918. the plaintiffs. He proved that he received rent from the Banerjis 
nee for the plaintiffs and gave receipts for it, eight of which were apparent- 

Haribar : 

v. ly produced, ' proved, and marked Ex A and Exs B (+) to B (7). 
Ramsashi 


They bave not been*printed in the Appendix, as they gught to have 
Lord Atkinson, been since they may describe the holding in respect of which the 
“er -rent was paid and throw light upon the point in controversy. 


Well, in the face of this evidence, it is not surprising that when 
the case came before the Subordinate Judge it is stated in his judg- 
ment that it was admitted on both sides that the defendants’, f.e. 
the Banerjis’, tendncy consisted of the holding of Ramnidhi Manjhi. 

' It is not suggested that the knowledge of this fact was recently 
acquired by the principal defendants, and the sufficiency or in- 
sufficiency of the notice to quit must therefore be determined having 
regard to the fact that admittedly the principal defendants were, to, 
their own knowledge, tenants of Ramnidhi Manjhi. The fact that 
in their written statement they don’t deny this fact, but studiously 
evade admitting it, while they have given no evidence whatever to 
disprove it, all suggest that they were well aware who their predeces- 
sor in occupation was. And it is almost impossible to believe that 
the counsel for.the principal defendants would have omitted to con- 

_ fine his client’s admission to their state of knowledge subsequent to 
the service of the notice to quit if he could have honestly and 
truthfully done so. 

Turning to the contents of the notice to quit, the material 
part of it is:— 

“You are informed by this notice that Char Ramkrishtopur, per-e 
gunnah Boro, recorded in towzi Nos.3994 and 399 4a in the Collectorate 
of district Hoogly, within station Shibpur, is in our zamindari. The 
bastu land, bounded as below, within the said Char, is land, bearing a 
yearly jumma of 25 rupees, standing in the name of the late Nidhi 
Ram, alias Ram Nidhi Manjhi. You have been in possession of 
the said land on payment of rent at the said rate and taking dakhilas 
in the name of the said Nidhi Ram Manjhi as thika tenants-at*will 
of the said one jumma only under us. Now it being necessary for 
us to take khas possession of all the lands comprised in the said 
jumma, you are informed by this notice that you should vacate that 
land, by removing the huts, &c., that exist on the said land on or 
before the last day of the month of Chaitra of the current year 1317. 
B.S, We shall take khas possession of all the lands comprised in the 
said jumma on the expiry of the said fixed time. In case we do not 
get khas possession of the said land on the expiry of the said time 
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fixed, we shall take khas possession of that land by instituting a suit 
in proper Court against you, and you shall be liable for all damages. 


“The gth Assin, 1317 B.S. 


“SCHEDULE. 


“r (one) plot of bastu land, about 6 cottabs in area, situate in 
village Char Ramkrishtopur, within station Sibpur, pergunnah Boro 
(6 cottahs). 4 


” Boundaries. 


“North: Ramkrishtopur Ghat Road. 3 

“West : Jamai land of the late Thakyrđas Banerji. 

“South : Jamai land of the late Bhuban Mohan Banerji. 
`- “East: Land^`included in the said towzi.” 


The question is what must that notice have conveyed to an 
ordinary reader, much less to tenants who were aware, a8 the 
principal defendants have admitted, that they held Ramnidhi 
Manjhi’s holding, 

The notice begins by stating that the bastu lands, bounded 
as below within the char of Ramkrishtopur, are lands bearing 
yearly jumma of 25 rupees standing in the name of Nidhi Ram, aljas 
Ram Nidhi Manjhi. It is then averred that the principal defendants 
have been in possession of these lands on payment of rent at the 
aforesaid rate, taking dakhilas in the name of the said Nidhi Ram 
Manjhi, as thika tenants at will, of ‘the said one jumma only under 
the plaintiffs.” It is then averred that it is necessary for the plain- 

«tiffs to take khas possession of all the lands comprised in the jumma 
already mentioned. The principal defendants are then’ required to 
vacate that Jand, that is, all the land comprised in the aforesaid 
jumma, before a day named, and they are informed that on the ex- 
piry of that time the plaintiffs will take possession of all the lands 
comprised in the aforesaid jumma. If the boundaries alone were 
added it could ‘not, their Lordships think, be successfully. contended 
that the meaning of this notice to any ordinary reader was not that 
possession of the entire jumma in the tenancy of the principal de- 
fendants, which has stood in the name of Ram Nidhi Manjhi, and 
for which he and they paid a rent of 25 rupees per annum, should 
be delivered up to the plaintifs. To tenants who, like the principal 
defendants, were adinittedly in possession of the entire jumma and 
paid this rent, that must have been clear to demonstration, but it is 
contended that all this clearness is obscured, and this certainly 
tendered doubtful by the statement in the schedule that the lands 
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the possession of which are to be delivered up are one plot of bastu 
lands 6 cottahs in extent. 

The principal defendants knew. perfectly well that a plot of 6 
cottahs in extent is only a small fraction, one-sixth or, one-seventh, of 
the lands in the entire jumma. They must presumably have known 
‘the law’ that a notice requiring a tenant to quit only a small portion 
of the holding’ of which he was tenant was bad and ineffective; but 
the presence of these words 6 cottahs in the schedule, it was, in 
effect, contended, reverses all the presumptions such as would apply 
in English cases, and necessitates that the landlord should be 
presumed to have intended to serve a notice bad and inffectual to 
his own knowledge rather than a valid.and effectual one, and that 
the notice itself should be construed sf res magis pereat quam valiat 
instead of the contrary. No argument has been addressed to their 
Lordships, and no authority produced to show that the principles of 
the above-recited English cases are inapplicable to Indian cases. 
From the very nature of a notice to quit, which is merely the formal 
expression of the landlord’s will that the tenancy of his tenant shall 
terminate, it would prima facie appear that they are applicable. In 
addition it may well bethat the description of the lands of the jumma 
as bastu lands may refer to their condition as originally held by Ram 
Nidhi Manjhi, and not to their condition after the defendants 8 and 
g had, during the years subsquent to the year 1905, built pucca 
buildings upon them, and defendant No. rı has erected huts upon 
his 6 cottahs, 

In their Lordships’ view the erroneous statement of the contents 
of the jumma does not predominate over the description given of it e 
in the earlier portion of the notice to quit. They have not the 
slightest doubt that\the principal defendants were perfectly well aware 
that the notice required the defendants, as the plaintiffs desired and 
intended that it should, to quit and deliver up possession of the 


‘entire jumma for which they for years paid the rent of 25 rupees. 


If anything’ additional were needed to convince one that this was so 
it would be the evidence of the only witness, examined for the 
defendants. He says not a word about the principal defendants and 
their predecessor having from time immemorial had ancestral moku- 
rari rights in the property containing 2 bighas and 24 cottahs bearing 
an annual rental of 25 rupees, not a word to the effect that although 
he got, as he admits, the notice to quit he did not understand that 
it referred to the whole jumma for which Nidhiram formerly and thé 
principal defendants in succession to him paid this rent of 25 rupees 
per annum, Their Lordships are, therefore, clearly of opinion that 
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the notice was a good notice to quit this last-named jumma in its 
entirety, whatever its area may be. What its actual area is can .be 
determined at the trial, and the possession: o of that area can be 
recovered in these proceedings. 

Next and lastly as to the service of the notice to quit. The 
to6th section of the Transfer of Property Act, 1882, only requires 
that such a notice should be tendered or delivered to the party intend- 
ed to be bound by it either personally or to one of his family or 
servants at his residence, or if such tender or delivery be not practi- 
cable, affixed to a conspicuous part of the property. The personal 
tender or delivery may take place anywhere ;° the vicarious tender 
or delivery must take place at the residence of the person intended 
to be bound by the notice. Well, in the case of joint tenants, each 
is intended to be bound, and it has long ago been decided that 
service of a notice to quit upon one joint tenant is prima facie evi- 
dence that.it has reached the other joint tenants. (Macartney y. 
Crick (1); Doed. Bradford v. Watkins (2); Pollock v. Kelly (3). 

_ It was proved and found that defendants Nos. 5, 6, and 7 are 
members of a joint Hindu family, and that of these No. 5 was duly 
served with a duplicate of the notice to quit. The mode of service 
adopted was this: Hira Lal Kar, the gomashta of all the plaintiffs, 
who knew all the defendants and their addresses, sent to each by 
registered letter addressed to them at these addresses duplicates of 
the notice to quit signed by all the plaintiffs. For these notices he re- 
ceived receipts on the registration of them. And the peon of the Post 
Office, who, the defendants’ only witness admitted, knew all their 
houses; got from all of them receipts for the letters when delivered. 
These receipts were produced, one purporting to be signed on behalf 
of Srimati Panchkawri Debi, the guardian ad litem of the minor 
defendant. Nə. 7, by a person signing. on behalf of the addressee 
‘with the initials F. C. B.; another addressed to Babu Nula Kumar 
Banerji, the minor, purparting to-be signed in something. the same 
way; a third addressed to Babu Narinda Nath Banerji, defendant 
No. 6, purporting to be signed for the addressee in the same way ; 
a° fourth addressed to Fakir Chandra. Banerji, defendant No. s5, 
signed by the addressee; a fifth addressed to Babu Harihar Banerji, 
defendant No. 1, signed by the addressee; a sixth addressed to 
Babu Jyotish Chandra Banerji, defendant No. 4, examined as a 
witness on behalf ofhis co-defendants, signed by himself; a seventh 
addressed to Babu Narayan Chandra Banerji, defendant No. 2, pur- 
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porting to be signed on his behalf by Jogendra Nath Dey; and an 
eighth addressed to Babu Paran Chandra Banerji, defendant No. 3, 
purporting to be signed on the addressee’s behalf by the same per- 
son, Jogendra Nath Dey. The defendant No. 4 in his cross- 
examination stated he did not know a person named Jogendra Nath 
Dey, but, strange to say, after the signatures of five of the principal 
defendants, including N@rayan Chandra Banerji, Paran Chandra 
Banerji, and Jyotish Chandra Banerji, to their written statement 
filed in the suit of the plaintiffs to recover rent instituted in July 
1905, already referred to, appears the statement, “Satisfied from the 
statement of Jogendra Nath Dey.” That was followed by something 
which is now illegible. It probably was the signature of some official 
before whom the defendants or their signatures to the written state- 
ment were identified or verified. 

Hira Lal Kar stated that he left all the notices with Babu 
Prabodh, a man 30 years of age, son of defendant No. 2, who lives 
in his father’s house. There would seem to be some error in the 
print of this witness’s evidence on this point, as the witness is’ re- 
presented as having said he gave all the notices, not one notice, to 
Babu Prabodh. The Sybordinate Judge found that this was good 
service on Narayan, the defendant No. 2. The Munsiff held there 
was no proof of the service of the notice to quit on any of the 
defendants other than those numbered 1, 4 and 5. He seemed to 
be of opinion that the registered letters must be presumed to have 
been delivered to the person who signed on behalf of the addressee 
the receipt of it, but not to the addressee himself in the first instance 
or at all, and that as there was no proof that the persons other than 
the addressees who so signed were the duly authorised agents of the 
addressees to receive these notices the proof of service’ was delective. 
Service of a notice upon or delivery to such an agent would be good 
service or delivery to the principal though in fact the notice was 
destroyed by the agent and never was seen or heard of by the prin- 
cipal [Zankam v. Nicholson (1), but itis an entire mistake to suppose 
that the addressee must sign the receipt for a registered letter him- 
self, or that he cannot do so by the hand of another person, or that 
if another person does sign it on the addressee’s behalf the presump- 
tion is that it never was delivered to the addressee himself mediately 
or immediately. For instance, if a servant in the addressee’s house 
saw a notice handed in by the postman carried to the addressee and 
handed to him that servant could certify that it was delivered to his 
master and could, if requested by the master, sign the receipt on the 

(p (1872) L. R, 5 E&I. App. 567, 
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latter’s behalf, though he was not the agent of the master authorised 
to take delivery on his, the master’s behalf. 

The latest, clearest, and most conclusive authority upon the ques- 
_ tion of the sufficiency of the service or delivery of a notice to quit by 
post is probably the case of The Gresham House Estate Company v. 
Rossa Grande Gold Mining Company (1). There the defendants, 
who were sued for rent, contended that they had, before the rent 
accrued due, terminated their tenancy by a notice to quit enclosed 
in a letter which they had put into the post correctly addressed to 
the plaintiffs, and which, if delivered in due course, would have 
been received in time to determine the tenancy, The plaintiffs call- 
ed evidence to show the letter had never been received, The 
learned Judge presiding at the trial directed the jury that a notice 
to quit enclosed in a. letter sent through the post was prima facie 
evidence that it had been received, and left to the jury the ques- 
tion whether it had, in fact, been received or not. The jury found 
it had been received. On a motion for a new trial on the ground 
of misdirection, the Court; consisting of Cockburn, C.J., Blackbur, 
Mellor, and Hannen, JJ., held that if a letter Properly directed, con- 
taining a notice to quit, is proved to have been put into the post 
Office, it is presumed that the letter reached its destination at the 
Proper time according to the regular course of business of the post 
office, and was received by the person to whom it was addressed. 
That presumption would appear to their Lordships to apply with 
still greater force to letters which the sender has taken the precau- 
tion to register, and is not rebutted but strengthened by the fact that 
a receipt for the letter is produced signed on behalf of the addressee 
by some person other than the addressee himself. 

The only one of the defendants who appeared as a witness ad- 
mitted he had received through the post office the notice addressed 
to him, None of the.other defendants appeared as witnesses to deny 
that they had received the notices properly addressed to them and 
properly posted. In their Lordships’ view the evidence of delivery 
of the notices to quit to all the Principal defendants was, under these 
circumstances, adequately and sufficiently proved, and constituted 
good service of them within’ the meaning of section 106 of “ The 
Transfer of Property Act, 1882.” They are therefore of Opinion 
that the appeal fails upon both the points raised for decision, and 
should be dismissed, and will humbly advise His Majesty accord- 
ingly. As they think that the erroneous mode in which the plain- 
tiffs shaped their claims in the years 1906, 1907, and 1908, in the 

(1) (1870) W, N, 119, 
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PG: letters and litigation already referred to, may have misled the defend- 
1918. ants and brought about this appeal, „they think the parties should be 
Hai left to abide their own costs incurred in it. 
es Rehder and Higgs :—Solicitors for the Appellants. 
Soke ates «a Watkins and Hunter ;—Solicitors for the Respondents. 
as = MAP. ALT. Me Appeal dismissed. 


Present :—Lord Shaw, Sir John Edge, Mr. Amer Ali and 
. Sir W. Phillimore. 


RATANLAL CHOONILAL PANALAL 


P. © 0. 
1918, THE MUNICIPAL COMMISSIONER FOR THE CITY 
June, 13, If, 17, OF BOMBAY AND OTHERS. 
18, 50, l 
— [On APPEAL FROM THE Hich Court OF JUDICATURE 
: at Bomsay.] 


~ Street schemes in the city of Bombay—Bombay Improvement Trust—City of 
Bombay, Improvement Act (Bombay Act IV of 1898}, SS. 31, ly $81 45 — 
Compulsory expropriation and impropriation of owners of land adjoining 
stheets— Whether such an owner need pay compulsory impropriation—Street 
es to he formed,” its meaning—City of Bombay Municipal Act (Bombay Act 
IIT of 1888), SS. 2971 300, gor.—Interest on unpaid picce of land, when 
begins to run. ; 

' ? The main object of the City of Bombay Improvement Act, 1898, by which the 
Bombay Improvement Trust was constituted, was to set up with sufficient powers 
a street-making authority, and when its function as such was expired, to leave 
the street which bad been reconstrusted or made by the Trust, thereupon handed 
back tó the Corporation. f 

S. 41 and S. 45 of the Act are correlative. They both refer to that ground and 
no other which is used as a street and for the purposes thereof. The ‘ street to 
be formed” which vests in the Trust under S. 41 is identical with the formed 
strect which revests in the Corporation under S. 45. 

When therefore the ‘ regular line of street » was altered, and the owner 
of adjacent land required to set forward his building on part of the old street : 

Held, that the strip of old street which was never formed into the new street 
had never vested in the Improvement Trust ; that it remained the property of the 
Municipal Corporation 3 and that when such owner of adjacent land was ordered 
by the Commissioner to set forward his building upon it, it became his property 
in virtue of S, 301(3) of the Municipal Act of 1888, 


‘Vou. XXIX] PRIVY COUNCIL. 


Held, also, that as the Act makes no provision for payment by such an owner, 
no price was payable by him for the projection on which he was required or 
allowed to build. 

In case'of the sale or ‘acquisition of land, in the absence of a contract to the 
contraty, interest on the onpaid piece runs from the date when the new owner 

enters into possession. - 


Consolidated appeals from two decrees of the Bombay High 
Court, confirming decrees of the same Court in its original 
jurisdiction. 

The facts of the case will sufficiently appear from their Lord- 
ships' judgment. The appellant when he applied to rebuild his 
premises had been required to set back in one place and set forward 
in another : it was admitted he was entitled to compensation for 
the set back, but as he refused to pay anything for the set forward 
the Bombay Improvement Trust withheld payment of the compen- 
sation for the set back the amount of which had been provisionally 
agreed. Appellant sued to recover this compensation. This suit 
is hereafter alluded to as “the first suit.” In “the second suit” 
the Trust sought to eject appellant from the set forward land, on 
which he had built. They claimed that the said land had vested 
in them under S. 41 of the Improvement Trust Act. 

Davar. J. decreed both suits. As to the second, - referring to the 
set forward land, he held: 

“ This piece of land by virtue of a notification under Section 4t 
of the Improvement Trust Act and by reason of the provisions thereof 
became vested in the Improvement Trust in the year 1905 and from 
that day. te this it has remained so vested in the Trust. It has never 
been handed back to the Municipality and has not been revested 
in that body. The plaintiffs are therefore the legal owners of this 
piece of land. They have never given the defendant or his mother 
any permission, leave or license to build on their land. The Muni- 
cipality were under a misapprehension when they sanctioned and 
ordered the defendant to set forward his building on this land. The 
defendant’s engineers made no enquiries into the title of this land, 
but they shared in the mistake of the Municipality. The Improve- 


ment Trust are not bound by anything that the Municipality has - 


done in this matter and their rights in the land and in the ownership 
thereof are not in the slightest degree affected by any action on the 
part of the Municipal authorities. 

The next question to consider is whether the plaintiffs are 
estopped from now re-claiming possession of this piece of land. 
Mr. Setalwad said that the plaintiffs had stood by and -allowed the 
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defendant to build without correcting his mis-impression and therefore 
they could not eject him fromthe land. It seems to me that no 
question whatever of estoppel against the plaintiffs arises in this 
suit. The Improvement Trust left the questions of set-forwards and 
set-backs to be enforced by the Municipality, as building plans went 
to the Municipal authorities and not to the Improvement Trust. The 
defendant never suggested during the whole time that his building 
was under construction, that he was not bound to pay for the set- 
forward land. He led the Municipal Commissioner to believe that 
he was going to pay for the set-forward land. The Improvement 
Trust took it for granted that the set-forward was enforced by the 
Municipality in the ordinary way and on the usual terms. There 
was therefore no reason to stop the defendant from building or to 
correct any misimpressions. The Municipal Commissioner has 
gone so far as to offer by an arrrangement with the Improvement 
Trust to give the defendant a good title to this land if he paid for it. 
Far from there being any question of estoppel against the plaintiffs, 
it seems to me that if there had been a suit to enforce payment for 
the set-forward land, it would have been a difficult position for the 
defendant to maintdin that he was estopped from denying his liability 
to pay for the same. The defendant asked to be permitted to build 
on the set-forward land, that permission was given to him anda 
formal order for set-forward was made as desired by him, He took 
possession of that land, and built his house five storeys high thereon 
and during the whole time he kept up the pretence that he was going ' 
to pay for such land. Five years afterwards, for the first time he 
disputed his liability to pay. Throughout all this time he had been 
masquerading under false. pretences. He carried on long corres- 
pondence through his solicitors which on his side is by no means 
distinguished by candour or straight-forwardness. Correspondence 
such as was carried on, on the defendant’s behalf does not help or 
advance his cause, , 

Under the circumstances of the present case, the plaintiffs have 
in my opinion acted quite properly in filing this suit and are fusti- 
fied in re-claiming possession of their land.” 

With regard to the suit brought by appellant to recover compen- 
sation for the set back land Davar, J. observed : 

“ I have pronounced decree in favour of the plaintiff Ratanlal 
in the first suit. The amount decreed in his favour will not carry 


_ interest. The moneys were always at his disposal. He could have 


taken these moneys at anytime if he had chosen to act with common 
honesty. His refusal. to pay for the set-forward land and his efforts 
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to retain possession of that land without paying for it has necessitat- 
ed the whole of this litigation. Although I give him a decree in 
the first suit, that decree will not carry interest on the amount decreed 
nor will it carry any costs. I have carefully considered the question 
of costs in the first suit. Having regard to the plaintiff's conduct 
throughout I seriously considered whether I ought not to make him 
pay the defendant’s costs of the first suit even though he obtains his 
decree. On a fuller consideration however I have come to the con- 
clusion that the proper order in the first case is to leave both parties 
to their own costs. The defendant Ratanlal in the second case 
will pay the plaintiff’s costs of that suit. Such costs to include all 
costs occasioned by third party notice. The defendants must also 
pay the costs of the defendant in the first suit (the Municipal 
Commissioner) occasioned by third party notice in the second suit.” 

Davar, J.s decision was upheld on appeal by the appellate 
Court of the Bombay High Court. Hence this appeal. 

P. O. Lawrence, K. C., and Æ. B. Raikes for the Appellant: Sub- 
mitted that there was'`no power to make appellant pay for the set 
forward land. That land was compulsorily vested in him and it 
would be strange that he should have to pay for it. The provisions 
as to compensation are to be found in the Bombay Municipal Act, 
Bombay Act III of 1888 sections 289 (2) and (3) 297, 298 (1) and 
(3), 300 and gor (a) and (3). If the Corporation requires us to set 
forward, it has to pay compensation for any damage thereby caused 
to us, but there is no provision for payment by the owner for land 
which he is compelled to occupy. ? 

We say the land was ours already: we were entitled usgue ad 
“medium Jilium at any tate, and directly public rights ended the land 
vested in us absolutely. The notice which the Municipality gave 
us, intimating under section 346 of the Bombay Municipal Act 
their disapproval of our plans for rebuilding, and giving us permis- 
sion to rebuild only if we set forward, operated under section 301 (3) 
to convey the land to us: or rather the surface right which is all 
the Corporation ever had. 

Whether or not the land.is ours, the Trust cannot maintain this suit. 
They have no title themselves: at all events no title which will 
support an action for ejectment. They claim to have got the land 
under section 41 of Bombay Act 1V of 1898. They say it did not 
revest in the Corporation under section 45 (2) because on account 
of their own alteration of the line of the street, the whole width of 

Lobar Chawl was not taken and the set forward land was not in- 
cluded in the new street. We may say that they had right under 
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P.G section 41 to acquire public land unless they were going to make it 
1918) into a street: but in any case they were only bare trustees. 

Rutealal - (Sir W. Phillimore : If they take too much land does not the 
5, 
Municipal surplus revest with the others ?) 
Gomm a of The superficial interest anyhow revested. 
[e] + 
— The trust was merely a street-making authority, the land only 


vested in them in tbat capacity. Before we began to build they 
allowed the scheme and their interest in the surface, which was all 

X they ever had, ceased. A vesting clause must be construed accord- 
ing to the purpose for which the vesting is to take place, and oper- 
ates during the time for which the land is required for that purpose 
and no longer: Rolls v. Vestry of St. George (1), judgment of James 
L. J. at p 797; City of London v. Central London Raikway (a). 


Even if the Trust had a title, they cannot eject us: for we were 
authorised to rebuild by the Municipal Commissioner. The two 
_ bodies the Trust and the Corporation worked band in glove: they 
! combined to make us build under penalties. The Trust had no 
power to make us build up to the new line, The machinery is 
supplied by the Municipal Commissioner. We were authorised to 
build by him and whether he authorised us on his own behalf or as 
agent of the Trust is immaterial. It may be. that an irregular 
procedure was adopted in giving us the order to rebuild : but 
neither the Trust nor the Corporation can be heard to say that they 
are estopped. It is not true that the Corporation assented to the 
building under‘a mistake as to the ownership of the land: but even 
if they did it is immaterial. i 
The land on wbich we set forward was our own land subject only 
to a vesting of the surface for street purposes in the Corporation ; 
it cannot therefore be inferred that there was a right in the Corpora- 
tion or in the Trust to claim payment. Ifitbe looked upon as a 
case of one requiring their permission to build on this land, they 
could have made the payment a condition of such permission 
under section 301 (3) : this was never done. It would be strange 
law if there were compulsory vesting plus an obligation to pay. 
ln the first suit we want interest, which we have been refused 
merely because we declined to pay what was not due for something 
else. We were entitled to interest as part of the compensation. It 
is not competent to respondent to object that only the Small Cause 
„Court could deal with the question of compensation. They did not 
appeal and the suit is now ves judicata. s 


(1) (1880) 14 Ch. D. 785. (2) (1913) A: C. 364 (379). 
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Hon. F. Russell, K. C., and Sheldon for Respondents: This is 


the first time it has been suggested that the Corporation was aware, 
when they authorised the building on the set forward land, that such 
land was vested in the Trust. It is also the first time it has been 
suggested that the strip of set forward land belonged to appellant. 

As to the first suit we donot take any point as to jurisdiction, but 
we contend they are not entitled to interest. Interest can only be 
recovered in one of three ways (1) by the law merchant, (2) by Statute, 
(3) as damages. Section 301 of Bombay Act III of 1868 gives no 
right to damages. 

All they are entitled to iscompensation for the value of the land: 
the statute does not say “and damages for delay in paying.” Subsec- 
tion (4) of section 301 gives ‘the owner power to go to the Small Cause 
Court to get the compensation assessed. When the transaction is in 
the nature of a sale and purchase, arbitrators may have power to 
award interest, but if there has been a long delay between the date 
when the money was payable and the proceedings, interest will not 
be awarded unless that delay is due to the fault of the persons 
sought to be charged: Caledonian Railway v. Carmichael (1). 

There was no sum ascertained until. the judgment of the trial 
Judge, no debt : till the sum was awarded or an offer assented to. It 
was their own fault they did not get their money before. 

(P. O. Lawrence: The House of Lords has settled that interest is 
only payable from the date when possession is taken vide also sec- 
tion 34 of the Civil Procedure Code, 1908.) 

As to the second suit, there was no compulsory impropriation. 
Section 300 of Act III of 1888 gives no power to any one to make 
people build. It only applies when the initial request comes from 
the owner. The Municipal Commissioners cannot force a man to 
carry his building up to the “regular line of the street” unless he is 
rebuilding. Appellant was permitted, not required, to build upon 
the set-forward land. In substance what was done was done at his 
request and for his benefit. If he had said “ I want to build upon 
the street and I want to pay for it” the Corporation could have 
imposed a payment as a condition to their consent. We say the 
purchase money is a term or: condition of the conveyance under 
section 3or (3). 

As to title, the strip of land became vested in the Improvement 
Trust under section 41 of Act IV of 1905 as part of their property, 
being land which under section 31 they thought was required for 
the scheme. Under section 45 (3) the land constituting Princess 

(1) (1870) 2 Se, App. 56. 
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Street revested in the Corporation, leaving this strip vested in the 
Trust, which is a permanent body with power to hold lands. No- 
thing has ever taken away this strip from the Trust. 

There is no clashings of jurisdictions. The duty of the Muni- 
cipility is to maintain the street. The whole thing is worked out in 
section 63, where powers to hold land are given not to the Corpora- 
tion, but to the Board—vVide A in section 64. 

(Mr. Ameer Ali : It is suggested that the Trust only holds land 
for a specific purpose. The statute says “ for the purposes of this 
Act,”). 

Those purposes are numerous. The strip vested in the Trust 
under the Act, and thè Act does not say it vested only for a parti- 
cular purpose. 

(Lord Shaw : But section 41 is limited. This strip has never 
been included in a street.) 

When the notification was issued this strip was part of a street 
“to be found.” The words “the part required” do not mean de 

Facto required, when the street is found the Corporation gets the 
found street and nothing else: the rest remains vested in the Trust. 

Section 31 provides the scheme. ‘Included’ in section 4I means 
included in the scheme —included in the site of a street to be found at 
the date of the notice. Everything turns on the Jona fide inclusion 
of the site in the original scheme. Section 41 deals with a street to 
be found: section 45 witha street actually found: they are not 
correlative. 

There is no general rule that a vesting clause vests property only 
sub modo: it is a question of the construction of the particular Act. 
In Rolls v. St. Georges Vestry (1) the words construed were “ streets 
being high-ways.” Here the Act vests the land in the Corporation 
absolutely, section 289 may leave the matter doubtful, but sec- 
tion 290 is clear. 

(P. 0. Lawrence : referred to Bombay Corporation v. G. I. P. 
Railway (2).) 

That case was decided on totally different grounds. What Lord 
Haldane said on the point as to vesting is ambiguous and anyhow 
was only obiter dictum. 

Sheldon followed : The City of Bombay Improvement Board was 
constituted in 1898 for purposes set out in the preamble of Act IV 
of 1898. They are accountable as a public body for this strip of 
land : if they let it go to the Municipal Corporation they would be 
surcharged by the Auditor General. 


(1) (7880) 14 Ch. D. 785. (2) (1916) L. R. 43 I, A. 319. 


VoL, XXIX.] PRIVY COUNCIL, 


P. O. Lawrence replied. 
The judgment of their Lordships was delivered by 


Lord shaw :—These are consolidated appeals from two decrees 
of the High Court of Judicature at Bonbay dated the 16th Aoril, 
19 '6, confirming decrees which are dated the t5th October, r914, in 
two suits which were instituted in its original jurisdiction. 


The object of the suit by the respondents, the Trustees for the 
Improvement of the City of Bombay, against the appellant, is for a 
declaration of the plaintiffs’ property in a certain piece of land, and 
for the ejectment therefrom of the defendant, the present appellant, 
and for delivery forthwith by him of possession thereof. The land 
has been built over. The issue raised is serious, affecting as it may 
do many other frontage sites in Bombay. . 


The position of the block of property (of which the piece just 
mentioned forms a part) is as follows. It isa corner site having one 
frontage to the east—Kalbadevi Road, the other frontage to the 
north—to Princess Street, in the City of Bombay. Princess 
Street is made on the site of what was formerly Lohar Chawl Street. 
The piece of-land from which the appellant is sought to be ejected 
faces Princess Street. The primary question for the consideration of 
the Board is,—who owns that piece of land ? 

The plaintiff, Ratanlal Choonilal Panalal, is the proprietor of the 
corner block of ground. In the year 1906 his mother and natural 
guardian, he being then an infant of 9 years of age, wished to deve- 
lop the property by erecting certain new buildings thereon. Steps 
were accordingly taken to give the notices required in the circums- 
tances to the Corporation. No question arises as to the regularity of 
these proceedings. Building lines had been drawn up for the streets 
of Bombay by the municipal authorities under stautory powers, and 
in the course of disposing of the application to put down the new 
buildings on the corner block in question, orders or requirements 
were issued that these lines should be conformed to, 

With regard to the east frontage, namely, that to Kalbadevi Road, 
the order required that the line of new buildings to be erected should 
be set back. This was done. This involved the sacrifice to the 
owner of 28'41 square yards of site. It is admitted by the respon- 
dents that the Corporation must pay for this ground under the 
Bombay Act No, III of 1888. 

With regard to the frontage to Princess Street formerly Lohar 
Chawl Street, it was required of the plaintiff not that he should set 
back his building line, but that that line should be carried forward, 
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This also was done and the buildings were erected, according, in all 
respects, to the requirements made and to plans'which were submitted 
to and sanctioned by both the” authorities, namely, the Corporation 
and: the Improvement Trust. Datails ‘of these points need not be 
given : the real facts are admitted. ; 

The attitude of the Corporation appears to be that the one of 
these transactions is a legitimate set-off in law against the other. In 
this they are supported by the Bombay Improvement Trust, which 
puts forward the claim that it, under its Act of constitution, is the 
owner of that projecting piece of ground facing Princess Street, which 
had to be so to speak absorbed into the block so as to comply with 
the throwing forward of the building line. This would seem to be 
an answer to the plea of set-off, as the debt due by the Corporation 
could not be compensated in respéct of a claim by the Improvement 
Trust, But these two authorities are han 1 and glove, and this not im- 
properly. It is in the public interest that they should work together, 
if this can be done in conformity with the various statutes. The mode 
of co-operation adopted in the present case was somewhat unusual. 
The Corporation, claiming as owner, made a demand to be paid a 
price for the site fronting Princess Street over which the appellant 
had been forced to throw his building forward so as to conform with 
the required building line. At first there was an inclination to consi- 
der that demand ; but differences, delays, and further enquiry ensued, 
and finally the plaintiff refused this demand. Thereupon the Trust 
instituted their suit, craving infer alfa ejectment of the plaintiff." This, 
if decreed, would of course mean the total destruction of a large 
and important section of the plaintiffs buildings, all erected accor- 
ding to plan and by the sanction and with the knowledge of the Cor- 
poration and Trust as stated. i 

This situation involves an investigation as to the important and 
fundamental question already stated, namely, who owns this piece 
of ground? Unless the Improvement Trust can establish its owner- 
ship of the site of the projection in question, namely, that facing 
Princess Street, it cannot of course have any title to eject the plaintiff 
therefrom. i 

By the City of Bombay Improvement Act, No. 4, 1908, the res- 
pondents as a Board of trustees were constituted. Among its powers 
are those of making street schemes, and by section x it is provided 
that the street scheme “ shall within the limits of the area comprised 
in the scheme provided for (a) the acquisition of any land which 
will in the opinion of the Board be necessary for or affected by the 


` execution of the scheme ; (4) relaying out all or any land including 
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the construction of buildings and the formation and alteration of 
streets.” 

. It is admitted that Lohar Chawl Street was in 1905 vested in the 
Corporation. The Trust state in their plaint that on the 17th January, 
1905, they intimated to the Corporation that that street so vested in 
it was required by the Plaintiff to form part of Princess Stréet, a 
street which was then about to be formed by the Trust under a 
scheme to be carried out by it as provided for by tha City of Bombay 
Improvement Act. The meaning of this is that, to begin with, the 
Trust took over Lohar Chawl Street just as it’ found it. 

This was two years before the appellant began to build. In 
point of fact, he began in February 1907 ; and he began upon lines 
prescribed by the Corporation, and known and approved by the 
Trust as so prescribed. His bui Iding line did de facto project over 
the old line of Lohar Chawl Street and, come forward to a new line 
arranged by the authorities as that upon which Princess Street 
was to run.” 

How had this change from the old frontage of Lobar Chawl 
. Street to a new frontage for Princess Street occurred ? It had occur- 
- red for the simplest of all reasons, namely, that between 1905 and 

1g07 the Trust in working out its scheme of reconstruction, dis- 
covered that it would be more advantageous to run the line of 
Princess Street so as to carry it forward at certain portions, of which 
the bit of site in question is one, and to carry it back at other por- 
tions. The Trust accordingly communicated that new Princess 
Street line to the Corporation, sending a plan showing exactly the 
new and forward regular building line. To that line the Corpora- 
tion officers duly worked, and to that line the appellant was ordered, 
most properly, ta conform. And, most properly, he did so. In obe- 
dience to this requirement the buildings were erected, and they con- 
formed exactly with the forward frontage demanded. As Mr. Delves 
the Trust’s Deputy Land Manager, testifies— 

“The Trust officers knew that the defendant’s building was being 


constructed on this set-forward land. .... The Trust took no ob- 
jection to the construction of the defendants building while the 
building work was going on... ., The Trust never claimed nor 


thought of claiming the set-forward land back from the defendant 
till the municipality asked us to do so.” f 

It was in these circumstances that the suit for ejectment of the 
plaintiff was brought by the Trust, upon the averment that in 1907 
his mother “unlawfully entered into and took possession thereof.” 
This is how the matter stands in fact. How it stands in law depends 
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upon the claim which the Trust puts forward and asks to be judicially 
declared, that the piece of land “is the property of and vested in 
it.’ This claim in law will now be examined. i 

As stated, the history of the buildings hes been that they have 
been erected to conform to requirement, upon the new and forward 
Princess Street line and not upon the old Lohar Chawl Street line. 
„The question is, what is the fate of the property between these two 
' lines? The Trust maintains that when it gave its original intimation 
to acquire up to the Lohar Chawl Street line the effect of ‘that was 
to vest in the Trust all’'the ground so embraced, that is to say, not 
only the ground on which Princess Street was in fact formed, but 
also the strips on which it was not formed. The municipality for 
the ‘purposes of this litigation appears to acquiesce in this view, and 
the learned Judges in the Courts below agree. In the opinion of 
the Board this is a mistake. 

The effect of the mistake ‘would be to produce in the City of 
Bombay an extraordinary situation. Many properties fronting ordi- 
rary streets belonging to the Corporation would find thémselves 
frontaging property belonging to the Trust by virtue, it is contended, 
of the mere intimation that the Trust required the old street for 
making the new. But when the new street came to be constructed 
it would be within the power of the Trust to throw the new and 
actual building line forward with the result that ' not only would it: 
become the owner of the street as ultimately formed, but it would 
also become de farto the owner of all the strips between the line of 
the old street and the line of the new. All the frontagers so situated 
in Bombay would consequently and de jure be put into the position 
of owning hinterland instead of frontage land and be subject to the 
disadvantages for commercial and other purposes of all that this 
implies, It was contended by the learned counsel for the respon- 
dents that legally and logically the Trust being the owner of these 
strips it could do with them what it liked with the assent of the 
Corporation, that is to say, it could let them or build upon them as 
its own property, thus " blinding” all the old frontager’s sites. and 
buildings. 

It is accordingly necessary to see what actually is the true extent 
of the powers of the Trust on this topic. These are contained in 
the City of Bombay Municipal Act No, IIl of 1888, which gave 
certain powers to the Corporation, which powers were by section 42 
of Act 1V of 1898 declared to “apply to streets or parts thereof 
which may become vested in the Board under this Act during such 
period as the same shall respectively remain so vested and for the 
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purpdses of this Act.” The language of this section reflects pretty 
clearly the main object ‘of the statute, which was to set up with 
sufficient powers a street-making authority, and, when its function as 
such was expired, to have the street which had been reconstructed or 
made by the Trust thereupon handed back to the Corporation. 

By section 41 it was provided as follows :— 

“Whenever ander any improvement or street scheme the whole 
or any part of an existing public street or other land vested in the 
Corporation is included in the site of any part of a street to be form- 
ed, altered, widened, diverted, raised, rearranged, or reconstructed by 
the Board, the Board shall give no'ice to the Commissioner that’ the 
whole, or a part as the case may be, of such existing street or other 
land (hereinafter called the ‘ part required’) is required by them as 
part of a street to be dealt with as aforesaid, and the part required 
shall thereupon, subject to the provisions of sub-section (2) of section 
45, be vested in the Board ; provided that nothing in this section 

‘contained shall be deemed to affect the rights or powers of any muni- 
cipal authority under Chapters IX and X respectively of the Munici- 
pal Act in or over any municipal drain or water-work.” 

By section 45 (2) it was provided that “the Commissioner shall 
on being satisfied that any street formed by the Board has been duly 
levelled, paved,” &c., and drained and lighted, and, in short, thorou- 
ghly completed and the work of the Trust as a strect-n-aking author- 
ity finished, then “such street shall thereupon vest or revest, as the 
case may be, in the Corporation, and the Corporation shall thence- 
forward maintain, keep in repair, light, and cleanse such street.” 

Not a word is said in these sections to indicate either (1) that the 
“building line of the street must, once indicated, remain by reason of 
that original indication, and not be open to change or putting for- 
ward should experience suggest this to be for the best; nor (2) is 
anything said to indicate that the street taken over “ to be formed ” 
is anything different in dimensions from the street to be handed back 
when formed. 

Upon the first point the Bombay Act No. III, and no doubt the 
practice of the municipality thereunder confute it. The section refer- 
red to is as follows :— 

“ 297.—(1.) The Commissioner may— 

(a) Prescribe a line on each side of any public street ; 

{2) From time to time, but subject in each case to his receiving 

the authority of the Corporation in that behalf, prescribe a 
fresh line in eubstitution for any line so pete or for 
any part thereof. 
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“ (2) The line for the time being prescribed shall be called ‘the 
regular line of the street.” 
It cannot be suggested that the Trust were, as compared with the 
municipality prohibited from “prescribing a fresh line’.” 
As to the second point, their Lordships are clearly of opinion 
- that these two sections, the one as to taking over a street “ to be for- 
med,” and the other as to handing the formed street back are correl- 
ative to each other. The section does not mean merely “ intended 
to be formed” when a notice is made, but it refers to that ground 
and no other which is used as a street and for the purposes thereof, 
and that no transfer from the municipality is effected to the Trust of 
anything else. If, therefore, a line originally indicated is changed, 
the line of the street to be formed is changed and ,the whole trans- 
action is modified in this sensible and practical manner. It is only 
in this way that the word “ revest ” in the Corporation becomes in- 
telligible. What is to revest in the municipality is just that which 
when formed as a street had been the subject of that interim divesti- 
ture to the Trust as the street forming authority. And the whole 
theory of the Trust’s case namely, that in virtue of a notice taking 
over from the municipality a certain street of Bombay to be formed 
as a new street by the Trust, thereby vested the whole of the old 


. street in it, although a strip of the old street never was formed as a 


new street, falls to the ground. 

- The Trust’s action was—in conjunction with that of the officers of 
the municipality—much more reasonable, namely, that when the line 
of the new street was made the frontager was required to put forward 
his building to conform to it. And this, in the opinion of the Board, 
was not only reasonable in practice but was correct in law and in 
accordance with a sound construction of the statutes. 

What then happened to the strip of old street which was never 
“ formed ” into the new street? The answer is that nothing happen- 
ed to it. It remained under the jurisdiction, and in all respects as 
before the property of the municipality. To it as such accordingly 
when the frontager was required to put forward his buildings over it 
the third subsection of section 301 of the Municipal Act of 1888 ex- 
pressly applies. It is as follows :-— 

“(3.) If the additional land which will be included in the 
premises of any person required or permitted under the last preced- 
ing section to set forward a building belongs to the Corporation, 
the order or permission of the Commissioner to set forward the 

building shall be a sufficient conveyance to the said owner of the 
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said land ; and the terms and conditions of the conveyance shall be 
set forth in the said order or permission.” 

The result is plain: the projection, that is to say, the site 
between the old street line and the new, ¢x adverso, of the appel- 
lant’s property, became his in ownership. It is his now. The 
title of the trust to it fails, and with it fails the suit, whether for 
declaration or ejectment. 

There remains to be dealt with the suit by the seed for the 
price of the ground taken from him as the result of the compul- 
sory throwing back of his line of building facing Kalbadevi Road 
and the absorption into that road by the municipality of a portion 
of appellant’s ground. Payment for this has been decreed and 
the decree in this respect will stand. 

But two further questions arise in regard to that suit, viz. as to 
costs and as to interest on the price. 

Costs were refused on account of the view entertained in the 
Courts below as to the conduct of the appellant in refusing to set 
off against that price a price for the Princess Street projection. The 
question of whether a price is exigible for that projection does not 
arise directly as matter of suit; but it is necessary to express an 
opinion upon it because a determination upon it will govern the 
questions both of costs and of interest. 

In the opinion of the Board while the Act makes provision for 
the compulsory expropriation of an owner, it makes no provision 
whatever for a payment by the owner in respect of what may be 
termed compulsory impropriation. Some reasons occur for the view 
that it might have been so, and some occur for an Opposite view. 
These were for the legislature, What the legislature has done, and 
all that jt has done upon that subject, is contained in section 310 (2) 
of the Municipal Act. It is as follows :— 

“ (a) If, in consequence of any order to set forward a building 
made by the Commissioner, . . . the owner of such building sustains 
any loss or damage, compensation shall be paid to Bia by the Com- 
missiqner for such loss or damage.” 

Such loss or damage may be easily figured: the compulsory pro- 
jection may inyolve most serious cost ; the whole foundations of the 
old building may be rendered useless, and the cost of new may be 
heavy ; alterations of plans, levels, elevations, and the like might all 
be involved in particular cases, and, in short, the legislature has 
recognised, not a price to be paid by the owner for compulsory im- 
propriation, but damages to the owner if such can be qualified in 
consequence thereof, Their Lordships in these circumstances canno: 
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look upon the suggested right in the Trust or the municipality to 
receive a compulsory price for the Princess Street proprietors to be 
justified’ by the statute. Accordingly, the alleged right or duty of 
set-off fails. l 

In these circumstances the plaintiff and his advisers were, of 
course, entirely warranted in refusing to concede the set-off claimed. 
It was not, in the opinion of the Board, justified by law. This 
renders it unnecessary to deal in detail with certain derogatory 
observations, more particularly by Davar, J, culminating in his 
assertion that the appellants conduct “has been conspicuous and 
‘transparently dishonest.” When it is remembered that in all the 
most important of these transactions the appellant was an infant of 
9 years of age, the suggestion of such precocity in wickedness in 
Bombay seems sufficiently answered. But it may suffice to say that, 
hard to bear as these accusations must have been, they do not appear 
to their Lordships to have been in any respect warranted by thefacts 
or by the law of either case. In the opinion of the Board the posi-* 
tion taken up by the appellant in these suits has been completely 
justified, and was throughout in accordance with law. . Costs will 
accordingly follow the event. 

On the point of interest, on the price payable by the municipality, 
two matters were agreed at the bar. In the first place, the rate of 
interest, should it bé allowed, was arranged at 6 ‘per cent. In the 
second place, it was agreed that the municipality has been in pos- 
session of the ground since the goth June, 1909. ; 

The Board is of opinion that the right to'interest depends upon 
the following broad and clear consideration. Unless there be some- 
thing in the contract of parties which necessarily imports the oppo- 
site, the date when one party enters into possession of the property 
of another is the proper date from which interest on the unpaid 
price should run, On the one hand, the new owner has ‘possession, 
use, and fruits; on the other, the former owner, parting with these, 
has interest on the price. This is sound in principle, and authority 
fully warrants it. See especially Sir W. Grant’s judgment in Mudyer 
v. Cocker (1) and also see Greenock Harbour Trustees v. G. & S. W. 
Railway (2) in which the judgment of Lord Cowan in Re Stirling 
& Dunfermline Railway Company (3) is adopied. Also Birch v. 
Joy (4) in the judgment of Lord St. Leonards at p. 590 

Their Lordships will humbly advise His Majesty that the appeals 
be allowed, and that in the first suit the decrees appealed from be 

(1) (1805) 12 Vesey Jn. 25. (2) (1909) Sess. Cases. 50. 
(3) (1859) 19 Dunlop 598. (4) (1852) 3 H. L, 565. 
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varied, and that a decree pass in favour of the appellant for the sum 
of 5,682 rupees brought out in the judgment of date the 15th Octo- 
ber, 1914, with interest thereon at the rate of 6 percent. per annum 


from the 3oth June, 1909, until payment ; and that further in the 


second suit the judgment and decree be recalled, and -that that suit 
stand dismissed; the appellant to have his costs in both suits, here 
and in the Courts below. 


, T. L` Wilson & Co.:—Solicitors for the Appellant. 
Cameron Kemm & Co :-—Solicitors for the Respondent. 
Appeals allowed, 


Present: Lord Atkinson, Sir John Edge and Sir Walter 
Phillimore, Bart, 


ADUSUMILLI SURYANARAYAN A AND OTHERS 
D. . 
ACHUTA POTHANNA AND OTHERS. 


[On APPEAL FROM THE Higa CouRT oF JUDICATURE 
AT MapRas.] 


Land Law of Vadras -Inam grant of an agraharam village by Indian Ruler— 

Kudivaram and meloaram—/urtsdiction of civil Courts—Ownerships of the 

' soil of land in India—Whether in the ruler or tn the cxltivator— Estate— 
Madras Estates Land Act, (Madras Act x of 1908) Section 3, Sub-sec. 2 (d). 


The ownership of the soil of land in India has always been in the Sovereign 
or ruler for the time being. The fact that the rulers. generally collected their 
land revenue by taking a share of the produce is not evidence that the soil was 
not vested in and could not be granted by them, but rather supports the con- 
trary assumption. 

The presumption in the case of a grant by a native ruler is that not merely 
.the land revenue but the sey itself, subject to rights if any then existing in 
occupants, was granted, 

The owners of an inam village known as a sawa agraharam held under a 
gift made to their predecessor by a Reddi King in 197% 
forthcoming, but it was proved that these and similar inamdars had always 
regarded themselves and been regarded as full owners and had treated the actual 
cultivators as tenants-at-will, These latter now claimed t> have permanent 
rights of occupancy, ‘and in suit for ejectment brought: by their landlords pleaded 
that the agrabaram was an ‘‘Estate” under section 3 (ad,) of the Indian 
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Estates Land Act (Madras Act r of 1908) and that the jurisdiction of the civil 
Courts was thereby ousted. - 


Held, by the Privy Council, (reversing the High Court) that in the case ofa 
lost inam grant there is no presumption that the grant was of the revenue only, 
subj.ct to any rights of occupancy, that the agraharam was not an “Estate” 
within the meaning of the said section ; and that the civil Courts had jurisdiction 
to entertain the suits. Suryanarayana V. Potkanna (1) reversed. 


Consolidated appeals from three decrees of the Madras High i 


Court affirming in second appeal decrees of the District Judge of 
Kistna, who had reversed the decrees of the additional District 
Munsif of Masulipatam. 

The facts are sufficiently stated in their Lordships’ judgment. 
The plaintiffs sued in ejectment, alleging that the lands in suit were 
their sawa agraharam inam lands, which they had let to defend- 
ants for divers terms of years and that the leases had expired. 
Defendants pleaded inser alia that the lands constituted an “Estate” 
within the meaning of section 3 ` sub-section 2 (d) of the Madras 
Estates Land Act, 1908, that only the ‘‘Melvaram” or land revenue 
had been granted to plaintiffs’ predecessors, that plaintiffs did not 
own the kudivaram (or occupancy right) and that the suits were 
not cognisable by the civil Courts. The Munsif held that the 
burden of proving that the original grantees did not own both 
melvaram and ‘kudivaram lands, was upon defendants and that they 
had failed to discharge it : he decreed the suits. The~District Judge 
took the opposite view. He observed: 

“Tt has been laid down in a series of judgments, notably in 
Venkathnarasimha Naidu v. Dandamudi (2), and in 5th report of the 
Circuit Committee, that the ancient Indian Rulers claimed no 
ownership in the soil but only a share in the produce. It has to be 
presumed in the absence of the grant that the grant was the royal 
share of the revenue: Rajya v. Balkrishna (2), and the onus of 
proving otherwise is on the plaintiff. 

This agraharam was granted to Brahmins—there is a presumption 
therefore that it was a cultivated village at the time of the grant 
and this presumption is strengthened when we find that when we 
first get any actual knowledge of them they were residing in another 
taluq, far away from the village and that it was only in 1846 that 
one of them became a resident in the village owing to the difficulty 
in collecting rent. 

The plaintiff distinguishes his case from the one given in Addxi/a 


. (1) (1913) I. L, R. 38 Mad, 608, (2) (1897) I. L. R. 20 Mad 299. 
. (3) (1905),1. L. R, 27 Bom. 415. l 
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V. Cheekkootti (t), in that there was nothing to show the tenants were 

let in by the plaintiff, but in his case, he contends that the defendants 

can.be proved to have been let in under registered documents and 

the defendants did not claim through the previous cultivators by 
` purchase or otherwise. ~ 


Plaintiff further contends that in an agraharam, the fact that there 
may once have been occupancy right does not make it impossible to 
get free of it, and he relies on section 8, exception, of the Act and 
claims that the agraharamdars can in various ways acquire the 
kudivaram and so get his estate outside the provisions of the Act. 


One thing at once strikes one against this argument and that is, 
that he cannot gradually acquire the kudivaram in a number of 
fields of the village and then claim it for the whole village but he 
must acquire it for the whole village. The onus of proving that he 
had acquired the kudivaram of the whole village by purchase, 
‘Surrender or any of the methods he proposes, will rest on him and 
unless he fulfils it completely he cannot in this way claim to get 
outside the Act by the exception to section 8. 

Plaintiffs’ other line of argument is that if we find a certain state 
of affairs existing for a long period of years, say 20 years in this case, 
‘then we can assume that this was the state of affairs before it. 

Also that we must assume that the present established state of 
affairs must be traced 10 a legal origin: Rajrup v, Abul (2); Achul 
v. Rajun (3); Secretary of State v. Haibatrao (4), where there has 
been a well-established user extending over a long series of years. 
Kandukuri v, Secretary of Stute(5), is referred to for the same proposi- 

«tion and thatlong enjoyment creates presumption of an agreement. 
Secretary of State v. Kota (6), holds that 30 years’ enjoyment was to 
‘be presumed unless there was something to the contrary. 

Plaintiff argues therefore that if he can prove that the agraharam- 
dar has for 20 or more years been enjoying the land and not the 
land revenue, then the Court should find a legal origin.” 

After reviewing the evidence at length, he continued. 

°“ Taking therefore the evidence adduced by the plaintiff and the 
evidence adduced by the defendant, the one argues that the presump- 
tion that must be drawn is that there was a grant of the land and the 

` other, that the grant was only of the melvaram. 

1 bave set out the ros and cons for each set of arguments and the 

(1) (1910) I; L, R. 34 Mad. 245; 20 M. L, J. 368. 

(2) (1880) I. L. R. 6 Calc. 394 (404). 

(3) (1881) L L. R, 6 Calc, 812, (4) (1903) I, L. R, 28 Bom. 284. 
{5} (1910) 1 M. W, N. 595. (6) (1895) I, L. R. 19 Mad 165, 
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only conclusion that can be arrived at is that no safe presumption 
can be drawn from this evidence as to what the original grant was 
and this I think is what we might expect when we consider, the 
history of the relations of landlord and tenant in the Circars. 

The lower Court has very truly said that the holders of inams, 
agrabarams, zemindaries, etc., exercised absolute powers over the 
lands of villages and the cultivators never disputed their title and 
that it cannot be said that the inamdars and zemindars recognised 
any rights of the cultivators and always thought that they possessed 
both kudivaram and malvaram rights in the land and treated their 
cultivators as tenants at will or from year to year. l 

Such being the general belief amongst them on which they acted, 
it is hardly strange to find that they were constantly setting up claims 
to both varams and the tenants, ignorant of their rights or unable 
to fight, acquiesced. : ; 

As I am unable to deduce from the evidence that the legal origin 
was the grant of both varams, we have to fall back on the, legal pre- 
sumption that the melvaram only was granted. The very learned 
judgment in Vaman Janardanv. Col. of Thana (1) gives full reasons 
for this presumption to which I would refer. This brings the agra- 
haram therefore within section 3 (2) (d) of the Estates Land Act 
and as such, suits for ejectment can only be filed in a revenue Court, 
and these suits therefore, which have been filed in a civil Court, 
must fail.” 

Plaintiffs appealed, but the learned Judges of the High Court 
affirmed the District Judge. The proceedings in the High Court are 
reported : See Surya Narayan v. Pothanna (2). 

Plaintiffs preferred this further appeal in the Privy Council. 

De. Gruyther, K. C., and Kenworthy Brown for the Appellants: 
The defendants were tenants of the plaintiffs under leases proved to 
have been executed by them for varying terms of years. The defen- 
dants admitted in the leases that they had no occupancy (zerayat) 
right to the land and agreed to give up possession on the expiry of 
the term. The term has expired in all cases, The High Cour? was 
in error in holding that the Madras Estates Land Act applied and 
that the suits were therefore cognisable by the revenue Courts alone. 
The lands were not an “Estate” within section 3 (2). The village 
was granted in inam by a Recdi King in or about 1373. There was 
no evidence tq show that there were any cultivated Jands in exis- 
tence at the time. 


(1) (1569) 6 Bom. H. C. R, 191. 
(2) (1913) I. L. R. 33 Mad, 608. » 
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The burden of proving that this was a grant merely of the revenue 
was on the defendant. The evidence on the record establishes that 
the grant was of all ownership in the soil. The grant was confirmed 
by the British Government and Regulation 31 of 1802 shows that it 
was a grant of the soil. The lands were entered in the Register pre- 
pared under section 16%of that Regulation. The defendants pleaded 
that they had been in possession of the lands from time immemorial 
but both Courts have found to the contrary. The evidence shows 
that different tenants had occupied the lands from time to time. 
There is no reason under these circumstances for holding that new 
tenants under lessees have any occupancy rights. The High Court 
was wrong in holding that there was a presumption in the case of an 
inamdar that he was the grantee of the revenue only in the absence 
to the contrary. There is no such general presumption in Ravji 
Mandlik w. Dadaji (1). It held that the inamdar was the grantee 
of the soil. The view of the High Court is not supported by the 
authorities on which they relied. Reference was made to the 
following: Rajya v. Balkrishna Gangadhar (2); Vaman Janardan 
Joshi v. Col. of Thana (3); Bhadrayya v. Bapayya (4) ; Cheekati 
Zamindar v, Ranasooru Dhora (5); Narasimhulu v. Narasim- 
hulu (6). 

Moreover since the decision under the appeal otber learned 
Judges have taken the opposite view. The true view is that the 


onus is on the defendants to show that the Madras Lands Act ` 


applies and that the civil Courts have no jurisdiction: Srinath 
Kadambi Jagannatha Charyulu Ayyavarlu-.v. Pidikiti Kutum- 
barayudu (7); Ponnusamy Padayachi v. Karuppudayan, (8). _ 


Dube for Respondents: The grant was made by the Reddi 
king who was himself a cultivator: Kistna District Manual pp. 9, 
10 and 342. Under the Hindu jurisprudence the right of the king was 
to take the royal share of the produce only and he had no owner- 
ship in the soil: Mitra’s Tagore Law Lectures 1895 pp. 6, 22, 24. 
Baden Powell’s Village Community in India Ch. 5, sections 2, 3. 
The Mahomedan kings asserted their right to ownership in the 
soil but in practice they rarely interfered with the land revenue 
arrangements. The British Government is the owner of the soil 
but it recognised and confirmed the grants such as they were of the 


(x) (1875) L L. R. 1 Bom. 523. (2) (1905) I. L, R, 29 Bom, 415. 
(3) (1869) 6 Bom, H. C. R. 191, (4) (1931) ar M. L. J. 803. 
(5) (1899) I. L. R. 23 Mad, 318. (6) (1906) 16 M. L. J. 333. 


` (7) (1914) I. L. R. 39 Mad, 21, : (8) (1914) I, L, R, 38 Mad. 843. 
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preceding Governments. The Rajahs in the Northern Circars had 
no property in the land: Fifth Report Vol. II. pp. 2, 3, 6, 8, 13, 
12, 14. The British made a permanent settlement and conferred 
proprietary rights on the zemindars by Reg. 250f 1802. Provision 
was made in regard to tenants by Reg. 30 of 1802 but that Regula- 
tion safeguarded the tenants’ rights without using any definite word. 
Reg. 31 of 1802 was passed in order to deal with the titles to land 
of the inamdars. But the word “and” is a colourless word meaning 
land revenue or the soil. The Inam Commission in its report and 
the title deed issued by it, used “land” in the same sense. It was 
not until the passing of Mad. Act 8 of 1869 that the use of the 
word “land” in connection with inams was made clear. Madras Act 
8 of 1865 was passed to consolidate the law. By this Act the 
legislature .did not in terms provide for the permanency of tenants’ 
rights. There was a conflict of decisions and the rights of tenants 
were judicially affirmed by the following decisions :— Vencata Makalak- 
shmamma v. Ramajogt (1); Verkatanarasimha Naidu v, Danda- 
mudi (2); Cheehati v. Ranasooru (3). The learned Judges ruled that 
new tenants coming on zeraiti lands had exactly the same rights as 
the tenants who had held possession of them before and that the 
burden was upon the land-holder to prove his title to eject them. 
This judicial declaration of the rights of the raiyats was based on 
the theory prevailing in the presidency of Madras that the raiyat 
possessed a permanent ‘right in the cultivated land. It was the 
nature of the land and not that of the person holding it which 
determined the rights of the tenant. It was not necessary that the 
previous tenant must be the predecessor-in-title ot the new tenant. 
The legislature in enacting the Madras Estates Land Act intended 
to give its sanction to the decisions of the Judges, which were based 
on indirect methods or presumption, Now in the case of the 
tenants of zemindars the nature of the lands determines the perman- 
ency of the tenants’ right. There is no reason to hold that the 
legislature did not intend that the tenants of an inamdar should 
have the same rights. In view of the early history of revenue? 
administration in India the Courts have always made a presumption 
that an imamdar was the grantee .of revenue only and not of the 
soul. Reference was made to the following:—<Xvishnarav Ganesh 
v. Kangrav (4); Vaman Janardan Joshi v. Col. of Thana (5); 
Ravji Narayan Mandilik v. Bapuji Desai (6) ; Ramchandra Mantri 

(1) (1892) I, la R, 16 Mad, 271. (2) (1897) I. L. R, 20 Mad. 299. 


(3) (1099) L L. K, 23 Mad. 318, 
(4) (1807) 4 Bom, H C. R, A. C.J. x. 


(5) (4369) u Bom, H. C. R. 191, (6) (1875) I. L, R, 1 Bom, 533. 
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V. Venkatrao (1); Rajya Valad Imam v. Balkrishna Gangadhar (2); 
Upadrasta Venkata Sastrulu v. Divi Sitaramudu (3). 


The District Judge and the High Court have found on the evi- 
dence that this was not a grant of both varams. They have also 
found that the grantees who were B-ahmins came to live in the 
village for the first time in 1846. Having regard to the Hindu law 
prevailing in ancient India the Courts were right in presuming that 
a grant to non-resident Brahmins must have been a grant of land 
revenue only, as Brahmins could not reasonably be supposed to 
cultivate the lands. Both the lower Courts have concurrently found 
that the lands in question were beri laads always cultivated by 
raiyats. The fact that lands were relinquished by the raiyats for 
sometime does not change the nature of the land or interfere with 
the rights of the ratyats: Zemindar of Chellapalli v. Somaya (4). 
The policy of the Madras Estates Land Act is to prevent zeraity 
land from being converted into private land. Under section 185 of 
the Act it must be presumed that the lands were not private until 
the contrary is shown. The lands were let after rst July 1898 and 
therefore the statement in the lease that they were private lands has 
no effect: Sher Bahadur v. Mackenzie (5‘. In any case the apel- 
lants have not proved that they had aright to eject. The suits 
ought to be remanded for trial as even the Munsif had not definitely 
found that the grant was of the soil of the village. 


De Gruyther, K.C., replied. 


The judgment of their Lordships was delivered by 


Sir John Edge:—This is a consolidated appeal from three 
decrees, dated the gth October, 1913, of the High Court at Madras, 
which affirmed decrees, dated the 4th March, 1912, of the District 
Judge of Kistna, by which decrees, dated the 18th April, rgrr, 
of the Additional District Munsif of Masulipatam, were set aside 
and the plaintiffs’ suits were dismissed. 

° The suits in which these appeals have arisen were brought on 
the roth July, 1909, in the Court of the District Munsif of Gudivada 
and were suits of ejectment from agricultural lands situate within 
Fthe Agraharam village of Korraguntapalem, in the Northern Circars 
of the Presidency of Madras. The plaintiffs are inamdars of the 
village, holding under an inam grant of 1373 from a Reddi King 
(1) (1882) L L. R. 6 Bom. 598. 


(3) (1912) I. L, R. 38 Mad. 891. 
(4) (1914) I. L. R, 39 Mad, 341. _ (5) (1902) 7 C. W. N. 400. 


(2) (1905) L L. R, 29 Bom. 415. 
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of the district. The defendants are agricultural tenants who, or 


“whose predecessors in title, at various times within very recent years 


and before July 1908 were respectively let into possession by the 
inamdars under agreements for terms, which expired in each case 
before the suits of ejectment were brought. By these documents _of 
tenancy the defendants or their predecessors in title agreed with 
the inamdars to quit possession of their holdings on the determina- 
tion of the term for which the lands were let to them, and without 
claiming any zerayati right in the lands. 

In their written statements the defendants alleged that the 
agraharam Village is an estate within thé meaning of section 3 of 
Act 1 of 1908 (the Madras Estates Land Act, 1908), and in the 
alternative, and if the agraharam is not an estate within the mean- 
ing of the Act, then the defendants ‘alleged in their written state- 
ments that they or their predecessors in the holdings had been 
cultivating the lands long before the formation of the agraharam, 
had aquired permanent rights of occupancy in the lands, and had 
enjoyed the lands with such rights to the present time. 

In the written statements it was deined that the defendants held 
the lands for temporary terms as alleged in the plaints, and it was 
stated that if it were proved that agreements of tenancy had been 
executed by which the lands were to be held for terms and were 
to be quitted on the expiration of the terms it was not admitted 
that such documents were executed willingly by the defendants 
or their predecessors or with any knowledge of their provisions. If 
that statement meant anything it must have meant that the inamdars 
had by fraud and the exercise of undue influence procured the 
execution by the defendants or their predecessors of the agreements 
of tenancy under which the defendants held the lands occupied 
by them. It may be mentioned at once that no evidence to suggest 
that there was any foundation of truth for that statement has been 
brought to the attention of their Lordships, aod it may be dismis- 
sed from consideration as unfounded. 

If the lands from which the inamdars are seeking to eject the 
defendants are part of an estate within the meaning of section 3, 
sub-section (a) (d), of “The Madras Estates Land Act, 1908” (Act I 
of 1908), as the defendants allege they are, the civil Court had no 
jurisdiction to entertain the suits. The Munsif, who tried the suits, 
found on the evidence that the agraharam village in question was 
not an estate within the meaning of the Act, and finding the other 
issues in favour of the plaintiffs made a decree of ejectment and for 
mesne profits in each suit. The District Judge on appeal decided 
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that the agraharam village was an estate within the meaning of 
section 3, subsection (2) (d), of the Act, and dismissed the suits. 
The High Court on appeal directed that the plaint in each case 
should be returned to the plaintiff in order that it might be presented 
to the Court of revenue. It is from these decrees of the High 
Court that this consolidat:d appeal has been brought. 

As the decision of this appeal mainly depends on the question 
as to whether the dgraharam village is or is not an estate within 
the meaning of section 3. sub-section (2) (d), of the Act. it is necessary 
to see how an estate for the purpose of the Act is thereby defined. 
Clauses (a), (4), (c), and (e) of section 3. sub-section (2), do not 
apply in this case, and need not be referred to. Section 3 so far 
as it is anplicahble here, is as follows :— 

3. In this Act, unless there is something repugnant in the sub- 
ject or context :— 


s * % * * * 
(2.) Estate” means — 
* % * * * * 


(d.) Any village of which the land revenue alone has been granted 
in inam to a person not owning the Kudivaram thereof, provided that 
the grant has been confirmed or recognised by the British Govern- 


ment, or any separated part of such village ; 
* * * + * * 


The term ‘ Kudivaram” is not defined in the Act. Itisa Tamil 
word, and literally signifies a cultivator’s share in the produce of 
Jand held by him as distinguished from the landlord’s share in the 
produce of the land received by him as rent. The landlord’s share 
is sometime designated “ Melvaram.” The “ Kudivaram interest,” 
an expression occurring in section 8 of the Act, is apparently under- 
stood by the High Court at Madras as meaning a right to occupy 
land permanently. 

The grant of the village by the Reddi King to the predecessor in 
title of the plaintiffs has not been produced. It would be unreason- 
able to expect that at this long distance of time it is still in existence. 
But that graat has been recognised and confirmed by the British 
Government, and the question is, was it a‘grant of the revenue only 
of the villags, or was it a grant of the proprietary right in the village, 
that is, of the soil of the village? If it was a grant merely of the 
revenue obtainable fron the village, the village is an estate within 
the meaning of th: Act. Ou thea other haad, if the grant included 
the soil of the villaga, taa villag: is a2$a2astat2 within the m1 
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„ing of the Act, and the decree of the Munsif was right and should 


not have been set aside. 


It has been contended on behalf of the respondents that in the 
times when the Reddi Kings ruled in this district the ownership of 
the soil of land in India was not in the Sovereign or Ruler, and that 
the right of the Ruler was confined to a right to receive as revenue 
a share in the produce of the soil from the cultivator. Upon that 
assumption it was contended that the inam grant of 1373 could have 
been only a grant of the King’s share in the produce of the soil, that 
is, that the grant was a grant of land revenue alone and did not in- 
clude the kudivaram That is an assumotion which no Court is 
entitled to make, and in support of which there: is, so far as their 
Lordships are aware, no reliable evidence, The fact that Rulers 
in India generally collected their land revenues by taking a share of 
the produce of the land is not by itself evidence that the soil of Jands 
in India was not owned by them and could not be granted by them; 
indeed, that fact would support the contrary assumption, that the 
soil was vested in the Rulers who drew their land revenue from the 
soil, generally in the shape of a share in the produce of the soil, 
which was not a fixed and invariable share, but depended on the will 
of the Rulers. The assumption contended for 07 behalf of the res- 
pondents was not recognised in Regulation XXXI of 1802. The 
opening words of that Regulation are instructive, itis there recited : — 


“ Whereas the ruling power of the provinces now subject to the 
Government of Fort St. George has, in conformity to the ancient 
usages of thecountry, reserved to itself andhas exercised the actual 


- proprietary right of lands of every description; and whereas, con- 


sistently with that principle, all alienations of land, except by the 
consent and authority of the ruling power, are violations of that right ; 
but whereas considerable portions of land have been alienated by the 


unauthorised encroachments of the present possessors, by the clan--. 


destine collusion of local officers, or by other fraudulent means; and 


whereas the permanent settlement of the land-tax has been made 
exclusive of alienated lands of every description ; it is expedient that.. 


rules should be enacted for the better ascertainment of the titles. of 
persons holding, or claiming to hold, lands exempted from the pay- 
ment of revenue to Government under grants not being badshahie 
or royal, and for fixing an assessment on such lands of that descrip- 
tion as may become liable to pay revenue ‘to Coremiment where- 
ofore the following rules are enacted for that purpose.” : 


By that Regulation all grants for holding lands exempt from ‘the 
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* payment of revenue made previously to the 26th February, 1768, 
in the Northern Circars shall be deemed to be valid, “ pro- 
vided that such lands may not have escheated to the State, or 
may not have been resumed and assessed for the public revenue since 
the period of those dates respectively; and provided also that the 
Present incumbents or their ancestors did obtain and hold actual 
Possession of the said lands previously to the dates hereinbefore 
specified.” 

The date thereinbefore specified, so far as the Northern Circars 
were concerned, was the 26th February, 1768. 
By section 15 of Regulation XXXI of 1802 it was enacted that 
a register should be kept in each zillab of the lands held exempt 
from the payment of revenue previously, in the case of the Northern 
‘Circars to the 26th February, 1768, and that the registers should 
specify the denomination of each grant or sanad, the names of the 
orginal grantors or grantees, and the’names of the present possessors, 
with other particulars. The earliest of such registers from which an 
extract was put in evidence in these suits was Mr. Oakes’ Inam 
Register. It appears from Mr. Oakes’ Inam Register that the whole 
of the agraharam village of Korraguntapalem was granted by Sri 
Madana Vema Reddi to Ivaturi Naganaradbyulu, and had been en- 
joyed by his successors in title for 429 years. That entry in Mr, 
Oakes’ Inam Register affords, in their Lordships’ opinion, con- 
clusive evidence that the grant of the agraharam village by the 
Reddi King was a grant not only of the revenue but of the soil of 
the village} and that conclusion is supported by the dumbalas which 
have*been put in evidence in these suits, and it is also supported 
by the reliable evidence in these suits showing how the inamdars 
dealt with the lands of the village. Itis not proved, nor is there 
any evidence to suggest, that at the date of the grant there were any 
tenants in the village holding lands with any rights of occupancy by 
=¢ustom or otherwise, - 
© By act VIII of 1865 (Madras) it was enacted that inamdars and 
other landholders should enter into written agreements with their 
ténants, ‘the engagements of the landowners being termed puttah 
and those of the tenants being termed muchilka. The puttah should 
contain, amongst other things, “all other special terms by which 
itis intended the parties shall be bound.” The muchilka should, 
at the. option of the landholders, be a counterpart of the puttah, or 
a simple engagement to hold according to the terms of the puttah, 
By the muchilkas which were executed by the defendants respectively 
“cr thea yiccecesscrs in tide the term for which the lands were let 
ee a 
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to them was specified ; 5; it was admitted that they held ` no zerayati 
rights, and they agreed to quit the lands at` the end of their term. 
All these muchilkas were made before the coming into force of Act 
I of 1908, and it has not been proved that when these tenancy agree- 
ments .were- entered into and the defendants or their predecessors 
in title were let into possession under them, any of the lands ‘were, 
or had been, held by a raiyat with a permanent right of occupancy. 
The District Judge, in setting aside the decrees of the Munsiff 


and dismissing the suits, and the learned Judges of the High Court’ 


in the decrees which they made, acted upon what they ‘conceived’ 
to be a presumption of: law, deduced by them from some decisions 
of the High Court at Madras and of the High Court at Bombay, “to 

the effect that in the case of an inamdar it should be presumed, in 


the absence of the inam grant under which he held, that the grant >“ 


was of the royal share of the revenue only, and they cited the deci- 
sions upon which they relied as authorities. Some of those decisions 
to which they referred do not, upon an examination of them, support 
the opinions of those Judges as to the presumption which they 
applied in these suits. In their Lordships’ opinion there is no such 
presumption of law. But a grant of a village by òr on behalf of the 
Crown under the British rule is in law to be presumed to be subject 


‘to such rights of occupancy, if any, as the cultivators at the time of 


the grant may have had. 
Their Lordships will humbly advise His Majesty that this con- 
solidated appeal should be allowed with costs; that the decrees of 


the District Judge and of the High Court should be set aside with ` 


costs ; and that the decrees of the Munsiff should be restored and 
affirmed. - 
Douglas Grant.—Solicitor for the Appellants. 


Barrow, Rogers & Nevill.—Splicitors for the Respondents. 


J. M. P. : Appeal Allowed; 


y 
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? 
PRESENT :—Lord Atkinson, Lord Phillimore and Sir John Edge. 
LALA BALLA MAL AND ANOTHER 
l v. 
AHAD SHAH AND ANOTHER. 
[ON APPEAL FROM THE CHIEF. COURT OF THE PUNJAB). 


Undue infiuence —Unconscionable bargain Expectant keir—English equitable 
rules inapplicable to India— Ultimate result of dealings not conclusive that they 
are sinconscionable—Compounding of interest not necessarily oppresstoe— 
iiustrations to Indian statutes, their legal affect—Indian Contract Act 

(Z of 1872) S. 16. ’ 

Questions as to undue influence, unconscionable bargains, and dealings with 
expectant heirs, must be decided on the provisions of section 16 of the Indian 
Contract Act, as amended by the Indian Contract Amendment Act, 1899 and on 
r. these alone. The principles on which English Courts of Fquity deal with 

similar questions are entirely inapplicable. 

‘Dhanipal Das and another v. Rani Afaneskar Baksh Singh (1) and Rant 
Sundar Keer v. Ram Sham: Kishen (2) followed. 

In money-lending transactions the mere fact that the sum ultimately claimed 
exceeds enormously the amount originally advanced is no ground for holding the 
transaction unconscionable. It must also appear that there is something un- 
consclonable either in the original dealings, or in the subsequent stages of the 
transaction. 

By making short term loans and insisting on capitalizing the interest imme- 
diately it falls due, a money-lender may pile up compound interest. at an oppres- 
sive and unconscionable rate. But there is nothing inherently wrong or 
oppressive in his sccuring interest upon interest after the interest has been due 
and unpaid for a considerable time. 

° Their Lordships in this case agreed with the lower Courts that the Indian 

Contract Act throws upon the person dealing with an expectant heir and ina 
position to dcmizate the Jatter’s will the burden of shcwing that he has not used 
his position to obtain an unfair advantage, but hold it unnecessary to decide 
whether such a situation in fact arose here. 

The illustrations to an Indian statute are to be taken as part of the statute. 


Appeal from a decree of the chief Court of the Punjab varying 
i _a-decree of the District Judge of Amritsar. 

_ The question in this appeal was whether certain loan transactions 

f between plaintiffs and defendants were unconscionable bargains 

within the meaning of section 16 of the Indian Contract Act. The 

., trial Judge held they were not, and decreed plaintiffs’ claim in full : 

-the Chief Court considered they were, and modified the decree by 


Z° (1) (1906) Le R. 33 L A. 118 (127); L L. R. a8 AIL 570540, L.J. 1 
(2) (1906) L. R. 34 L. A, 9 ; I. L. R, 34 Calc, 1503 5 C. Le J. 106, 


: 
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allowing plaintiffs only the original principal and 18 ji cent aps 
interest. Plaintiffs appealed. 


De Gruyther, K. C,and Colonel Arthur Grey for Appellants : 
The doctrine of the English Courts of Equity’ are not to be con- 
sidered : section 16 of the Contract Act must be construed by itself : 
Dhanipal Das and another v. Rani Maneshar Baksh Singh (1). ‘and 
Rani Sundar Koer v. Ram Sham Kishen (2). 


The circumstances under which the section applies may be 
summed up as fraud or coercion, there is no proof of either heret ~ 
The lower Courts have treated plaintiffs as an expectant heir : 
he was only so in the sense in which every Mahomedan is an ex^ 


pectant heir, and when these transactions commenced he had no. 


substantial expectations. To get relief defendant must show that 
there was undue influence in the period 1872-1897 over which the 


transactions, purchases and borrowings extended. There was no- ` 


thing hard or unconscionable either in the original bargains, or in 
any of the renewals, and one at least of these two things must be 


shown, ‘The renewals were renewals at the old rates .and at long . 


periods. 
Reference was made to Nevil? v. Snelling (3) ; Beynon v. Cook (4). 
The respondents did not'appear. 
Their Lordships’ judgment was delivered by 


Lord Atkjnson :—This is an appeal from a judgment and 
decree of the Chief Court of the Punjab, dated the 13th January, 
1914, varying a decree of the District Judge of Amritsar, dated the 
gist July, 1911, and decreeing in part the claim of the present 
appellants. 

The plaintiff Balla Mal is the father of the plaintiff Ibhar Das. 
They carry on the business of sellers of gold lace in the city of 
Amritsar, and are in addition money-lenders. They are members 
of a joint Hindu family. 

The deceased defendant was a Matiomadane He was born in 
the year 1863, and was therefore, in the year 1892, 29 years of age. 
At the latter date he had been employed for six years as permanent 
copying clerk in the office of the Divisional Judge of Amritsar at a 
salary of 40 rupees per mensem, The defendant’s father was head- 


' man of the Kunjar or prostitute caste. 


(1) (1906) L. R. 33 I. A. 118 (127) ; I. L. R, 28 All. 570 ; 4 C. L, J. 1. 
(2) (1906) L. R. 34 I. A. 9; 1. L. R, 34 Cale. 150; 5 C. L. J. 106, 
(3) (1880) 15 Ch, D. 679. (4) (1875) 10 Ch. App. 389. 
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The action out of which’ this appeal arises was brought by the 
plaintiffs upon certain promissory notes admittedly drawn up and 
executed by the deceased defendant to recover the gum of 61,800 
rupees alleged to be due for principal, and Rs. 40,489-3-0 alleged 
to be due for interest at the rate of 30 rupees per cent. per annum, 
according to the tenor of these nots. The plaint, which was filed 
on the asth April, 1909, set forth the particulars of the several notes 
sued upon, which it is not disputed were respectively presented to 
thé deceased defendant af maturity and payment demanded without 
-_ effect, ; i 

- The deceased defendant on the í sth May, r909, filed a written 
Statement admitting the execution of the several, promissory notes 
sued upon, but alleging— 

r. That he did not receive any consideration for the making 


of them ; 
2+ That the notes sued upon and all promissory notes and 
25 , acknowledgment made or given by him leading up to 


the making of the former were procured from him by 
the exercise by the plaintiffs of undue influence upon 
him ; and : 

3. ‘That the whole transaction of which the promissory notes 
sued upon were the outcome was an unconscionable 
bargain made with him as an expectant heir, and there- 
fore liable to cancellation. 

: It has been decided by this Board in two cases, namely, 

` Dhanipal Das and another v. Rani Maneshar Bakhsh Singh (1) and 

Kani Sundar Koer v. Ram Sham Kishen (2), that questions such as 

' those raised by this written statement must be decided on the 

provisions of the Indian Contract Act of 1872, as amended 

by ‘the Indian Contract Amendment Act of 1899, and on those 
alone, The principles upon which English Courts of Equity deal 
with similar questions are therefore entirely inapplicable, 


The 16th section of the Contract Act of 1872, as amended by 


the later Act, runs as follows :— 

“Ir. A contract is said.to be induced by undue influence where 
the relations subsisting between the parties are such that one of the 
parties is in a position to dominate the will of the other and uses 
that position to obtain an unfair advantage over the other. 

“2. In particular and without prejudice to the generality of the 
foregoing principle, a person is deemed to be ina position to domi- 
nate the will of another :— 

(1) (1906) L. R, 33I. A, 118 (127), (2) (1905) L, R. 34 I. A. 9, 
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PO . “(a,) Where he holds a real or apparent authority over the other, 
1918, or where he stands in a fiduciary relation to the other ,; 
None 
Balla Mal , or 
s. “(5) When he makes a contract with a person whose mental 
Abad Shah. 


: pete capacity is temporarily or permanently affected iby 
~ Lord Atkinson, : reason of age, i'lness, or mental or bodily distress. 

“3, Where a person who is in a position to dominate the will of 
another enters into a contract with him, and the transaction appears 
on the face of it or on the evidence adduced to be unconscionable, 
the burden of proving that such contract was not induced by undue 
influence shall lie upon the personin a position to dominate the 
will of the other.” 

Four illustrations are given. These are to be taken as part of 
the statute. Two of them, namely, (c) ani (2), appear to be appli- 
cable to the present case, (¢) provides if “4, being in debt to B, 
the money-lender of the village, contracts a fresh loan on terms 
which appear to be unconscionable. It lies on B to prove the 
contract was not induced by indue influence.” (@) Provides that if 
“A applies to a banker for a loan at a time when there is stringency 
in the money market, The banker declines to make the loan, except 
at a high rate of interest, A accepts the loan on these terms. This 
is a transaction in the ordinary course of business, and the contract 
is not induced by undue influence.” Now both Courts have held 
that the averment in the plaint that the deceased defendant did not 
receive any consideration for tha making of the notes sued on was 

untrue, and that consideration in fact amounting to the, sum of 
‘ Rs. 4471 : 5: 9 was received by him for the making of them. The 
deceased defendant himself deposed that about 3,000 rupees of ‘this 

sum represented money actually advanced to him by the plaintiffs. 

The balance was proved to be the price of goods, such as gold 
lace, by the plaintiffs actually sold to him, or of clothing by them 
actually procured for him. , , 

: The District Judge, in delivering his judgment, most truly re- 
marked that one “cannot avoid being struck by the fact that an 
original principal of Rs. 4,471-5-9 had expanded to a principal sum 
of no less than Rs. 61,800... and that such a result’ certainly im- 
pressed one at first sight as distinctly harsh and unconscionable. 
“But” (he continues) “I doubt whether —on examination it can be 
held really to be so, for what we have to look at, primarily at any 
rate, are the circumstances existing at the time of the original deal- 
ings, and not the ultimate result of those dealings, unless the inter- , 
mediate stages whereby that ultimate result has been arrived at have 


o 
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themselves been harsh or unconscionable. In other words, the mere 
fact thatthe principal sum now claimed exceeds enormously the 
‘amount originally advanced will be no ground for holding the trans- 
action unconscionable. It must also appear that there was something 
unconscionable either in the original dealings, or in the subsequent 
stages of the transaction.” — Ganga Baksh v. Jagat Bahadur (1) 
and he then proceeds to examine the original dealings between the 
parties, ee 

The learned Judge has, in their Lordships’ view, in this passage 
laid down the true principle upon which this extreme augmenta- 
tion of the deceased defendant’s indebtedness should be regarded 
and dealt with. It is not enough —indeed, it is misleading—to look 
at the result alone. 

This is, in their Lordships’ view, the error into which the Chief 
Court, have to some degree apparently, fallen. A borrower who 
obtains a loan secured by a promissory note on quite reasonable 
terms, by neglecting to pay th: note at maturity, further neglecting 
to pay the accruing interest for the several years following, and then 
giving a renewal note for the original debt plus the capitalised in- 
terest, could produce a result which might at first sight appear 
oppressive, and yet there would be nothing harsh or unconscionable 
in the creditor’s demand, since the added interest only accumulated 
while he forebore to enforce the payment of the sums from time to 
time due to him. i 

On the other hand, it would be quite possible for a money-lender, 

. by making loans for short periods.on apparently fair terms, and then 
. insisting on capitalising the interest immediately on its becoming 
Payable, to pile up compound interest on the initial debt at such a 
- rate as would make the result after a few years most oppressive and 
unconscionable. But there is nothing inherently wrong or oppres- 
sive in a lender’s securing for himself compound interest after the 
borrower has for a considerable time neglected to pay the debt he 
owes or the interest accruing due upon it whichthe has contracted 
to pay. The borrower cannot acquire merit simply by breaking his 
contract, Bankers are, in fact, in this country in the habit, in the 
ordinary course of their business, of capitalising the interest accru- 
ing on overdrawn current accounts every six months, as long as a 


debit balance against the customer remains due: Yourell v. 


Hibernian Bank, Limited (2). ; 
The District Judge examined exhaustively and with the greatest 
care all the dealings which took place between the plaintiffs and the 


(1) (1895) I. L. R. 23 Calc. 15, (2) (1918) A. C, 372. 
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deceased defendant from their initiation in the year 1892 down to 
the making of the notes sued upon, tracing backwards from the 
latter to their first beginnings. And at the end of his judgment will 
be found under his hand a genealogical tree, as it were, of these 
several groups of hundis. The Chief Court did not suggest that 


. there was any inaccuracy in the “dates and figures so set out. It 


differed merely as to the conclusions to be drawn from them. The 
first transaction between the parties took place on the 18th Novem- 
ber, 1892. On that day the deceased defendant purchased on credit 
in the shop of Balla Mal, from the munib in charge, lace at the 
price of Rs. 252: ro: 9. The details of this purchase have been 
entered in the plaintiffs’ books by the deceased defendant, and by 
the latter signed. On the 29th of the same month he purchased 
from the plaintiffs goods of various character at the price of 
Rs. 627: 15: 0, ‘which together with the earlier purchase brought 
his indebtedness to the plaintiffs up to the sum of Rs. 880: 9: 9. 
As on the previous occasion the particulars of this transaction 
were entered by the purchaser in the appellants’ books and the 
entries duly signed by him. From the 3rd to the 27th December, 
1892, the deceased defendant purchased in the like manner from the 
plaintiffs clothes and other articles, raising his indebtedness to them 
to the sum of Rs, 1,653: 14: 3. This account is signed by him on 
the 28th January, 1893. No interest whatever appears up to this to 
have been charged upon it. On the 30th January, two days after 
the correctness of the account was thus acknowledged, two bonds 
were executed by the deceased defendant in favour of Lala Balla 
Mal. The first for a sum of Rs. 1,753: 14: 5, stated to be due 
under a bahi account entered in the deceased hand-writing on leaves” 
Nos. 215 to 281, commencing from the 18th November, 3892, to 
the 28th January, 1893, the deceased agreeing to pay this sum on the 
rst August following with interest at the rate of 2 rupees per cent. 
(per mensem presumably), and in default of payment on that date 
interest to be charged at Rs, 2-8-0 per mensem, f.e., 30 per cent. 
per annum. . X 
The second bond contained a recital that the obligor had receiv- 
ed from Lala Balla Mal 450 rupees in cash, and also a clause agree- 
ing to pay this money with interest at the rate of Rs. 2-8-o per cent. 
(per mensem presumably) on the rst September then following. 


- The bond then sets forth the fact that he had on that day executed , 


another bond for Rs, 1,753-14-3, and provides that on the deceased’s 
default in paying both bonds the creditor was authorised to recover 
in apy way he liked the entire money due with interest from the 
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obligor’s personal property. In the plaintiffs’ books under date the 
goth January, 1892, appear two entries signed by deceased defend- 
ant setting forth accurately these two transactions. 

There is not a particle of evidence in the case to show that the 
plaintiffs ever made any threat to or put any pressure upon the 
deceased defendant to induce him to execute these securities or 
either of them. 

The deceased defendant himself never so stated, and Balla Mal, 

| who was examined as a witness.on his opponent’s behalf, stated that 
he never made any complaint to the father of Nasir-ud-Din; that 
the latter was in debt to him and had omitted to pay; that he, the 
witness, looked upon Nasir-ud-Din as an honourable man; that the 
things the latter bought in his shops were for Nasir-ud-Din’s family 
purposes, as was also the cash he borrowed ; that he, the witness, 
never practised any fraud or undue influence upon the deceased 
defendant ; that every time the latter executed a hundi he was in 
the habit of going through the accounts carefully ; that all the hundis 
were in the deceased’s own handwriting ; and that whenever a hundi 
was renewed Nasir-ud-Din used to note on the back of the old one 
the fact of renewal, etc. The deceased defendant relied much in 
this action on his own dissolute and licentious habits, which were 
probably exaggerated to suit the case; but if this evidence of the 
plaintiff be true, and it is practically uncontradicted, he was one of 
the most careful, accurate,” and business-like drunkards and 
debauchees that could be well imagined. The principal plaintiff 
frankly admitted that he refrained from pressing the deceased 
‘defendant for payment of the hundis given him from time to time 
bÝ the latter in order that his interest might accumulate. If the 
deceased was solvent, or nearly solvent, and the payment of his 
debt was at all secure, it was a good investment of the plaintiffs’ 
capital. There does not to their Lordships appear to have been 
anything rapacious or exacting in the plaintiffs procuring the execu- 
tion of these bonds on the 3oth January, 1893, to secure the repay- 
ment,of his shop debt and the sum of 450 rupees money advanced, 
unless it is to be found in the rate of interest, charged, 30 per cent, 
per annum, 2% rupees per mensem, Well, the interest allowed by 
the Chief Court in the decree is 18 rupees per cent. per anntim, 14 
` rupees per mensem. It only exceeds that rate by 1 rupee per men- 
sem; 2 Tupees per mensem is by no means an unusual rate of 
interest in cases from India coming before this Board. And their 
Lordships think that Mr. De Gruyther was fully justified in contend- 
ing that if a suit had been brought immediately or some months 
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P, G: after the 3oth January, 1893, to have these bonds of that date set 
1918. aside on any of the grounds mentioned in the above-mentioned 
Balla M ra written statement it would have failed. 
p, Now, as appears from the table at the end of the judgment of 
Abad Shah. 


SiRF the District Judge and from the documents in the case, neither the 
Lord Atkinson, principal nor interest secured by these bonds was ever paid ; but on 
ea the 23rd May, -1896, two years and nine months after the day by it 
named for payment, the rst August, 1893, the arrears of interest 
then due were capitalised, and a new bond as of that date for the 
sum of Rs. 362-9-3, bearing interest at the same rate, was executed 
by the deceased, 

Similarly nothing was paid on foot of either the principal or 
interest secured by the second bond of the 3oth January, -1893, till 
the 31st July, 1896. Two years and ten months after the day 
named for payment the interest then due, amounting to Rs. 472-8-0, 
was capitalised, added to the principal, and a new bond executed 
by Nasir-ud-Din to the principal debt, 450 rupees and interest, 
making together Rs, 922-8-0, bearing interest at the same ate, 
Rs, 2-8-0 per cent, per mensem. ‘This affords a fair illustration of 
the manner in which interest was capitalised and the debt augment- 
ed. The District Judge bas found that taking the various groups 
of hundi as he has grouped them, that after the initial hundi for 
1,000 rupees, dated the 24th January, 1897, due on a book account 
then, first renewal was not given till the 3rd May, 1900, three and a 
quarter years, and the second renewal now in suit was not given till 
the 7th October, 1904, nearly four and a half years after its prede- 
cessor became due, when no doubt the overdue interest was 
capitalised. | d 

The correctness of the table framed by the District Judge, cannot 
te questioned. The documents in the case establish its correctness, 
It clearly shows that, so far from hundis being renewed with undue 
frequency, they were frequently allowed to remain overdue for 
periods of from two and a half to four and a half years, before a 

. renewal was taken and the overdue interest capitalised. Ip some 
instances the period of limitation of suits on hundis was allowed to 
run out before any renewal was given, the debtor being thus in a 
position, if disposed, to refuse to renew. The District Judge having 
regard to these facts found that the numerous transactions which 
took place between the plaintiff and the deceased defendant, includ- 
ing the making of the notes sued on, were not on the face of them 
unconscionable contracts within the meaning of section 16, sub- 

section (3), of the Indian Contract Act of 1872 as amended. Their 
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Lordships concur with the learned District Judge in that conclusion. 
In their opinion neither the rate of interest reserved, 30 per cent. 
per annum, nor the capitalisation of overdue interest at intervals so 
lengthy as those proved by the dates of the securities themselves, 
nor the two combined, are sufficient to lead to a contrary conclusion. 

They also concur with the learned District Judge in the second 
conclusion at which he has arrived, namely, that the evidence does 
not establish that these contracts were of an unconscionable character. 
The deceased defendant was undoubtedly a spendthrift of depraved 
and licentious habits. He undoubtedly became heavily indebted 
to several creditors during the years covered by the transactions 
dealt with in this appeal. It was legitimate to prove these facts in 
order to establish that he wa3 a person of weak and debauched 
character, unable to resist the pressure of creditors if applied, or to 
resist the temptation to borrow money recklessly to gratify his lusts; 
but it was wholly illegitimate to give any evidence as to the terms on 
which he succeeded in compromising with creditors other than the 
plaintiffs. From what appears, it may well have been that these 
other creditors were rather tricked into making easy settlements by 
their belief in the representations made that the father of the 
deceased was either a less wealthy man than, in fact, he was, or that 
he had disposed of his property, as he was entitled to do, by 
gift inter vivos. The plaintiff, Balla Mal, heard that the defendants 
father had done this, but he considered that it was a mere ficti- 
tious thing, done to defraud creditors, and paid no attention to it. 

It has ‘already been pointed out that there is no evidence what- 
ever that the plaintiffs ever sought, by threat or otherwise, to induce 
Or coerce the deceased defendant to give them any of the securities 
which he actually gave. Nor is there any satisfactory proof that, 
though the deceased defendant may have been extravagant and have 
Spent more than he should have done, he was in necessitous circum- 
stances when he commenced dealing with the plaintiff Balla Mal, or 
that he was in pecuniary distress in consequence of the importunities 
or ppessure of creditors, or that it was to meet the claims of such 
creditors he borrowed money or brought goods on credit from the 
plaintiff. On the contrary, it would rather appear from the deceased 
defendant’s own evidence that he borrowed this money from, and 
incurred these debts to, the plaintiff in order to procure the means 
of feeding his own vices. 

The learned District Judge accordingly held that, even on the 
assumption that the plaintiff Balla Mal was in a position to dominate 
the will of the deceased defendant he did not, to use the words of 
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section 16 of the Contract Act as amended, use that position to 
obtain an unfair advantage over the deceased by extorting from him 
unconscionable bargains -or otherwise, and that deceased defendant 
had utterly failed to prove, as he was bound to do, that the plaintiff. 
Balla Mal had in fact exercised ‘undye influence upon him in any 
of the transactions out of which his liability for the debt sued for 
ultimately resulted. 

Their Lordships concur with the learned District Judge as to all 
these conclusions, and therefore it is for the purpose of this appeal 
unnecessary for them to determine whether the plaintiff Balla Mal 
in fact occupied a position to dominate the will of the deceased 
defendant at all within the meaning of the statute. The District 
Judge did not hold that the plaintiff had acquired that position by 
reason of-his being the latter’s creditor to a large amount, holding 
various negotiable securities given by the defendant which almost 
at any time he might have put in suit. On the contrary, the learned 
Judge expressly held that there was nothing to _ suggest that the 
plaintiff Balla Mal and the deceased defendant as’to all the aforesaid 
transachons did not in this regard contract with one another on 
perfectly equal terms, in which latter ‘conclusion their Lordships 
concur. But the learned Judge went on to decide— f 

1. That the deceased defendant was in the position of an ex- 
pectant heir within the meaning of the decision in ohana v. 
Janssen (1) and the authorities following it ; 

2. That the said plaintiff dealt with him on the ateeners of that 
expectancy ; 

3. That a person so doing would be in a position :to dominate 
the will of the expectant heir within the meaning of section 16, sub? 
section 1, of the Indian Contract Act of 1872 as amended ; and 

4. As their Lordships understand his judgment, that the burden 
is by this statute thrown upon the person occupying this position to 
show that he has not used it to obtain an unfair advantage over the 
expectant heir with whom he so deals. 

The Chief Court concur with the learned District Judge on each 
of these points. Where they differ from him is apparently in this: 
that while he holds that the plaintiff Balla Mal has discharged this 
burden, else he should have pronounced a decree against the 
plaintifs claim instead of in its favour as he has done, the Chief 
Court hold that Balla Mal.bas failed to discharge the burden. That 
Court, however, appears:to base its decision mainly, if not entirely, 


` on the high rate of the interest received by the notes, 30 per cent, 


(1) (175¢-—T) 1 Ves, Sen. 124, 
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apla with the great augmentation of the deceased defendaht’s 
debt due to the capitalisation of interest. For the reasons already 
given, their‘ Lordships disagree with ‘the conclusion of the Chief 
Court on this latter point, and concur with the District ‘Judge. So 
that whether their Lordships concur with the District Judge on these 
points (1), (2), and (3), or not, since they concut with him upon 
point (4), the result of the appeal would be the same. 

On the whole, therefore, their Lordships are of opinion, for the 
reasons already given, that the judement appealed from was erro- 
neous, and should be reversed, that the judgment of the Judge of 
the District Court was right and should be restored, and that this 
appeal should be allowéd, and they will humbly advise His Majesty 


accordingly. The respondents must pay the costs of the appellants 


in the Chief Court, and the costs ofthis appeal. 
. Lewis and Yglesias —Solicitors for the Appellants : \ 
The Respofidents did not appear. l 
fave: + . Appeal allowed. 
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PRESENT :—Lord Shaw, Sir John Edge, Mr. Ameer Ali and 
Sir W. Phillimore, Bari. 


MOHUNT, PARMANANDRA DAS:GOSWAMI AND OTHERS 


? 


v. . 
KRIPASINDHU ROY AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT OY JUDICATURE aT FORT 
A WILLIAM IN Bencat.] 


Orissa Land Law—Kkurdah- ‘ Rstate—Sarbarakar, incidents of the office of— 
Grant of villages in the Kkurdak estate—Grantee's right fo dismiss the 
sagbarakar and to resume sarbarakari jagir lands. - 


Sarbarakars in‘Khurdah In Orissa had under the Government no heritable or 
transferable right in their office of sarbarakar or in the sarbarakari jagirs, and 
were liable to be dismissed for misconduct. On dismissal they lost all right to 
occupy any sarbarakari jagirs, and on the termination of a settlement they were 
bound to enter into a fresh engagement with the Government if they wished to be 
continued in the office of sarbarakar. 

In 1861 the Government granted certain mouzahs in Khurdah revenue free 
but subject to the engagement ‘of the sarbarakar with the Government for the 
period of the then current settlement, which expired in 1880. That sarbarakar 
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died in 1889 and was succeeded in the office by his son, the defendant, On the 
completion of a fresh settlement in 1899 the defendant, though called upon by 
the grantees to execute añ ekrarnama as sarbarakar refused to do 80, and claim- 
ing to be a tenure-holder, collected rents from the tenants and misappropriated 
the same, The grantees thereupon dismissed him from his office and brought 
the suit to recover the lands in his possession : 

Held, that the grantees were the proprietors of the mouzah granted, that the 
defendant was merely a satbarakar and not a tenure -holder, that his position was 
the same as that of a sarbarakar under the Government, that his acts amounted 
to misconduct, for which he was rightly dismissed from his office of sat barakar, 
and that the grantee were entitled to a dectee in ejectment and possession of the 
mouzahs and of such sarbarakiri jagir lands as were situated within the ambit 
of the said mouzabs. 


Appeal against a judgment and two decrees (June 4, 1913) of the 
High Court (Chitty and Teunon, JJ.) at Calcutta, modifying a 
dectee (March 22, 1909) of the Court of the Subordinate Judge of 
Cuttack. 

The suit giving rise to the appeal was brought by the plaintifs- 
appellants, who alleged that they were the proprietors of certain 


` villages in Orissa which at one time formed part of the Government 


Khas estate called Khurdah and were granted to them in 1861 sub- 
ject to the engagement of the then sarbarakar with the Government,. 
that the first defendent who had succeeded his father the said sar- 
barakar was merely an office-holder and liable to dismissal for mis- 
conduct during the currency of a settlement and had no right of 
renewal of the appointment at the close thereof, that on completion 
of‘a new settlement in 1899 the plaintiffs called upon the first defen- 
dant to execute a Kubulyat as sarbarakar but he refused to comply 
with their demand, that they thereupon dismissed the first defendant, 
who, however, claimed that he was a tenure-holder and collected 
ients from the tenants and misappropriated the same. The plaintiffs, 
therefore, claimed to eject the first defendant. 

The first defendant contended that he was not a mere servant of 
the plaintiffs, but that he and his ancestors were tenure holders not 
liable to dismissal or summary ejectment. The Subordinate Judge 
held that the plaintiffs were the proprietors of the suit villages, that 
the first defendant was a sarbarakar and not a tenure-holder,:and was 
liable to dismissal for misconduct, and that by his acts he had dis- 
possessed the plaintifis and had been dismissed from his office of 
sarbarakar. The High Court upheld the finding that the plaintiffs 
were the proprietors of the villages in suit, but they held that the 
first defendant was a tenure-holder. Plaintiffs appealed to His 
Majesty in Council. i 
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De Gruyther, K. C., and J. M. Parikh, for the Appellants : The 
Courts in India have concurrently found that, the plaintiffs are the 
owners of the villages, and the onus lies on the first defendant to 
prove that he is a tenure-holder thereof. ` It is submitted that he 


has failed to discharge that onus. In the record-of-rights prepared | 


during the last settlement he is not recorded as a tenure-holder. 
He says in his evidence that he knew that he was not recorded as 
a tenure-holder, that he applied to be so recorded but did not know 
what was the result of his application. It is submitted that the 
presumption is that he is not a tenure-holder: See Bengal Tenancy 
` Act, sections ror, 102, 103 and 103A. 

It is submitted that he was a sabarakar and his position as such 
is the same as that of a sarkarakar of the Khas Mahal portion of 
the Khurdah estate of the Government. He was liable to dismissal 
for misconduct and -bound to execute a fresh Kabulyat on com- 
pletion of the last settlement in 1899. He was not entitled to a 
renewal of his office, nor was he entitled to collect rents from the 
tenants. It is submitted that plaintiffs were right in dismissing 
him: Reference was madeto the “Selections from the correspon- 
dence on the settlement of the Khurdah estate in the District of 
Puri,” Vol. 1, p. 12, para 26 ; p. 58 et seq; paras 164, 174, 176, 178, 
and 235 ; p. 90, para 235 ; p. 105, et seq. paras, 8, 10, 47, 50, 
Pp 115, 119; p. 123, et seq paras, 7, 8, Io, II, 12 and 14 ; Dp. 125, 
136, 138, 139, 146, 149 -and 156; and vol. 2, p. r para 3 ;p 20 
para 4; p. 25 et seq. paras 3, 4, 6, 7, 11, 18, 22, 32, 36, 38 and 39, 
p. 43 et seq; paras 8, 56, 58, 59, 60, 65, 66, 67, 68, 83, and 85, and 
pp: 187, 213, 233, 244 and 257 and 258. 

H. N. Sen for the first Respondent: Sarbarakar tenures in Cuttack 
are permanent, hereditary and transferable: Saddanando Maiti v. 
© Nowrattam Maiti (1); He referred to Hunters Orissa, vol. 2 pp. 63- 
68, 222-228, 261 and 265. Zoyndee’s History of Orissa from 1803 
to 1828, p. 24 appendix, pp. 100 and 169; Land Revenue in 
British India by Baden Powell, p. 173 ; and Selections from the 
correspondence on the Settlement of the Khurdah Estate in the 
District of Puri, Vol. x, p. 119; and Orissa.Tenancy Act (II of 
1913), section 15 (1). 

De Gruyther, K. C., replied. 

g C. A. V. 

The judgment of their Lordships was delivered by 

Sir John Edge.—This is an appeal against two decrees, dated 
the pah June, 1913, of the High Court at Calcutta, which modified a 

(1) (1871) BB. L. R. 280. 
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decree, dated the 22nd March, r909, of the Court of the Subor- 
dinate Judge of Cuttack. 

The suit in which this appeal has arisen was brought in the 
Court of the Subordinate Judge of Cuttack by the appellants on the 
sth October, 1907. 

The plaintiffs, who are the appellants here, claim to be, with the 
defendants Lakimani Ama and Bhagabat Deb .Thakur, proprietors 
of revenue free lands in Orissa Kripasindhu Roy, who will be in 
this judgment referred to as the first defendant, is the principal 


“defendant. The plaintiffs claim a declaration that the lands in 


dispute in this suit are their free behali lands held and enjoyed by ` 
the plaintiffs and the defendants Lakimani Ama and Bhagabat Deb 
Thakur; a declaration that except the share of rı gandahs, 3 karas, 
y dantis, 10 biswas, 9 gandahs, 1 kara of the Darpanarayan Math 
purchased ‘by the first defendant, he has no right to the share of 15 
annas, 8 gandahs, 1 danti, 5 biswas, 10 gandahs, 3 karas of the lands 
in dispute ; a declaration that 57'892 acres of land mentioned in 
schedule (Kha) of the plaint is the Sarbarakari chakran jagir land 
appertaining to the properties in suit, and that the first defendant 
has no right of occupancy in 30'045 acres of land mentioned in 
schedule (Kha); a decree of ejectment against him from the disput- 
ed lands mentioned in schedules (Ka) and (Kha); mesne profits ; 
an account of moneys received by him as sarbarakar from 1306 to 
1308 Tasli ; and any other relief to which the plaintifs might be 
found to be entitled. f 

It was alleged in the plaint that the first defendant held the lands 
from which it was sought to eject him by virtue of his ‘office as a 
sarbarakar in the service of the plaintiffs and their co-sharers, who 
are Mathdharis, to whom or their predecessors the Government had , 
granted in 1861 five mowzahs of Garh Atiri in Khurdah revenue 
free, in lieu of an annual allowance of salt theretofore made by the 
Government to the Mathdharis. The five mowzahs were Bande, | 
Koranga, Sardhapore, Atiri and Chutipalang. It was alleged by 
the plaintiffs that it was the duty of the first defendant as sarbarakar 
to collect the rents due from occupiers of lands or the plaintiffs, to 
account for moneys received by him as the Mathdharis’ sarbarakar 
and for disbursements, and that he was liable to dismissal from his 
office for misconduct. It was also alleged by the plaintiffs that the 
first defendant, in right of his office of sarbarakar, was entitled to 
apply to his own use 20 per cent. of the rents received by him'from 
the lands of the Mathdharis, and to hold certain revenue-free grants 
of land known as sarbarakari jagirs. Some of the sarbarakari jagir 
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Jands which were held by the first defendant as a sarbarakar of the 
Mathdharis were in mowzah Bande, which had been granted to the 
Mathdbaris by the Government in 1861, other sarbarakari jagir 
lands which were held by him as sarbarakar of the Mathdharis were 
in mowzah Panasabasta, which had' not been granted to the Math- 

` dharis. It was alleged in the plaint that after the settlement which 
was completed in 1899 the first defendant, having been called upon 
by the Mathdharis to execute an ekrarnama as sarbarakar and 
directed by the Mathdharis to collect as their sarbarakar the newly 
assessed rents of their lands, and to pay the same to the Mathdharis, 
did not execute the customary ekrarnama, and assuming to be him- 
self the proprietor of the Mathdhari lands collected rents from the 
tenants of those lands and misappropriated the same, and that in 
consequence of such misconduct the Mathdharis dismissed him 
from his office of sarbarakar. It was also alleged in the plaint that 
the first defendant had dispossessed the plaintiffs. 

By his written statement the first defendant denied all the mate- 
rial averments contained in the plaint; he denied the title of the 
plaintiffs, and alleged that the plaintiffs’ claim was false and fraudu- 
lent, and that he was a tenure-holder of the lands of the mouzahs 
from which the plaintiffs sought to eject him and held the jagir lands 
in his own right, and denied that he was liable to dismissal from 
his office of sarbarakar. 

The Subordinate Judge of Cuttack found on the evidence that 
the first defendant was not a tenure-holder of the mowzahs in suit ; 
that he was a sarbarakar liable to be dismissed from his office for 
misconduct, and that by his acts he had dispossessed the Math- 

. dharis, and had been dismissed from his office of sarbarakar : that 
30045 acres of the 57'892 acres mentioned in Schedule (Ga) of the 
plaint were raiyati lands, and that 27 847 acres, remainder of the 
57'892 acres, were sarbarakari jagir lands which were liable to 
resumption on the dismissal of the first defendant from his office of 
sarbarakar. The Subordinate Judge found that 19.677 acres of the 
27'847 acres were in mowzah Panasabasta. He dismissed the claim 
for an account as time barred ; he reserved the ascertainment of 
mesne profits ; and he found that the plaintiffs were entitled to a 
declaration of their revenue-free title to the mouzahs in dispute. 
The Subordinate Judge gave the plaintiffs a decree declaring their 
proprietary right to the share which they claimed in the mowzahs 
in dispute ; decreed that the plaintiffs and the defendants on whose 
behalf they claimed should be jointly put in 44as possession of those 

mowzahs, with the exception of 30'045 acres, which he found were 
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P.G - raiyati land, “if the defendant No, r (the first defendant) as a sar- 
1918. barakar, as found in the judgment, do not in two months execute a 
we 


kabuliyat in their favour, agreeing to pay annually the sum total of 
the rents assessed on tenants as per khatians prepared during the 
yak last settlement, deducting 20 per cent. thereon, minus the rent pay- 
Sir John Edge, X. able in respect of the jagir land in his possession, for a term expiring 
Eii with that of the present settlement ...... If the defendant No. 1 exe- 
cute the kabuliyat within the time allowed to him, the plaintiffs will 

not have 2as possession of the mowzahs in suit.” 

From the decree the plaintiffs and the first defendant respectively 
appealed to the High Court at Calcutta, 

As stated in the judgment of the High Court, the case of the 
plaintiffs as argued on the appeal was what the first defendant, his 
father and grandfather before him, were mere officers or servants, 
first of the Government, then of the Mathdharis, liable to dismissal 
for misconduct during the currency of a settlement, and having no 
right to any renewal of their appointments at the close thereof. 

“They, therefore, sued for the ejectment- of defendant No. 1 
(the first defendant) from the 2% mowzahsin suit, and also from the 
jagir lands recorded in villages Bande and Panasabasta.” 

As stated in that judgment the first defendant— 

“on the other hand, contends that he and his ancestors were and 
are tenure-holders, not liable to dismissal or summary ejectment, and 
that he held the jagir landsin Bande and Panasabasta as Dalabehara, 
and not as Sarbarakar.” 

Thè learned judges on the appeals considered historically the 
position of Sarbarakars in Khurdah, from the insurrection in 1817 
of Jagabandhu Mahapatra, the hereditary Bukshi or commander Of 
the forces to the Raja of Khurdah, down to the present time, and 
relied mainly for the information on which they acted on the “ Selec- 
tions from the correspondence on the settlement of the Khurdah 
Estate, in the district of Puri” (volume I published in 1879, volume 

ss II published in 1881). ; 
The Mowzahs which were in 1861 granted revenue free tọ the 
Mathdharis were in and prior to 1818 and thence until 1861 Khas 
` Mahals in proprietary possession of the Government, by whom the 
Sarbarakars were appointed. It is not necessary for their Lordships 
to refer to all the reports and papers contained in the “ Selections,” 
to which their attention has been drawn at the hearing ofthis ap 
They will refer to those of them only which they consider to be the 
most important. 
Mr. Forrester, who was the Deputy Collector in special charge 
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of Khurdah, in his report of the 17th October, 18z9, on the‘then 
settlement, stated that he had in general admitted as sarbarakars 
the persons who had entered into engagements at the preceding 
Settlements, and had reverted to the rates fixed for the different 
classes of land in the different villages by Gholam Kadir in 1806, 
that the sarbarakars were bound by their engagements to adhere to 
those rates, and not to charge more than 4 annas per man- on new 
cultivation, and they had no proprietary right in their villages. 
( Selections,” vol. I. p. rox.) Mr. Forrester also in his report 
referred to the general resumption of jagir lands after the rebellion 


of Raja Mukunda Deo and his followers. The Governor-General . 


in Council confirmed Mr. Forrester’s settlement, which was for a 
term of years. 


Mr. Wilkinson, who had succeeded Mr. Forrester in charge of 
Khurdah, in a report of the 24th October, 1836, ona settlement 
which he had made, stated that hé had— 

“ Taken from the old sarbarakars engagements for the payment 
of the aggregate of the raiyati rents, less 20 per cent. in lands and 
money, and'that in this 20 per cent. he had included the assessed 
or estimated rents of the jagirs reserved for Delabeharas and Dalais 
by Government order.” A 

He added that the Delabeharas were removable for misconduct 
and claimed no proprietary rights (“ Selections,” vol, I., p. 123). 
On the 22nd August 1837, the Government confirmed that settlement 
of Mr. Wilkinson, and stated its agreement with Mr, Halliday, then 
member of the Board of Revenue— 

* “that neither the engagements (of the Sarbarakars) with Govern- 
ment nor, of course, the lands by which the service rendered is 
remunerated, should be matters of inheritance and liable to sub- 
division among heirs.” (“ Selections,” vol. I: p. 136.) 

The orders of the Government were on the r 5th September, 
1837, forwarded by the Board of Revenue to the Commissioner with 
the following instructions :— ; 

“ You will cause it to be distinctly notified to the sarbarakars 
that af the expiration of the present settlement Government will select 
its own engager, wherever they may choose to exercise the right so 
to do, and that the present incumbents will be held liable to dismissal 
for default or bad behaviour satisfactorily proved before the local 
authorities. It is very desirable that in all future cases individuals 
only should be acknowledged and allowed to treat as sarbarakars,” 
(‘‘Selections,” vol. I, p. 133). : 

In his report to the Board of Revenue of the 5th October, 1880, 
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Mr. Metcalfe, then Commissioner of Orissa, stated in relation to 
Khurdah :— : i 

“The Government revenue of Khurdah has hitherto been collect- 
ed by (1) sarbarakars proper, (2) by pursethis, and (3) by reportdars. 

“The first enjoy jagir lands, and enjoy rents of lands brought 
under cultivation during the period the settlement runs. 

“ The second are sarbarakars of homestead lands, who, as a rule, 
do not enjoy jagir lands. 

* * * * * * 

“ No one of the three classes has any proprietary ot hereditary 
rights.” ‘(‘* Selections,” vol. IJ, p. 2 58). : 

The reports and papers in the “ Selections ” from the correspon- 
dence relating to the settlements in Khurdah have satisfied their 
Lordships that sarbarakars in Khurdah had under the Government 
no heritable or transferable right in their office of sarbarakar or in 
the sarbarakari jagirs; that they were liable to be dismissed for 
misconduct, and that on dismissal they lost all right to occupy any 
‘sarbarakari jagirs; and that on the termination of a settlement they 
were bound to enter into a fresh engagement with the Government 
if they wished to be continued in the office of sarbarakar. When 
the Government in 1861 granted the mouzah revenue free to the 
Mathdharis a settlement bad in 1857 been made, and the sarbarakars, 
including the first defendant’s father, Brindaban, had entered into 


‘engagements by Kabuliayats with the Government for the period of 


the settlement, and the grant to the Mathdharis was subject to those 
engagements of the sarbarakars. That settlement terminated in 
1880. Brindaban died in 1889. The statements in the suits in 
which Brindaban was concerned, which are referred to in the judg- 
ment of the High Court, do not alter the conclusions as to the posi- 
tion of sarbarakars in Khurdah which are to be drawn from the 
reports and papers in the “ Selections.” 

‘The High Court came to the conclusion that it was clear that 
from 1818 onwards the tendency of the Government and of the 
majority of its officers was to regard the sarbarakars in Khurdah as 
mere office holders, and that in practice their position was hereditary. 
The High Court:held that the first defendant was a tenure-holder, 
and by its decree in the appeal in which the plaintiffs were the 
appellants dismissed their appeal. In the appeal in which the first 
defendant was the appellant the High Court by its decree affirmed 
the decree of the Subordinate Judge, in so far as it declared the 
plaintiffs’ title as proprietors of the two and balf mouzahs in suit; 
declared that the first defendent was a tenure-holder, and in other ’ 
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respects set aside the decree of the Subordinate Judge and dismissed 
the suit. 

On the hearing of this appeal counsel for the first defendant 
contended that the decision in 1871 of the High Court at Calcutta 
in Saddanando Matti v. Nowrattam Maiti and others (1), ‘was an 
authority which showed the sarbarakari tenures in Cuttack are per- 
manent, hereditary, and transferable. Apparently that decision was 
not brought to the attention of the Subordinate Judge or of the High 
Court in this case, possibly because it does not appear that the lands 

` the rent of which was in that case sought to be enhanced were situate 
in Khurdah; possibly because it does not appear on what finding 
of the Court of first appeal or on what evidence, if there was any, 
as to the position of sarbarakars in Cuttack the High Court came 
to the conclusion that sarbarakari tenures in Guttack were perma- 
nent, hereditary, and transferable. That case before the High Court 
was a second appeal. 

Their Lordships agree with the Subordinate Judge that the first 
defendant was not a tenure-holder ; that he was liable to bedis- 
missed for misconduct from his office of sarbarakar ; that he was 
rightly dismissed from that office; and that on his dismissal he 
ceased to be entitled to hold the sarbarakari lands in Mouzah Bande; 
and that except as to the sarbarakari lands in Mouzah Panasabasta, 
the plaintiffs were entitled to the decree in ejectment and for posses- 
sion, and to the declaration of title which the Subordinate Judge by 
his decree gave to them. 

The plaintiffs have failed to prove any title in them to the jagir 
lands in mouzah Panasabasta. 

Their Lordships will humbly advise His Majesty that this appeal 
should be allowed ; that the decree of the High Court in the appeal 
in which the plaintiffs were the appellants should be set aside with 
costs ; that the deeree of the High Court in the appeal in which 
the first defendant was the appellant, except in so far as it affirmed 
the declaration of the Subordinate Judge, of the title of the plaintiffs 
ag proprietors of the 24 mouzahs in suit, should be set aside with 
costs; and that the decree of the Subordinate Judge should be 
affirmed so far as it declared the proprietary title of the plaintiffs to 
the 2$ mouzahs in suit; that it should be varied by decreeing 
the ejectment of the first defendant from possession of the jagir lands 
in mouzah Bande, but not from the jagir lands in mouzah Panasa- 
basta, by decreeing mesne profits to be ascertained in the Court of 
the Subordinate Judge ; and by striking out of that decree the clause 


(1) (1871) 8 B, L. R, 280. 
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Faven to the first defendant an opportunity of executing a kabuliyat 
in favour of the plaintiffs; and by giving the plaintiffs, the costs ‘of 
the suit as against the first defendant. Thecosts, ifany, of ascertain- 
ing the amount of mesne profits should be in the discretion of the 
Court of the Subordinate Judge. The first defendant must pay the 
costs of this appeal. ; 


E. Dalgado :—Solicitor for the Appellants. 
* Geo. & Wm, Webb :—Solicitors for the first Respondents, 


Appeal allowed. 
‘ \ 


J. M. P, 


PRESENT : Lord Sumner, Lord Phillimore, Sir John Elge 
and Mr. Ameer Alt. 


KANDUKURI VEERA BASAVARAJU PANTULU AND OTAERS 
; D. 


KANDUKURI BALASURYA PRASADA RAO PANTULU 
AND ANOTHER. 


[Ox APPEAL FROM THE HIGH COURT oF JUDICATURE 
AT Miapras.] 


Hindu Law— Mitakshara-—Adoption by widow in the Dravada country with 
assent of sapindas— Whose assent is necessary—Fosition of a widow in an 
undivided family—Case of a divided family—Assent of nearest kinsmen 
equally mecessary—Rights to property not to be disregarded. 

Under the Dravadian branch of the Mitakshara law, in the absence of author. 2 
ity from her deceased husband, a widow may adopt a son with the assent of his 
male agnate. This was established in the Ramnad case cia of Madura y. 
Mutis Tamales Sathupathy (1). 5 


In the case of an undivided family the consent must be obtained by the widow 


‘within that family: if the father-in-law iis alive, from’ him: if not, from the 


deceased husband’s brothers. 
insufficient. - ; 
g e 
The principle is the’ same if the husband dies separate from his kindred, 
The widow must still obtain the assent of her father-in-law, if he be dead, of the 
brothers or the other nearest sapindas. In considering what assent is- sufficient, 
rights of property cannot be disregarded: and the widow cannot be allowed to 
adopt on the assent of remote relatives when there are near ones in existence, 
Appeal from a decree of the Madras High Court, dated April 17, 
1914, affirming a decree of the District Judge of Ganjam, 
_ (i) (1868)-1a M, I. A. 397. 


The assent of separate and remote kinsmen is 
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The facts of the case are sufficiently stated in their Lordships’ 
judgment. The only question for determination in the appeal was 
as to the validity of the adoption of the plaintiff appellant No. r, 
The trial Judge found that the consent of the sapindas, on which 
such adoption was based, was insufficient: also that the widow who 
adopted the plaintiff had no power surviving in her to make such 
adoption whatever assent she received. The High Court (Sir 
Arnold White C.J. and Oldfield, J.) affirmed the dismissal of the suit 
on the first ground only. Hence this appeal. 

De Gruyther, K.C., and J.M. Parikh for the Appellants: The 
necessary consent of sapindas, was in fact given. Both Courts are 
against us on this point, but their findings are not conclusive, as 
the question is really one of law. The authorities show that the 
widow’s motive in making the adoption was immaterial, but that 
the corrupt giving of assent is bad. All that has to be shown is 
that the sapindas exercised their discretion ona fide: that they con- 
sented upon what they believed to be the wish of the deceased that 
an adoption should take place, 

Dunne, K.C., for the Respondents: This case is covered by 
Maduna Mohana Deo v. Purushothama Deo (1), decided on April 
26th last. 

(Lord Sumner: If it be clear that the widow never thought of 
any spiritual benefit to her husband, but merely wanted to spite 
some one, cannot the adoption be invalidated ?) 

That is no worse than her failing to adopt from private reasons 
although authorised. Her motives are immaterial. It is true that 
the nearest sapindas here have not given their consent, but we have 
theconsent of others and it is not necessary that all should consent : 
You only need sufficient assent to show that the adoption was in the 
interest of the deceased or should be presumed to be in his interest. 
Collector of Madura v. Moottoo Ramalinga Sathupathy (2) ; Raja 

‘Vallanki v, Venkata Rama (3). 

Dunne, K.C., and Dude for the Respondents were not called on. 

The judgment of their Lordships was delivered by 

Mr: Ameer All.—This appeal arises out of a suit brought by 
the plaintiff, Bassavaraju, on the 22nd December, 1909, in the Court 
of the District Judge of Ganjam, in the Madras Presidency, for pos- 
session of considerable landed property by virtue of his right as the 
nearest reversioner by adoption to one Vishwanadha Row, the last 
male owner. And the question for determination by this Board is 


(1) (1918) L, R345 I. A, 156; 28C, L, J. 403. 
(2) (1868) r2 M, I, A, 397;1B.L. RP, Gr, 
(3) (1876) L, R4 LA TILL Rit Mad. 174; 26 W. R, ar, 
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whether the adoption under which he claims title is valid under the 
Hindu law. Vishwanadha died in 1880, and since his death the 
properties were held by his widow, Mahalakshmamma, for a Hindu 
widows’s estate until her decease in 1908, when the defendants, who 
are admittedly the grandsons of Vishwanadha’s paternal grand-uncle 
and who, on failure of the adoption alleged by the plaintiff, would be 
entitled as the nearest reversioners, took possession of the same, 
and their possession was confirmed by the revenue authorities, before 
whom the question now in dispute was first litigated. 

The plaintiff's claim is based on the allegation that Bassavaraju, 
the father of Vishwanadha, and one Pedda Sanyasiraju were two 
brothers, and that Pedda predeceased Bassavaraju, leaving a widow ` 
named Narasayamma, who in 1896 adopted him as a son to her 
husband. He is, thus, he asserts, nearer in degree as the paternal 
uncle’s son to Vishwanadha and has, therefore, a title superior to 
that of the defendants to the succession to his estate. 

The Ramnad case (1) established the proposition that, under the 
Dravadian branch of the Mitakshara law, in the absence of authority 
from her deceased husband a widow may adopt a son with the assent 
of bis male agnates in the Dravada country, where such law ‘is in 
force. The plaintiff, accordingly, placed his adoption ‘on two 
grounds—first that Narasayamma’ had direct authority from her 
husband to adopt a son to him; and secondly that his own adoption . 
was made with the authority of: the husband’s kindred. 

After the institution of the suit other parties, who had acquired 
interest in the properties in dispute from the plaintiff or from his 
guardian, were joined as co-plaintiffs ; it is, however, unnecessary to 
refer to them in this judgment. The following pedigree will explain 
the exact relationship of the contesting parties :— 





MAMAR: 
T. | 
Peerayalingam. Ayyaraju. 
| 
| e 
Pedda Sanyasitaju, Basavaraju, Sanyasiraju. 
d. 1840 or 1853, d, 1378. 
married 
Narasayamma, . 
d. 1907. 
| | 
Plaintiff, alleged Vishwanadha Rao, Rajaswara Balasurya, Lakshim 
to have been d 1880, leaving Row, Prasada Prasada 
adopted in 1846. a widow, deceased. Row, Row, 
Mahalakshmamma, . defendant, defendant, 
d, 1908. 


(1) (1868) 12 M. I, A. 397. 
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The defendants challenged both the power of the widow to make 
any adoption and the validity of the assent or authority with which 
it was alleged to have been made. They contended that under the 
circumstances, which will be detailed later, Narasayamma had no 
power to make an adoption to her deceased husband, and that in 
any event the assent of the sapindas, on which its validity was 
conditioned, was not legally sufficient. The District Judge before 
whom the case came for trial in the first instance, in an able judg- 
ment in which he examined the facts as well as the law applicable 
to those facts with considerable care, came to a conclusion wholly 
adverse to the plaintiff. He held in substance that the plaintiff had 
failed to establish the alleged authority from the hushand to the 
adopting widow, and that the consent of the sapindas on which the 
claim was rested was not sufficient The learned Judge further held 
that Peeraya and his two sons Pedda and Bassavaraju formed a 
joint undivided Hindu family ; that Pedda died in the lifetime of 
of his father somewhere before 1842 ; that on his death his interest 
in the joint family property vested by right of survivorship in 
Peeraya and Bassavaraju ; and that he left no separate property to 
which his widow could succeed and hold separately. He held that 
in this condition of the joint family the power and capacity of his 
widow to make any adoption to him came to an end when the joint 
family property vested in Vishwanadha’s widow. He accordingly 
dismissed the plaintiffs’ suit. The High Court of Madras on the 
plaintiffs’ appeal did not consider it necessary to enter upon a con- 
sideration of this latter branch of the_ learned Judge’s decision relat- 
ing to Narasayamma’s power to make the adoption. .They, however, 
concurred with the first Court in its other findings, and in agreement 
with the trial Judge held that the sapindas’ assent was not sufficient 
in law to validate the ‘adoption in question, and dismissed the 
appeal. 

The plaintiffs have now appealed to His Majesty in Council, 
and it has been strenuously urged on his behalf that the lower 
Cougs have wrongly applied the law to the present case, As the 
trial Judge has in his judgment fully set out the facts, their Lord- 
ships are relieved of the necessity of stating them in any detail, 
They propose, therefore, to refer only to some salient points in the 
history of this family. It appears that Peerayalingam, the grand- 
father of Vishwanadha, died in 1846; leaving him surviving his 
wido w Veyamma, who was the owner in her own right of the greater 
part of the property which forms the subject-matter of this litigation. 
The plaintiffs allege that Pedda died in 1853, whilst the.defendants 
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place his death so far back as r840. As already stated, 
the trial Judge has found on, the evidence that the latter date re- 
presents approximately the real dafe of his death. The finding is 
that he died some years before his father’s death in 1846. Veyamma 
died in 1855, when the entire family estate vested in Bassavaraju, 
the surviving son of Peeraya. He died in 1878, leaving a son 
Vishwanadha, who survived him only two years. On his death his 
widow succeeded to the estate, and held it as a Hindu widow until 
1908 Narasayamma, the widow of the predeceased co-parcener, 
had become, on the death of her husband, entitled to maintenance, 
which she received from the estate until her death in 1907. 
Peerayalingam, the grandfather of Vishwanadha, had a brother 
named Ayyaraju; his son was also called Sanyasiraju and the present 
defendants are the sons of Sanyasi. Atthe time of the alleged: 
adoption this Sanyasi, who might be conveniently called Sanyasi I, 
was alive. Upon this state of facts the two questions of law which 
the High Court had to determine were exactly the two which the 
District Judge has discussed and decided. First (and this went to 


‘the very root of the plaintiffs’ title), whether Narasayamma had, 


under the circumstances of Peerayalingam’s family, any power in 
1896 surviving in her to make the adoption; secondly, if she had, 
whether the assent that is put forward is sufficient. As already 
observed, the High Court Have abstained from expressing an opinion — 
on the first point. 

Assuming that Narasayamma had, when she purported to adopt 
the plaintiff Bassavaraju, the power to make the adoption, the 
question arises whether that power was validly exercised. In the 
absence of authority from the husband, the valid exercise of the 
power by a Hindu widow in the Dravada country is conditioned on * 
the assent of her husband’s sapindas. In the present case the claim 
is rested on the assent of seven kinsmen. The District Judge has, 
for convenience of reference and examination, divided the agnatic 
relations of Vishwanadha living at the time of the alleged adoption 
into five groups in the order of propinquity. In the first group are 
included Sanyasaraju (the defendants’ father) and the defendants. 
Sanyasaraju died in 1899; it has been found that his assent was 
not asked for nor given. In the second group are included three 
persons whose consent is said to be contained in a paper Exhibit B. 
Both Courts have held their signatures to be forgeries. To group 3 
belong plaintiff Bassavaraju’s father, his paternal uncle, and a witness 
of the name of Ayyappa Raju. These three have certainly given 
their assent to the adoption. 
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To group 4 belonged a man named Borayya Bhusana, since 
deceased, who is alleged to have conveyed his assent ina letter 
addressed to the widow. This letter contains a general approval 
of her intention to make an adoption, but does not evince a consent 
to any specific adoption. There are several men in the remotest 
group who do not seem to have been approached and do not enter 
into the consideration of the case. The question then is whether, 
in the absence of authority from the husband and of the consent of 
the nearest sapinda, the assent of remote sapindas is sufficient to 
validate the exercise of the widow’s power? None of the decided 
" cases deal with the concrete question under consideration. The 

decision in the Rammnad Case (1) which forms the principal authority 
on the validity of an adoption with the consent or authority of the 
husband’s sapindas, declares in general terms the class of kinsmen 
among whom the consent should be sought; and the generality 
of the expressions has in some instances given rise to doubts. But 
a close examination of the judgment shows clearly to their Lord- 
ships’ mind what the Board intended to indicate. Dealing first with 
the case of a joint and undivided family, joint in food, worship, and 
estates, the Board observed as follows :— — 

“ The question who are the kinsmen whose assent will supply the 
want of ‘positive authority from the deceased husband is the first to 
suggest itself. Where the husband’s family is in the normal condi- 
tion of a Hindoo family—i.e. undivided—that question is of com- 
paratively easy solution. In'such a case the widow, under the law 

_of all the schools which admit this disputed power of adoption, takes 
no,interest in her husband’s share of the joint estate, except a right 
to maintenance. And though the father of the husband, if alive, 
might, as the head of the family and the natural guardian of the widow 
be competent by his sole assent to authorise an adoption by her, 
yet, if there be no father, the consent of all the brothers who, in 
default of adoption, would take the husband’s share would probably 
be required, since it would be unjust to allow the widow to defeat 
‘ their interest by introducing a new co-parcener against their will.” 

There the widow had acquired some property which was held by 
her husband separately from the other members of the family, which 

is not the case in the present instance, as Pedda left no separate 
property. Dealing with the case of a widow so situated, Sir James 
Colvile went on to say :— 

“Where, however, as in the present case, the widow has taken by 
inheritance the separate estate of her husband, there is greater diffi- 
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culty in laying down a rule. The power to adopt when not actually 
given by the husband can only be exercised when a foundation for 
it is laid in the otherwise neglected observance of religious duty, as 
understood by Hindoos. Their Lordships’do not think there is 
any ground for saying that the consent of every kinsman, however 
remote, is essential. The assent of kinsmen seems to be required 
by reason of the presumed incapacity of women for independence 
rather than the necessity of procuring the consent of all those whose 
possible and reversionary interest in the estate would be defeated 
by the adoption. In such a case, therefore, their Lordships think 
that the consent of the father-in-law, to whom the law points as the 
natural guardian and ‘venerable protector’ of the widow, would be 
sufficient. It is not easy to lay down an inflexible rule for the case 
in which no father-in-law is in existence. Every such case must 
depend upon the circumstances of the family. All that can be said 
is that there should be such evidence of the assent of kinsmen as 
suffices to show that the act-is done by the widow in the proper and 
bona fide performance of a religious duty, and neither capriciously 
nor from a corrupt motive.” 

The decision in the Ramnad case (1), was followed:and explain- 
ed in Raja Vallanki v. Venkata Rama (2), which established the 
following propositions: That the requisite authority in the case . 


` of an undivided family is to be sought by the widow within that 


family ; that it is in the members of that family that she 
must presumably find such counsellors and protectors as the 
law makes requisite for her ; and that she cannot at her will travel 
out of that undivided family and obtain the aurhorisation required 
from separated and remote kinsmen of her husband. This being 
the position of a widow in an undivided family, what are the condi- . 
tions imposed on her if her husband happens to die in a state of 
separation from his kindred ? Division does not affect her personal 
dependence or give her an independent status to alter by her own 
authority the succession to the estate which she takes as the widow of 
her husband. She is still dependent for counsel and proftction 
upon the nearest sapindas of her husband, who are the most closely 
united to him by ties of blood, or, to use the language of Hindu 
lawyers, by “community of corporal particles.” `The father of the 
deceased, if still alive, continues to be her “natural guardian and 


- venerable protector.” He has furthermore a direct interest in the 


protection of the estate, for in case of~ her’ death without leaving 
her surviving a daughter or the mother of her deceased husband 


(1) (1868) 12 M, I. A, 397. (2) (1876) LR4LALL 
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he has a right to the reversion. His authorisation is therefore 
essentially requisite to the validity of an adoption by her to her 
husband. If there is no father the divided brothers take his place 
by virtue of the tie of blood as her husband’s nearest sapindas ; they 
become her natural guardians and the protectors of her interests. 
They also have an interest in the protection of the inheritance. In 
the absence, then, of the father the assent of the divided brothers is 
equally requisite for the validity of the widow’s adoption. Ifa 
Majority assent and one refuses, his objection may be discounted. 
But the absence of their consent or in case there is only one, of his 
consent, cannot be made good by the authorisation of distant rela- 


tives remotely connected whose interest in the well-being of the 


widow or the spiritual welfare of the deceased, or in’ the protection 
of the estate, is of minute character, and whose assent is more likely 
: to be influenced by improper motives. In this connection it seems 
desirable to bear in mind the following observations of the Board 
in Raghkunada Deo v. Brojo Kishore Deo (1) :— 

“But it is impossible not to see that there are grave social objec- 
tions to making the succession of property—and it may be in the 
case of collateral succession as in the present instance, the rights of 
parties in actual possession—dependent on the caprice of a woman, 
subject to all the pernicious influences which iriterested advisers are 
too apt in India to exert over women possessed of, or capable of 
exercising dominion over, property. It seems, therefore, to be the 
duty of the Courts to keep the power strictly within the limits which 
the law has assigned to it.” 

It is true that in the judgment of this Board in the Ramnad Case(2) 
some expressions are used which might imply that the question of 
reversionary interest forms only a secondary consideration in deter- 
mining what sapindas’ assent is primarily requisite, but the remarks 
that follow as to the right of coparceners in an undivided family to con- 
sider the expediency of introducing a new co-parcener, coupled with 
the observations of the Boardin the subsequent case [Raja Vallankt 
v. Veykata Rama. (3%) show clearly that rights to property cannot be 
left out of consideration in the determination of the question. 


In the latter case the Board observe as follows :— 
“There should be such proof of assent on the part of the sapin- 


das as should be sufficient to support the inference that the adoption 
was made by the widow not from capricious or corrupt motives, in 
order to defeat the interest of this or that sapinda, but upon a fair 
consideration of what may be called a family council of the expe- 


(1) (1876) Le R. 3 I. A, 154. (2) (1868) 12 M, I. A. 397. 
(3) (1876) L. R. 4 I. A 1 (14) ; 
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diency of substituting an heir by adoption to the deceased 
husband.” 

And an eniment Hindu lawyer, dealing with the question whose 
consent is requisite to the validation of an adoption when the 
husband is separate, remarks that an adoption is more a temporal 
than a spiritual institution, there being no spiritual reason for adop- 
tion if the deceased left a fraternal nephew ; and that the requisites 
of a valid adoption are all temporal ; therefore, the spiritual 
consideration should not be allowed to influence the judgment 
regarding the secular essential. And he then goes on to add— 

`“ Some light is thrown on the point by the decisions relating to 
alienations by widows with the assent of the next heir.” (1). 

The reasons which make the assent of divided brothers a requi- 

site condition apply mutatis mutandis to the case of the nearest 


sapindas other than brothers, In the present case Sanyasaraju II - 


was unquestionably the nearest sapindato Pedda at the time of 
Narasayamma’s adoption. He was also unquestionably nearest to 
Vishwanadha. The case for the plaintiff is that in 1882 he had 
given his consent to Narasayamma making an adoption, which was 
repeated in 1894. The trial Judge who heard the evidence found 
as a fact that hoth allegations were false ; and the High Court agree 
in that view. The concurrent finding of the two Courts on this 
point is not open to question on this appeal. Their Lordships 
consider, even if it were open to discussion, the reasons given by 
the District Judge for disbelieving the story to be conclusive. 

It was argued at the bar that no application was made for the 
assent of Sanyasaraju II because it was known that he would refuse. 
This, in their Lordships’ opinion, is a futile reason for not applying 
for his assent. 

In their Lordships’ opinion this suit must failon the second 
ground on which the trial Judge decided the case, viz. that 
Narasayamma did not obtain the requisite assent necessary for the 
valid exercise of that power. Their Lordships express no dis- 
approval of the decision of the District Judge on the first point, 
but, like the High Court, do not find it necessary to decide it. 

Their Lordships will accordingly humbly advise His Majesty 
that the decree of the High Court dismissing the suit should 
be affirmed and the appeal should be dismissed with costs. 

E. Dalgado :—Solicitor for the appellants, 

D. Grant :—Solicitor for the Respondents. 

J. M. P. Appeal dismissed. 

(1) Golap Chandra Sastri on the Hindu Law of Adoption P: 257, 2nd Ed. 
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MAHARAJAH RANJIT SINGH BAHADUR 
v. 
MAHARAJ BAHADUR SINGH. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 


AT FORT WILLIAM IN BENGAL.] 


Limitation—Chowkidari chakran lands—Transfer to semindar—Rights of 
patnidars—Village Chowkidari Act (VL B,C- of 1870) Sec, 51—Indian 
Limitation Act (XV of 1877) Scuedule IT Arts, IL, Ighe 


The respondent was patnidar of villages under patnis granted by the appel- 
lant on chowkidari chakran lands, situate: within the villages, resumed by the 
Collector under the Bengal Act VI of 1870 and then transferred to the appel- 
lant; the respondent sued for declaration that the lands formed part of the 
several patnis and for settlement and possession : 

Held, the suits were not suits for specific performance of contracts within 
article 113 of schedule II of the Indian Limitation Act, but suits for possession 
of immovable property within article 144 and that the period of limitation 
accordingly was not three but twelve years, 

The word “‘ contract ™ primarily means a transaction which creates personal 
obligations but it may, thongi: less exactly, refer to transactions which create 
legal rights. It is in this latter sense that it is used in section 51 Act VI B.C, 
of 1870 and the rights thereby réserved to the patoidars and others on the transfor 
to the zemindar of chowkidari chakran lands, comperhensively included in the 
word ‘‘contracts”, are real rights, the enforcement of which is secured not by a 
wilt for specific preformance but by a suit for possession. 


Consolidated appeal from a judgment and several decrees of the 
High Court (Chitty) and Teunon, JJ.) of Calcutta, dated the sth 
March, 1973. 

The sole question for determinaton was whether the suits were 
barred by limitation. The respondent was patnidar and durpatni- 
dareof seven villages held under jaźni grants from the appellant. 
The Government resumed possession under Village Chowkidari Act, 
Bengal, of the chowkidari chakran lands and transferred them to 
the appellants, The respondent’s right to pessession of the lands 
being denied, he instituted 7 suits in the Munsiffs Court claiming 


a declaration that the chowkidari chakran lands formed part of | 


the patnis and that he was entitled to a settlement and possession. 
The appellant contended that they were not suits for possession of 
immovable property within article 144 of schedule II of the Indian 
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Limitation Act, 1877, but suits for specific performance of contract 
within article 113 of the schedule and were barred after 3 years 
from dàte of performance or notice of refusal of performance. The 
District Judge on appeal from the. Munsiffs Court accepted the 
appellant’s centention and dismissed the suits. 

Upon consolidated appeals to the High Court, Rampini and 
Sharfuddin, JJ. held article 113 .applied but remanded the suits for 
inquiry as to whether the suits were instituted within 3 years of 
respondent’s attaining majority. On appeal from the Munsiff on 
remand, the District Judge decided in favour of the appellant and 
again dismissed the suits. Upon a further appeal to the High Court 
(Chitty and Teunon, JJ.) disagreed with the view taken by Rampini 
and Sharfuddin, JJ. and held that article 144 and not article 113 
of the schedule applied and accordingly decreed the suits’in favour 
of respondents. 

Hence this appeal. 


De Gruyther, K. C. and O'Gorman (for Hddis serving with Æ. 
M. Fortes) for the Appellant: The suits were for specific perfor- 
mance of contracts and were barred by article 113. Respondent’s 
right arose out of covenants implied in the patnis and by virtue of 
section 51 of Bengal Act VI of 1870 which’ provides that the transfer 
is subject to rights of contract : Ranjit Singh v. Kali Dasi Debi (1). 
The Board in that case upheld the decree of the High Court for 
possession subject to reasonable assessment. There was no right 
to possession until the assessment was made. The suits cannot 
therefore be regarded as suits for possession : Hari Narain Masum- 
dar v. Mukund Lal Mundal (2). . 

Upjohn, K. C.and Sir W. Garth for the Respondent : Article 113 
applies only to suits to enforce specific performance of a purely perso- 
nal obligation. Under the Za/nis the respondent had a real interest 
in the chowkidari chkaran lands and not merely a right founded on a 
personal obligation. The word “contract” in-section 51 of Bengal 
Act VI of 1870 is used in a wide sense, and includes a conveyance 
of real right. In Ranjit Singh v. Kali Dasi Debi (1) it was daid 
down that section 51 preserved the rights of ‘third parties in the 
lands. The suits were for possession within article 344 and were 
therefore not barred within twelve years. 


De Gruyther, K. C., replied. 
The judgment of their Lordships was delivered by 


(1) (1917) L. R. 44 I, A. 1173 25 G L. J. 499. 
{2) (1900) 4 C. W. N, 814. : eed 
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Lord Buckmaster :—This is a consolidated appeal against 
seven decrees of the High Court of Calcutta dated the 5th March, 
1913. These decrees were made in seven suits instituted by the 
respondent on the roth and 2oth September, 1904,- against the 
appellant and others claiming to recover possession and settlement of 
certain chowhidari chakran lands in villages of which the appellant 
is the semindar. Itis unnecessary to deal with the history and vicis- 
situdes of the litigation, as the.only question that now arises for de- 
termination is whether the suits were barred by the Indian Limitation 
Act, 1877. This statute, as is well known, fixed different periods of 
limitation within which suits of different characters should be 
brought. The appellant contends that article r13 of the 2nd sche- 
dule of that statute regulates the rights of the parties in the present 
case, while the respondent asserts that the period is fixed by article 
144 of the same schedule. By the terms of the schedule, article 113 
is stated to apply to a suit for specific performance of ‘a contract, 
the period of limitation is fixed at three years and the time from 
which the period begins to run is stated to be the date fixed for the 
performance, or if no such date is fixed, the date when the plaintiff? 
hab notice that performance is refused. Article 144, on the other 
hand, relates to a suit for possession of immovable property or any 
interest therein not thereby otherwise specially provided for, the 
period is twelve years, and the time from which the period begins 
to run is when the possession of the defendant becomes adverse to 
the piaintiff. If article 113 applies the appellant is entitled to 
succeed. But it is admitted that he must fail if article 144 pres- 
cpibes the true period. 

The circumstances out of which the action arose can be briefly 
stated. The respondent is the putnidar of half and durputnidar of 
the other half of the village of Gopalpur, and is pufntdar of six other 
villages, all of the said villages being within the semindari of the 
appellant. Some of the lands in these villages included in the 
puinis and the @urpuinis were originally held as chowkidan chakran 
lands, but in June 1898 these lands were all resumed by the 
Collector under the Bengal Act VI of 1870, and then transferred 
to the appellant. It is unnecessary to state the history of these 
lands, the circumstances attaching to their tenure and the respective 
tights of the parties when they Were resumed by the Collector, for 
all these matters have been fully dealt with in a judgment of this 
Board in the case of Raja Ranjit Singh v. Kali Dasi Debi and 
others (1). It :was there decided that upon such resumpiion and 


(1) (1917) Le R, 44 I, As 117; 25 C Ln J. 49% 
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transfer to the semindar as is provided by the Bengal Act VI of 1870 
the putnidar or the durputnidar is entitled under section BI to 
possession of the chowkidari chakran lands. That right depended 
upon the interpretation given by the Board to section 51 of 
Act VI of 1870. This section operates to transfer the land 
to the zemindar, “subject to all contracts theretofore made in 
respect of, under, or by virtue of which any person other 
than the semindar may have any right to any land, or portion of 
his estate or tenute in the place in which such land may be 
situate.” ` 

Lord Parker in delivering the judgment of the Board, while 
commenting upon the fact that these words were not happily chosen, 
expressed the opinion that their obvious intention was to preserve 
the rights of third parties. He said :—"They contemplate a case 
in which the village in which the resumed lands are situate has been 
made the subject of a contract by the semindar or those through 
whom he claims, and that under this contract some third party may 
have interest in the lands resumed. They are wide enough to in- 
clude, and in their Lordships’ opinion do include, the rights ofa 
putnidar under a putni grant by virtue of which the puinidar is 
lessee of the semindar’s interest in the lands resumed, and also the 
rights of a durpuinidar under a durputni grant.” 

There is, therefore, no longer ‘any question as to the right of the 
respondent to the lands, but the appellant’s contention is that as the 
rights of the putaidar are reserved under the words referred to 
they must be assumed to be contractual rights, that consequently 
a suit to enforce those rights must be a suit for specific performance, 
and that the date from which the statute begins to run must be the 
date of the grants to the zemindar. Their Lordships are unable to 
accede to this contention. It does not follow that because the 
rights originally arose by virtue of a grant declared to be a contract 
within the meaning of section gr they are therefore rights, contrac- 
tual in the sense that the contract by its terms creates and regulates 
the personal obligations and duties of the grantor in the circum- 
stances that have arisen. At the time when the pufni grants were 
made the resumption of the chowkidari chakran lands was not even 
contemplated, and the grant necessarily contains no reference what- 
ever to the circumstances that would arise and the relationships that 
would exist in the event of the Government resuming possession. 
Upon resumption of such possession the rights of the puénidar were 
those conferred on him by the estate and interest created by the 
putni leases, and it was these rights that were kept alive by section 
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5I of Act VI of 1870 of the Bengal Council. Itis only necessary PG 
to examine the words which prescribe the date from which the 1918, 
period begins to run in article rr3 of the second schedule of the Ranjit 
Limitation Act to show the difficulties in the way of any contrary Maharaj, 
contention. This date, as has already been pointed out, is either — 
the date fixed for performance or the date when the plaintiff has 70” d Buckmaster. : 


notice that performance has been refused, but no date whatever 
has been fixed for performance in such a case as the present, either 
by the original grant or by the terms of the statute, nor has there 
been any refusal to perform a contract, for there was no unexecuted 
contract which had to be performed. A suit for specific perform- 
ance is essentially a suit for enforcing a stipulated obligation relating 
to property. The word “contract” itself primarily means a trans- 
action which creates personal obligations, but it may, though less 
exactly, refer to transactions which create real rights. It is in this 
latter sense that the word was used in section 51, and the rights 
thereby reserved to the putnidars, comprehensively included in the 
word “contracts,” are real rights, the enforcement of which is 
secured not by a suit for specific performance, but by a suit for 
possession, and it is this which, in their Lordships’ opinion, is the 
character of the suits in the present case. 
From this it follows the period of limitation is that fixed by 
Article 144; consequently the judgment appealed from is in their 
- Lordships’ opinion corréct, and they will humbly advise His Majesty 
that this appeal should be dismissed with costs. 
Messrs, Downer and Johnson : Solicitors for the Appellants; 
” G. C. Farr: Solicitor for the Respondent. ` 


J. M, P. Appeal dismissed, 
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SHEIK SHARFUDDIN AND ANOTHER 


\ 
. v. 


RADHA CHARAN DAS AND ANOTHER. 


[ON APPEAL FROM THE Hic Court oF JUDICATURE AT FORT 
` WILLIAM IN BENGAL] ' 
Revenue Sale Law of Bengal—Sal: for arrears of Government | revenne—"* Ie. 
gality” and “ Irregularity 9 Distinction between them—" Official Gasctte x 
— Publication in vernacular Gasette unnecesiary—Bengal Land Revenue 
Sales Act (XT of 1859) Secs. 3, 5, 6 33+ © 2 
Failure to notify in the vernacular Government Gazette the sale of an estate 
the Government revenue of which exceeds Rs 500 is not an illegality which per se 
vitiates the sale as having been made ‘“‘ contrary ” to the provisions of Act ‘XI 
of 1859. i 
Semble, that it is a sufficient compliance with para, 2 of section 6 of that 
statute if the sale has been notified in the Official Gazette published at Calcutta. 
Plaintiffs were suing a trespasser to recover possession of their 
zemindari in the Balasore District“of Orissa. Meanwhile there was 
default in payment of revenue, and the zemindari the Sadar Jama 
(revenue) of which was Rs. r 586, was put up for sale under Act XI 
of 1859 and purchased by defendants. Plaintiffs brought the present 


„suit to set aside the sale on the ground that it had not been notified ° 


in the Uriya Government Gazette (although notified in that pub- 
lished in Calcutta), Before 1895 it was the practice to notify such 
sales in both Gazettes, but from 1895 to 19TT publication in the 
vernacular Gazette was discontinued under order of the Local 
overnment. The Subordinate Judge of Cuttack held that the 
vernacular Gazette was included in the term Official ” Gazette in 
section 6 of Act IX of 1859, and that in view of the Full Bench rul- 
ing in Lala Mobarak Lal v. Secretary af State (1) the omission to 
notify the publication in such vernacular Gazette was an illega- 
lity. He therefore set aside the sale. eo 
On the question of substantial injury he observed “ although 
the property was sold at a much lower price than its fair price had 
it been sold at a private sale, it cannot be said that the price was 
inadequate when it was made at a revenue sale and when the pur- 
chaser knows that he would have to plunge into litigation before 
getting quiet possession ” The Calcutta High Court (Richardson 
and Newbould, JJ.) reversed this decision : they held that the Full 


(1) (1893) Le R 201 A, 16531. L, R. 21 Cale, 70. 
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Bench ruling relied on by the lower Court had been practically 
overruled by the Privy Council decision in Gobinda Lal v, Ram- 
janam Misir (1), “ the effect of which” they observed “is to annul 
to a very great extent the distinction between illegalities and irre- 
gularities ". Publication in the Calcutta Gazette was a sufficient. 
compliance with section 6 of the Act, but that even if it were not, 
section 33 applied to the case and that the sale could not be set 
aside without proof of substantial injury by reason of the irregu- 
larities complained of. 
Hence this appeal. 

A. M. Dunne and Ramsay for the appellants : The case is outside 
section 33 of the Act, but even if ‘that section applies the plaintiffs have 
suffered substantial injury, As to this there are concurrent findings 
against us, but the first Court has adopted a wrong test of what is 
a fair price. Our main ground however is that the Subordinate 
Judge was right in holding that the faiiure -to notify the sale in the 
Uriya Gazette was an illegality which in itself vitiated the sale. The 
“Act should be construed generously in favour of those whose pro- 
perty is sold. “Gazette” in section 6 includes Gazettes : the legislature 
did not mean one Gazette-only ina language which nine tenths of 


the people do not understand. Zala Mobarak Lal v. Secretary of 


State (2) is an express authority in my favour: and Gobinda Lal 
v. Ramjanam Misir (1) though there are observations of the Board 
against me, it was decided: on an entirely different point, viz, that 
the ground of complaint had not been taken before the Commis- 
sioner. 

Their Lordships intimated to Kenworthy Brown who appeared 
for the respondents, that they did not desire to hear argument but 
would, like a reference to any further authorities. He referred to 
Fasadduk Rasul Khan v. Akhmad Husain (3) : 

(Zord Shaw—That is a complete negation of the Indian case 
cited) : 

Their Lordships’ judgment was delivered by 

Lord Shaw: —This is an appeal from a judgment and decree 
of the High Court at Calcutta, datéd the rst July, 1913. That 
decree reversed a judgment and decree of the Subordinate Court of 
Cuttack, dated the goth March, rgrr. 

The suit was one to set aside a sale for arrears of Government 
revenue. The sale had been conducted under the provisions of 
` the leading statute, Act XI of the year 1859, 


(1) (1885) I. L. R. 11 Cale. 200. 
(2) (1893) L. R. 20 I. A. 165; I. L. R. a1 Calc, Jo, 
(3) (1893) L. R. 20 I, A. 17631, ee 
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By section 33 of that statute it is provided that no such sale 
“shall be annulled by a Court of Justice, except upon the ground 
of its having been made contrary to the provisions of this Act, and 
then only on proof that the plaintiff has sustained substantial injury 
by reason of the irregularity complained of.” The defect of pro- 
cedure which is said not to be merely an irregularity but to amount 
to an illegality is this: that publication of the notification of sale was 
necessary in the Uriya vernacular Government “ Gazette,” circulat- 
ing in the district. By order of the Lieutenant Governor, manifestly 
made for purposes of public convenience, it was ‘provided that a 
notification of sales should not appear in that publication. On the 
hypothesis which is by no means admitted, that non-publication in 
the “ Uriya Gazette” was an irregularity, the question for the Board 
is whether this was an illegality, so as to make the sale “contrary 
to the provisions” of the Act. 

It is admitted by Mr. Dunne, with his usual candour, in the argu: 
ment presented to the Board, that the main provisions applicable 
to the conduct of sales, namely, those of sections 3, 5, and6 of the 
statute, have been, in all points, complied with, These sections, 
provide, not only for notification in the Official Gazette, which is, 
on the proper interpretation of those sections, the Official Gazette 
published in Calcutta,, but they also make provisions for a local mode 
of communication in the particular district, viz, “in the language 
of that district, in the office of the collector,” otherwise as set forth 


' in section 3. 


In these circumstances their Lordships are of opinion that no 
ground has been made out in the present case for the argument that 
this sale has been made by procedure contrary to the provisions of 
this Act. 

There remains further the question of irregularity. Their Lord- 
ships are of opinion, not only that there has been no contravention 
of the provisions of the statute, but that, even if their view was that 
any irregularity had been committed, upon which it is not necessary 
to enter, there has been no proof offered that any substantial injury 
arose to the appellants in* consequence of the irregularity com- 
plained of. : 

Their Lordships say no more upon the question, except that on 
the latter point all the Courts-below are agreed, that is to say, that 
it is not established that the appellants bring forward a case of any 
substantial injury attributable to the irregularity which they allege. 

The essential corditiors for setting aside the sale have accordingly 
nat been satisfied. ' 
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In those circumstances their Lordships do not doubt that the 
High Court have come to a correct conclusion, and they will humbly 
advise His Majesty that this appeal be dismissed with costs. 


T. L. Wilson & Co.:—Solicitorsfor the Appellants. 
Ranken, Ford and Chester:—Solicitors for the Respondents. 
J M. P.. ; Appeal dismissed 
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Present: Lord Shaw, Sir John Edge, Mr. Ameer Ali and Sir 
Walter Phillimore, Bart, 


GAURISHANKAR BALMUKUND 
. v. 
CHINNUMIYA AND OTHERS. 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER, 
i CENTRAL PrRovinczs.] 


Civil Procedure Cote (Act XIV of 188a), S. 925A—Transfer of execution 
Proceedings to Collector—Judgment-debter’s incompetency to alienate—Mort. 
gage by the judgment-debtor of the property under Collector’s control void, 

The -incompetency to alienate, imposed on th ¢ judgment-debtor by section 
325A of the Code of Civil Procedure, 1882, is complete, and is not limited to 
the time during which the property is under the Collector's control, and a mort- 
gage made by him in contravention of the provisions of that section is void and 
of no legal effect whatsoever. 

Mogniram Vithuram v. Bakubai (1) overruled, Murray v. murat Singh (2) 
and Mt, Salu Bai v. Bajat Khan (3) approved. 

Exs parte appeal against a judgment of the Court of the Judicial 
Commissioner (April 26, 1913) affirming a decision of the Court 
of the Second Additional District Judge, Amraoti. . 

The suit giving rise to the appeal was brought by the appellant 
to enforce a mortgage, dated the 22nd July, 1892. The defence 
was that in certain execution proceedings against the mortgagor 
the mortgaged properties came, according to the provisions of the 
Code of Civil Procedure, 1882, under the management of the 
Collector in December 1891, that the said management continued 

(1) (1912) L L. R. 36 Bom. 510, : 

(2) (1907) 3 N. L. R. 172. 

(3) (1917) 13N. L, R, 130. 
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until May 1897, and that the mortgage having been given in con- 
travention of the provisions of section 325A of the Code was 
void and could not be enforced. i i 

The District Judge relying upon Murray v. Murat Singh (x) 
held that the mortgage was absolutely void. On appeal the Court 
of the Judicial Commissioner affirmed the decree. The plaintiff, 
thereupon, appealed to His Majesty in Council. 

De Gruyther, K. C, and J. M. Parikh for ‘the Appellant : 
Section 325A of the Code of Civil Procedure, 188a, is intended 
only to secure to the Collector full and unrestricted power to deal 
with the property and postpone all rights and, powers of the judg- 
ment-debtor, the owner, as against the Collector. The mortgage is 
enforceable against the mortgagor, the judgment-debtor, after the 
management of the Collector had ceased; Magniram Vithuram v. 
Bakubai (a), and Jhabulal Kalarv. Rampershad (3). The submission 
made is supported by section 43 of the Transfer of Property Act, 
and section 18 of the Specific Relief Act. The decision in Murray, 
y. Murat Singh (x), affirmed by a majority in Aft. Salu Bai v. Bajat 
Khan (4), is not right, The judgment of Mittra, J. C., in the last 
case was relied on. ` 

The Respondents did not appear. 


The judgment of their Lordships was delivered by 


Lord Shaw.—By section 325A of the Code of Civil Procedure 
Act XIX of 1882) it is provided that :— 


_"So long as the collector can exercise or perform in respect of . 
the judgment-debtor’s immovable property, or any part thereof, any 
of the powers or duties conferred or imposed on him by section 322 
to 325 (both inclusive), the judgment-debtor or his representative in 
interest shall be incompetent to mortgage, charge, lease, or alienate 
such property or part except with the written permission of the 
collector, nor shall any Civil Court issue any process against such 
property or part in execution of a decree for money.” 


In the present case the two salient facts. are simply these : «That 
in 1891 the Collector of the district came under the Act into posses- 
sion of the property in question ; and that secondly, while he was 
still in possession of the property, a mortgage upon it was granted 
on the 22nd July, 1892 by the judgment-debtor. It is now sought 
to make that mortgage operative in the appellant’s favour by reason 
of this ; that the construction, it is alleged, of section 325A is net 


(1) (1907) 3 N. L. R. 172, (2) (1912) I. L. R. 36 Bom, 510, 
13) U£ço}) 4 Cen, P, L, R, 156. (4) (1917) 13 N. L.R, 130, 
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to be read in the complete and operative sense natural to the words,, 
that is to say, of incompetency to mortgage such property, but must 
be read with an implied limitation. The limitation suggzsted is that 
there still remained in the judgment-debtor a power to mortgage the 
property so as to become operative over any residue that might 
arise to the latter after the Collector’s regime had ended. It is the 
fact that the Collector's regime has now ended, but it is also the fact 
that, pending his regime, namaly, on the 22nd July, 1892, the mort- 
gage which is now founded upon was granted. 

Their Lordships have been referred to authority upon this ques- 
tion. That which is founded on by the appellant particularly is the 
case of Magniram Vithuram Marwadi v. Bakubaimard Rakkma 
Zohar and others (1). Their Lordships are of opinion that that case 
was - erroneously decided. Upon the contrary, the case of Murray v. 
Muratsingk (2), referred to in the judgment under appeal, and the 
case Mt. Salu Rai v. Rajat Khan (3), which has been decided recent- 
ly by the Full Bench of .the Central Provinces in 13 Nagpur Law 
Reports, p. 130, ate,in the opinion of the Board, proper decisions 
and sound in law. : 

In short, the sole point in this-appeal is whether a declaration 
by statute that a judgment-debtor shall be incompetent to mortgage 
his property is or is not to be read in the exact and plain sense 
which the words imply. It is not necessary to go into reasons for 
the statute, but if reasons were to be implied, it is manifest that a 


- confusion of title of a somewhat extraordinary kind would arise if it 


was held that there was a competency on the one hand to mortgage 
the residuary interest, so to speak, of the judgment-debtor by him, 
leaving, on the other, uncontrolled and unimpaired during the same 
time, all those acts of administration by a Collector, which it is 
admitted in argument would-be perfectly competent. The confusion 
emerging from such a situation is not hard to figure. Their Lord- 
ships content themselves with holding that the judgments of the 
Courts below on this point are right, and they will humbly advise 
His Majesty that the appeal should be disallowed. No other point 
was taken upon the appeal. The respondents not having appeared, 
there will be no order as to costs. 

E. Dalgado :—Solicitor for the Appellant. 

Respondents did not ‘appear. 
J. M. P. 2 Appeal dismissed. 

` (1) (1912) I. L, R. 36 Bem. 510, (2) (1907) 3 N. L, R 171, 
; (3) (1917) 13 N. L. R. 130. 
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APPELLATE CIVIL.. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
: Beackeroft. 


JHARU CHARAN MAITY 
j v. 
SRIDAM CHANDRA MAHAPATRA AND oTHERS.* 


Rent—Osufructuary mortgagee— Notice—Bengal Tenancy Act (VIII of 1885), 

See. 72 (7), 3 ` 

The plaintif appellant was a usufructuary mortgagee from the second defend- 
ant and was, undèr`the terms of the mortgage contract dated the sth July, 1910, 
entitled to possession. The first defendant was the actual cultivator who 
held under the second defendant under a lease dated the and May, 1904. The 
plaintiff did not give the requisite notice to the tenant and the result was that 
the first defendant.paid his rent to the second defendant. ` 


Held, that under section 72(1) of the Bengal Tenancy Act, the first defendant 
was not Hable for rent to the plaintiff. ' í 


Appeal by the: Plaintiff, 
Suits for arrears of rent, $ 


, 


1 


The material facts appear from thé judgment. 


‘The Court of first instance decreed the suit. * This decree was 
reversed on appeal and the suit was dismissed. This decree was 
affirmed on second appeal by the following judgment ‘of 


Newbould, J —The plaintiff in this suit is the holder of a usu-} 
fractuary mortgage from defendant No. 2, and claimed rent of the 
land held by defendant No. 1 as a tenant under the mortgagor. 
He brought a suit for the rent of this land and obtained a decree 
in the first Court on the' ground thatthe tenant had agreed to pay 
rent to him. On appeal, the learned Additional District Judge held 
that the plaintiff had not got possession of the land and could not 
claim any rent from the defendant. It is now contended that, 
apart from any question of agreement between the plaintiffeand - 
defendant No. 1, the plaintiff is entitled to recover rent under hia 


. Mortgage when it is admitted that defendant No, 1 is a tenant of 


the mortgagor. This is a case which was not set up in the lower 


* Letters Patent Appeal No. 78 of 1915, against the decision of Mr. Justice 
Newbould, “dated the 23rd April, 1915, In Appeal from Appellate Decree No. 
1983 of 1913, against the decision of S, P, Sen, Esq., Additional District? Judge 
of Hooghly, dated the 26th May, 1913, reversing that of Baba Tartaprasanna 
Chatterjee, Munsiff and Court, at Ulnberia, dated the goth April, 1912, 
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Courts. In the plaint, relief was claimed fron defendant No.: 1, 
only, if he had not paid the rent in kind to defendant No.2. As 
it has been found by the lower appellate Court that the produce of 
the Jand has been delivered to the guardian of defendant No. 2, the 
plaintiff, on his pleadings, is not entitled to any relief against defend- 
ant No. x. The plaintiffs’ claim against defendant No. 2 has been 
withdrawn atan early s‘age of the case. The plaintiff-cannot make out 
an entirely new case in second appeal and he is entitled to any 
relief in this suit. The appeal, is therefore, dismissed with costs. 

' Against this decision, th? plaintiff appealed under clause r5 of 
the Letters Patent. ‘ 


Babus Mahendra Nath Ray and Surendra Nath Guka for the 


Appellants. 

Babu Gour Mohan Dutt for the Respondents. 

The judgment of the Court was delivered by 

Yookerjee, J.:—This is an appeal under clause 15 of the Letters 
Patent from a judgment of Mr. Justice Newbould in a suit for arrears 
of rent. The plaintiff appellant is the usufructuary mortgagee from 
the second defendant, and is, under the terms of the mortgage con- 
tract dated the sth July, 1910, entitled to possession. The first 
defendant is the actual cultivator who holds under the second 
defendant under a lease dated the and May, 1904. The plaintiff 
brought this suit to recover from the ‘first defendant, arrears of rent 
which had accrued due after the date of the mortgage. The first 
defendant pleaded that he had paid the rent to his landlord, the 
mortgagor second defendant. The Court of first instance decreed 
the suit. The District Judge has reversed that decision and dis- 
missed the suit; his decree ‘has been affirmed on second appeal 
to this Court. It is plain that in view of the provisions of section 72 
of the Bengal Tenancy Act the plaintiff is not entitled to succeed. 
Under sub-section (1) of that section a tenant shall not, when his 
landlord’s interest is transferred, be liable to the transferee for rent 
which became due after the transfer .and was .paid to the landlord 
whose interest was so transferred, unless the transferee has before 
the payment given notice of the transfer to the tenant. It has been 


found that the plaintiff did not give the requisite notice to the tenant _ 


in the case before us ; there is thus a complete answer to the claim, 
and we need not consider whether the first defendant paid the 
arrears of rent to the second defendant in good faith within the 
meaning of section so of the Transfer of Property Act. 

The result is that this appeal is dismissed with costs. 
A T. M. ~ Appeal dismissed, 
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Before Mr. Justice Teunon and Mr. Justice Greaves. 


RAMSARAN RAY AND OTHERS 
v., 
RAMPRASANNA MUKERJEE AND OTHERS.* 


Plaint, amendment of —Jurisdiction— Mortgage suit— Mortgaged properties sitwate 
partly in Sonthal perganas—Sonthal Perganas Settlement Re tom (LIT of 
1872), Sec. 5—Plaint, amendment of, by withdrawing the claim against the 
property in Sonthal perganas— Amendment, if proper. 

A sult to recover money due on a mortgage bond by sale'of the mortgaged 
properties, one of which was situated in the Sonthal Perganas, was instituted in 
the Court of the Subordinate Judge at Birbbum. At the hearing objection was 
taken under section 5 of the Sonthal Perganas Settlement Regulation ITI of 1873 
that the Court had no Jurisdiction to entertain the suit. The plaintiffs then 
(11 months after the institution of the suit) made an application for amendment 
of the plaint by withdrawing thelr claim against the property in the Sonthal 
Perganas which was granted : 


Held, that by permitting the amendment to be made the Court did not exer- 
cise its jurisdiction improperly. 


Held further, that lookiag upon the plaint as preseated on the date the 
amendment was made, the Subordinate Judge had jurisdiction to proceed with 
the suit, 


Appeal by the Defendants. 

Suit for recovery of money due on a mortgage bond. 

The material facts appear from the judgment. 

Babus Sibaprasanna Bhattacharyya and Pasupathi Nath 
Sasiri for the Appellants j 


Babus Mahendra Nath Ray, Peary Mokan Chatterjee and 
Dhujanga Bhushan Mookerjee for the Respondents. l 


The judgment of the Court was as follows : 


This appeal arises out of a suit brought to recover money due 
on a mortgage bond by the sale of the mortgaged properties. ,The- 
mortgage covers 7 items of property and of these the 4th is situated 
in the Sonthal Parganas. The suit was instituted in the Court of 
the Subordinate Judge of Birbhum. At the hearing before him it 
was contended that by reason of the provisions of section 5 of the 
Sonthal Pergannas Settlement Regulations III of 1872 the Court 


* Appeal from Original Decree No. 170 of 1917 against the decree of Babu 
Nagendra Nath Chatterjee, Subordinate Judge of Birbhum, dated the sth. April, 
i a 
1917. ; 


Vou. XXIX] HIGH COURT. 20) 


- of the Subordinate Judge of Birbhum had no jurisdiction to enter- os 
tain the suit. To meet this objection on the arst March rgr7 the 1919. 
plaintiffs presented a petition by which they amended their plaint 
by withdrawing their claim against the 4th item of property. R ampraianna; 

The first contention of the appellants before us then is that this —_— 
amendment made 1134 months after the institution of the suit should 
not have bzen permitted. We think however that this amendment 

- was within the discretion of the Subordinate Judge, and we cannot 
say that by permitting the amendment to be made he has exercised 
his discretion improperly. On the plaint as thus amended no 
question of jurisdiction arises, and looking upon the plaint as one 
presented on the date, the amendment was made, we think that the 
Subordinate Judge had then jurisdiction to proceed with the suit. 

The second contention before us is that the bond was taken by 
the exercise of undue influence and also that it represents an un- 
conscionable bargain. In support of the plea of undue influence 
two of the defendants were examined, They state in the course of 

-~, their evidence that the bond was obtained under pressure, but they 
gave no details of the pressure that they say was exercised. We 
agree with the Subordinate Judge in holding that they failed to make 
out that plea. The facts and figures which might have gone to show 
that the transaction represented an unconscionable bargain have 
not been laid before us and we are unable therefore to give effect to 
that contention. 


This appeal fails and must be dismissed. We make no order as 
to costs. À 


De K, R. Appeal dismissed, 


Before Mr. Justice Chitty and Mr. Justice Teunon. 


SAKHI LAL CHOWDHURY AND OTHERS 
V. 
: MUNSHI WAJID ALI AND OTHERS.* 
Mitakshara Joint Family—Separation amongst brothers—One member, if may 
sell his share after separation 
In a Joint Mitakshara family consisting of three brothers, there was no formal 


© Appeals from Original Decrees Nos. 76 and 78 of 1910 against the decrees 


of Arther Goodeve Aa Die val Land Acquintion Judge of Zillah, 24-Perganas, 
dated the rith of 
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partition of the properties but the three members lived separately owning separate 
properties by amicable settlement : : 

Held, that each member is competent to sell or otherwise dispose of the share 
which he was in possession by such arrangement. 


Appeals by Claimants 1, 2 and 3. . 

The material facts will appear from the following. judgment. 
Babu Manmatha Nath Mukherjee for the Appellants. 
Babu Baranashibashi Mukerjee for the Respondents. 

The judgment of the Court was as follows : 


These appeals arise out of an apportionment case in land acqui- . 
sition proceedings and relate to the th share of Heera Lal 
Chowdhury in the property acquired. The appellants are Sakhi 
Lal Chowdhury and others, claimants Nos. 1, 2 and 3 the brothers 
and nephew of Heera Lal. They are supporting their own case 
and that of the mortgagees from Sakhi Lal who do not appear in 
these appeals. The respondent Munshi Wajid Ali, claimant No. 4, 
who claims the share of Heera Lal by a purchase dated 28th 
August 1900 (Ex. A). The only question is whether Heera Lal had 
power to sell his share in 1900 the brothers having, before that time 
formed members of a joint Hindu family governed by the Mitak- 
shara School of Hindu Law. 

On 28th July 1889, Sakhi Lal Choudhury, acting as Karta, 
had mortgaged the whole property for Rs. 8000. The sale by Heera 
Tal as we have said, was in 1900, following very closely after the 
mortgage and further charge executed by him in favour of his 
vendee. Sakhi Lal again purported to mortgage the property on 
28th January 1904, for Rs. 17000 and by this mortgage, the first 
mortgage was paid off. Though he described himself as the Karta of 
thé joint family in the second mortgage, he was joined in that mort- 
gage, by his brother Ram Lal and no mention was made of Heera 
Lal. The sons of Shyam Lal were mentioned but they were not 
parties to the deed. f f 

On the facts stated by learned Land Acquisition Judge, which 
are now in dispute, there can be no doubt that, between the mort- 
gage of, 1889 and. the sale by Heera Lal in 1906, the joint family 
had become separate. We find that on 11th February 1899, Sakhi 
Lal himself made a Will which was registered in which he purported ` 
to leave his one-third share in the property to his widow. Then we 
have Heera Lal’s dealings with his one-third share and we also have 
the fact that, on 12th September 1900, Sakhi Lal took a Jdatnapatra 
from Heera Lal by which he agreed to purchase Heera Lal’s share 


* 
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in the property for Rs. 6000. There is the further fact, on the evi- 
dence that Sakhi Tal brought a suit against Heera Lal and attached 
his property in that suit. _ All these circumstances show clearly that 
the family was no longer joint at the date of Heera Lal’s sale. 

It was suggested that Heera Lals ysth share in the whole of 
the property might be subject to the mortgage of 28th July 1889. 
But this cannot be so, in as much as that mortgage had been paid off 
in 1004, by the second mortgage which Sakhi Lal executed in favour 
of the previous mortgagee, and another person. He bad no power 
at that time to bind Heera Lal’s share and it cannot, therefore, be 
said that Heera Lal’s share was any longer subject to the first mort- 
gage. = 3 

These two appeals must accordingly be dismissed with costs. 
We assess the hearing-fee at two gold mohurs and one gold mohur 
respectively. 


RM. M. Appeals dismissed. 


CRIMINAL REFERENCE. 


Before Mr. Justice Richardson and Sir Syed Shamsul Huda, 
Knight, Judge. 


RAM SUNDAR DAS 


U. 


. KING-EMPEROR.*# 


Criminal liability—Onsouniness of mind—Penal Code (Act XLV of r860), 

Sec. §¢-—Burden of proof. 

The accused killed his wife and child, There was no apparent motive to 
explain the double murder and the accused admitted without reservation what he 
had done and made no attempt at concealment or escape. According to the 
accused his mind was a blank at the time of the occurrence and he was not 
conscious of what he did. There was some evidence that the accused had not 
been quite himself, that he had been disturbed and distressed by the shortage of 
cloth, rice and fodder. There was no reliable evidence that his intellect was 
deranged: z 

field, that the- cognitive faculties of the accused were not so impaired that he 
did not know the nature of his act or that he was doing what was wrong or con- 
trary to law and that he was not therefore exempt under section 84 of the Indian 
Penal Code, from criminal liability. 


*Criminal Reference No. 39 of 1918, by D. P. Bagchi Esq., Additional 
Sessions Judge of Mymensingh, dated the 26th November, 1918. 
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Qucen-Empress v. Kader Nasyer Shak (1) followed. 
The burden of proving unsoundaess of mind rested on the accused. 
4 


Reference under sectiun 307 of the Criminal Procedure Code. ~ 


The accused was tried by the Additional Sessions‘ Judge of 


l Mymensingh and a jury on a charge of murdering his wife and his 


infant daughter by striking them with a dao. The Additional 
Sessions Judge accepted the opinion of the jury that the accused 
killed his wife and child but’ agreed with the minority that the 
verdict should be not guilty on account of unsoundness of mind and 
accordingly referred the case for orders of the Hon’ble High Court. 
Mr. Orr for the Crown. E 
GAV 
The judgment of the Court was as follows: 


The case of the accused Ram Sundar Das has been referred to 
us by-the Additional Sessions Judge of Mymensingh under section 
307 of the Criminal Procedure Code. The accused was tried by 
the Additional Sessions Judge and a jury on a charge of murdering 
his wife, Lalita and his infant -daughter Niroda by striking them 
with a dao. When the learned Judge had finished his charge to 
the jury they retired to consider their verdict, After an interval 
they informed the Judge through the mouth ‘of their foreman that 
they were divided in the proportion of 3 to 2, and there was no 
chance of their being unanimous. At the instance of the Judge 
they again” retired for further consideration. They returned after 
an absence of one hour and the foreman said “we are all of one 
mind in finding that the accused killed his wife and child. Three 
of us find the accused guilty of murder ‘under section 302 Indiah 
Penal Code and two of us find him not guilty on the ground of 
temporary insanity.” The Additional Sessions Judge accepted the 
opinion of the jury that the accused killed his wife and child. He 
agreed, however, with the minority that the verdict should be not 
guilty on account of unsoundness óf mind. He accordingly referred 
the case for orders of this Court. 


In bis letter of reference the learned Judge sets out his reasons 


- for holding that the accused is exempt from criminal responsibility. 


Itis quite true that there was no apparent motive to explain the . 
double murder and that the accused admitted without reservation what 
he had done and made no attempt at concealment or escape. As 
the accused himself says in his confession he did not suspect his wife’s 
fidelity. He had no reason to do so, He had been married for 

(1) (1896) L L. R. 23 Cale, 604. 


2 


17 
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17 years and had 5 children of whom th2re is now only one daughter 
surviving. According to the accused his mind was a blank at the 
time of the occurrence and he was not conscious of what he did. He 
only awoke to the reality after he stepped into a tank upto his 
waist. There is some evidence that the accused had not been- quite 
himself, that he had been disturbed and distressed by the shortage 
of cloth, rice and fodder. He had complained of the hard time he 


had been passing through ; but there is no reliable evidence that’ 


his intellect was deranged. The Assistant Surgeon who had him 
under his observation after his arrest stated in the witness-box that 
he was always found to be in a sound state of mind and that he was 
capable of defénding hiinself. There is some vague evidence that 
his natural father was mad: One witness said that he “died of 
drowning when swiming” and that his head was bad for some years 
Ptior to his death. Another says he was something like mad. He 
used to say one thing now and another thing the next moment and 
soon. A third says “he used to say incoherent words, so I think, 
he was mad.” ` 

Giving all due wéight to what the accused has himself dad and 
the evidence before us, we are not satisfied that the cognitive faculties 
Of the accused were so impaired that he did not know the nature 
of his act or that he was doing what was wrong or contrary to law. 
We may invite the attention of the learned Judge to the case of 
Queen-E-mpress y. Kader Nasyer Shah (1), where the provision contain- 


” éd in section 84 Indian Penal Code is explained and commented 


on. It is also to be remembered in this connection that the burden 
of proving unsoundness.of mind rests on the accused. 

In the circumstances we are unable to say that the verdict of the 
majority of the jury that the accused is guilty of murder is erroneous, 
We must therefore confirm that verdict and sentence the accused to 
transportation for life. 


AT. M. Verdict of jury upheld: Accused transported, 
(1),(1896) I. L. R, 23 Cale. 604. 
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CRIMINAL REVISION. ` 


Before Mr. Justice Richardson and Sir Syed Shamsul Huda, 
we Knight, Judge. 


OHI BHUSAN ADHIKARY AND ANOTHER 
v. 
KING-EMPEROR.* 


Joint trial— Misjoinder of charges—Criminal Procedure Cote (Act V of 18989 
Sees. 239, 537 — Separate retainer of stolen property —Offenc’s committed in the 
course of same transaction— Penal Code (Act XLV of 1860), Sec. 40°. 


Where property is stolen and the proce xds of the theft are separately {received 
at different times by different persons, ‘these persons cannot be tried together ; 
“Abdul Majid v. Emperor (1) followed. ` 

When goods are stolen and subsequently received by a receiver, it will depend 
on the circumstances whether the theft and the receipt are the parts of -one and 
tHe game transaction, so that the thief and the receiver can b2 tried together 5 
Bishnu v The Empress (2) followed. 


The two petitioners, O and R were assistants in‘a cloth shop. The case for 
the prosecution was that they misappropriated cloth belonged to their employer. 
They were tried along with two other persons, Sand K. It was alleged that 
K dishonestly received stolen cloth sent to him by O, and that S had dishonestly 
received stolen cloth sent to him by R No charge of conspiracy was framed 
against the four men. The petitioners were charged under section 408 of the 
Indian Penal Code ‘with the offnce of criminal breach of trust by a clerk or 


l servant. K was charged with abetting the commission of that offence by O, and 


S with abetting its commission by R K and S were acquitted on the grouad of | 
misjoinder of charges : : 

Held, that the misjoinder of charges affected the legality of tho whole trial. 
The trial, under the circumstances, could not be a bad trial of K and S, and g 
good trial of the petitioners. f 

Application for revision under section 435 of the Code of Crimi- 
nal Procedure. i 

The material facts appear from the judgment. 

Babu Manmathanath Mukherjee for the Petitioners, 

No one appeared for the Opposite Party. 

The judgment of the Court was as follows +; 

‘The two petitioners, Ohi Bhusan Adhikary and Ramanath Dey 
were assistants in a cloth shop. The case for the prosecution is 


that they misappropriated cloth belonged to their employer. They 


* Criminal Revision No. 1026 of 1913, against the ucder of R. Garlick, Esq., 
Sessions -Judgs of Dinajpur, dated the atst September, 1918, affirming that of 
C'R. Mukerjee, Esq., Migistrate, tst Class, dited the 29th Jane, 1913 

_ (1) (1908) I. Le R 33 Cale. 1236;3C Tu J. 402, 

(2) (1856! 1 C. W. N. 35+ 
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were tried along with two other persons, Ram Gopal and Kali Naran. 
It was alleged that Kali Naran had dishonestly received stolen 
cloth sent to him by Ohi Bhusan and that Ram Gopal had dis- 
honestly received stolen cloth sent to him by Ramanath. No 
charge of conspiracy was framed against the four men. The peti- 
tioners were charged under section 408 of the Penal Code with the 
offence of criminal breach of trust by a clerk or servant. Kali 
Naran was charged with abetting the commission of that offence by 


.Ohi Bhusan and Ram Gopal with abetting its commission by Rama- 


nath. The trial ended in the conviction of all the accused on the 
charges framed against them. 


The case then came before the Sessions Judge on appeal. The 
learned Sessions Judge very properly observed that there was no 
charge of conspiracy. He further held that if Kali Naran and Ram 
Gopal had committed any offence, it was the offence of dishonestly 
receiving stolen property and that their conviction for abetment 
could not be supported. So far as they were concerned he held that 
the trial was bad for misjoinder of charges and on that ground he 
acquitted them. . 


As to the petitioners, the Sessions Judge found that they had 
acted in concert and he upheld their convictions under section 408. 
The petitioners obtained this Rule on two grounds, firstly, on 


the ground that the joint trial of the four accused persons was illegal 


and secondly, on the ground that certain statements made by 
Ramanath have been wrongly treated as confessions and wrongly ad- 
mitted in evidence. 

e We are of opinion that the Rule must be made absolute on the 
first ground, and that being so, it will not be necessary for us to deal 
with the second ground, 

It seems clear that if there was a misjoinder of charges, itaffected 
the l-gality of the whole trial. The trial, in view of the point which 
arises, cannot be a bad trial of Kali Naran and Ram Gopal and a 
good trial of the petitioners. 

The whole question is whether the offences charged were commit- 
ted in the course of the same transaction within the meaning of section 
239 of the Criminal Procedure Code. In this Court judicial opinion 
is in favour of the view that where property is stolen and the proceeds 
of the theft are separately received at different times by different 
persons, these persons cannot be tried together: Addul Majid v. 
Emperor (x1). It has also been held that when goods are stolen and 


{1} (1906) I. L, R. 33 Cale, 1256; 3 C. L. J. 412. 
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CRIMINAL. subsequently received by a receiver, it will depend on the circums: 
1918.\, tances whether the theft and the receipt are the parts of one and the 

_ ont Basan same transaction, so that the thief ‘and the receiver can be tried 


together. See Bishnu v. Empress (1 (1). 

In the present ĉase if the offences charged against Kali Naran 
and Ram Gopal were not committed in the same transaction, those 
offences and the offences charged against the petitioners cannot all 
have been committed in the same transaction. 

_ The result is that the conviction of the petitioners and the sen- 
tence passed on them must be set aside. The petitioners will be 
released from their bail-bonds. ` 

It will be open to the proper authority, if so advised, to institute 
further procedings against. the petitioners. 


AT. M. , . Rule made absolute. 
(1) (1896) 1 C. W. N. 35. 


King-Emperor. 


APPELLATE CIVIL.. 


Before Mr. Justice Teunon and Mr. Justice Greaves. 


1 Cw. KUMUDBANDHU SAHA AND OTHERS 
‘919. v. , 
January, 6. RAMESH CHANDRA SAHA.* å 
1918, Hindu Law—Adoption—Power given by will to a widow to adopt in the life-time 


December, 11, 13, £3. of son or after his death—Death of son without issue leaving a widow — 
E Adoption by widow after the death of son, validity of—Divesting of property 
~ Adoption, object of —Family setilement—Estate, benefit of —Res judicata— by 
Choi? Procedure Code {Act V of 1908), Sec. rr—Contested revocation of letters 
of administration proceeding—Issue incidentally ratsed—Plaintiff to succeed 
on his own title. 


R, a Hindu, died on 2nd April 1902, leaving him surviving his son K as 
widow M. K married X and died in December 1903, at the age of about 50 
years, leaving him surviving M and X. M adopted a son P to R after the 
death of K. Afterwards X adopted a son Qto K without any authority from 
K and then died. 


* Appeal from Original Decree No. 288 of 1916 against the decree of Babu 
Purna Chundra Basu, Officiating Subordinate Judge of tst Court of Zilah 
Tipperah, dated the roth April, 1916. 
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By his will dated 24th December 1900, R dedicated his 4 annas share ina 
certain brahmottar mouza to the service of certain deities and directed that M 
should be the shebait and that on her death K should succeed her in that office. 
His other immovable properties he divided between K and M bequeathiag 12 
annas to K and 4 annas to M for her life. He next authorized M to adopt 3 
sons in succession whether in the lifetime of K or after his death and provided 
that on M’s death the adopted son if any, and failing any adopted son, K should 
succeed to the 4 as. share. Ina suit brought by P claiming the estate of K, the 
points raised ister alia were whether P had any title and whether his adoption 
was a valid one: 


Held, that an authority to adopt in the event of the death of K was expressly 
given and remained unaffected by the power rightly or wrongly given to adopt 
in his lifetime. 

That on general principles of Hindu Law the adoption of P was valid. 


Bhoobun Moyes v, Ram Kishore (1); Puddo Kumaree y. JSugutkishore (2) ; 

Thayammal w, Venkatarama (3); Zaracharan v, Suresk Chanda (4) ; Padma 

“Kumari v, Court of Wards (5); Madana Mokana v. Purushothama (6) dis- 
tinguished. 

A man can by a devise of a portion of his estate to his wife for life with 
remainder to her adopted son, in the event of her adopticg, can prevent the 
operation of the rule in Bhoobun Moyee v. Ram Kishore (1) vis., tbat if a 
Hindu dies leaving a widow and a son and that son dies leaving no son but his 
widow as his heir (he having inherited his father’s estate) the power of the 
formers widow is extinguished and can never afterwards be revived. 


Where the effect of adoption does not operate to divest an estate, there is 
no extinguishment of the power. 


Per Teunon, J.—The object of adoption among Hindus is not merely the due 
perpetuation 'of lineage but is also to secure for the adoptive father and 
his ancestors the spiritual blessings which only an heir male can confer. The 
spiritual purposes of a son are not exhausted in the person of a goa who though 
he attains majority yet dies without issue, 


Held, that the fact that K survived his father and performed the sradh, did 
not exhaust the spiritual benefit which R could receive from a son. 

Per Greaves, /.1 That the claim in the present case was to the-12 annas 
which passed to X his widow, upon his death 3 it was a claim put forward not to 
divest X but a claim to the estate after her death, that is to Say, it involved no 
divestifg but only an ascertainment of K’s rightful heir after the death of X, 

Per Curtum: On the 26th Assarh 1315, to put an end to litigation and to 
settle the disputeg that had arisen between them, the two widows M and X enter- 
ed into an arrangement which provided inrer alia that X should not be competent 

(1) (1565) 10 M, I. A, 279. 

(2) (1879) I. L. R. 5 Cale. 615. 

(3) (1887) L. R. 14 I. A. 67; L L. R. 10 Mad. 205. 

(4) (1889) L. R. 16I. A. 166; I L. R, 17 Cale. 122. 

(5) (1881) L, R. 8 L A. 229; L L. R. 8 Cale, 302, 

(6) (1918) I, L. R. 41 Mad. 855 ; 28 C. L. J. 403, 


215 


CIVIL, 


Kumudbandhu 
T. 
Ramesh, 


CIVIL, 


1919. 


—— 


Kumudbandhu 


January, 6, 


— 


THE CALCUTTA LAW JOURNAL. [Von XXIX, 


to take objection to the adoption made by M and that similarly M should not be 
competent to raise any objection „to the adoption to be made by X Inthe 
opening recital it was provided that their heirs ‘and representatives should be 
bound by the settlement. P was a party to the suit but not to the compromise.» 
P repudiated the settlement within a reasonable time after his attainment of 


majority. 


Held, that as the settlement which defeated the provisions of R’s will, was 
entered into by M not for the benefit of the estate but for her own personal 
advantage, it was not binding on P. 


$ 


Per Teunon, J.— Held also that a finding in a contested revocation of letters 
of administration proceeding in which M and X were parties, tliat K was afflicted 
with incurable leprosy at the time when R died, did not operate as res judicata 
in a subsequent title suit brought by P against Qin which issue was whether K 
was suffering from incurable leprosy when R died. 

In a suit for recovery of possession plaintiff can succeed only on proof of his 
own title. : 

Appeal by the Defendants. 
Suit for declaration of title and possession. 
The materjal facts and arguments appear from the judgments. 


Babus Bepin Behary Ghose (Jr), Gopal Chandra Das and 
Hemendra Kumar Das for the Appellants 


Babus Dwarkanath Chakraburty and Upendra Kumar Ray for 


the Respondent. 
C. A, v. 


The judgments of the Court were as follows : 


_ Teunon, J.—This appeal arises oul of a suit for establishment 
of title, recovery of possession, mesne profits and accounts. 


One Raj Chandra Shaha of Brahmanberiah died on the toth 
Chait 1308, (2nd April 1902), leaving him surviving his son Kailash 
Chandra Saha and a widow Mahamaya. Kailas married one 
Radharani and died on the 5th Poush 1310, (December 1903), 
Radharani died on the r2th Assin' 1319 that is the 28th of Septem- 
ber 1912. 

By his will, dated gth Pous 1307, (24th December 1900),e Raj 
Chandra, dedicated his 4 anna share in a certain brahmattar mouza 
to the service of certain deities, and directed that Mohamaya should 
be shebait and that on her death the son Kailas should succeed her “ 
in that office. His other immoyable properties he divided between 
Kailas and Mohamaya bequeathing 12 annas to Kailash, and 4 
annas to Mohamaya for her life. He next authorised Mohamaya 
to adopt 3 sons in succession, whether in the lifetime of Kailash 
or after his death, and provided that on Mohamaya’s death, the 


x 
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adopted son if any, and failing any adopted son, Kailas should — 


succeed to her 4 annas share. His movables it may be mentioned 
he bequeathed to his son Kailash. 

After the death of Kailash, acting in pursuance of the authority 
thus given to her, Mohamaya adopted one ‘Ramesh Chandra Saha 
who is the plaintiff in the suit and the respondent in this appeal. In 
the month of Bhadra 1319, about a month before her death, Radha- 
rani adopted a boy Kumudbandhu Shaba who was the defendant 
No. r in the suit and is now the appellant before us. Defendants 
Nos. 2, 3 and 4 are brothers of Radharani. 

In the suit plaintiff claims the estate of Kailash. It was part of 
the case for the plaintiff that at the time of his father Raj Chandra’s 
death, Kailas was suffering from leprosy of a virulent or sanious and 
incurable type and so was disqualified from inheriting or by the 
necessary sacrifices from conferring upon his ancestors the spiritual 
benefit required or expected of the son of a Hindu father. It was 
further his case that Kailash had died without conferring upon his 
wife Radharani any power to adopt. 

In the trial Court the learned Subordinate Judge has found that 
Radharani had received no authority from her husband to make an 
adoption and that her formal adoption of the defendant appellant 
Kumudbandhu was invalid. At the hearing of this appeal the 
learned pleader appearing for the appellant did not find himself in a 
position to place before us the evidence bearing on this question and 
we may say therefore that the Subordinate Judge’s finding as to the 
appellant’s adoption goes unchallenged. ` 

But the plaintiff respondent can succeed only on proof of -his 
own title, and the contentions of the appellant have thus been two, 
namely, first, that on the evidence it should be held that at the time 
of his father’s death, Kailash in fact was not disqualified from 

"Succeeding or from the performance of religious rites and secondly, 
that the authotity to make an adoption given by Raj Chandra 
to Mohamaya was invalid or, in the presence of Kailash’s widow, 
could not be exercised after the death of Kailash. i 

At a later stage of the hearing the learned pleader for the appel- 
lant further contended that the plaintiff was precluded from question- 
ing the validity of appellant’s adoption by reason of a compromise 
or settlement entered into by the two widows on the 26th Assar, 
1315, (July 1908). 

We have been taken over the whole of the evidence bearing on 
the first contention and we are of opinion that it is not sufficient to 
show that at the time of his father’s death Kailash was suffering 
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from leprosy of the sanious, virulent, anl incurable type. The 
Subordinate Judge relies on the evidence of fo 1¢ witnesses all pleaders 
of Brabmanberiah, namely, plaintiff's witnesses-No. 7 Raj Kumar 
Ghose, No. 8 Jagat Chandra Nandi, No. 12 Dinabandu Dutta and 
No. 21 Hira Lal Roy. Now the last of these, Hira Lal Roy says 
that he saw sores on Kailash’s finger and on the tip of his nose but 
did so only once and that in the year 1903, that is some time alter 
the death of Raj Chandra—Dinabandhu Dutt saysthat Kailas was 
‘afflicted with leprosy and that for the 9 or 1o years preceding his 
death he had seen sores on his fingers. He says nothing of the 
nose and does not describe the sores,—Jagat Chandra Nandi says — 
that for the 5 or 6 years preceding the death of Kailash he had seen 
“scabes and swellings” on Kailash’s face and that “he took these 
to be symptoms of leprosy.” Similarly Raj Kumar Ghose says that 
‘apparently from the year 1891) he had seen something like ring- 
worm on the face of Kailash and parts of the face swollen. He 
therefore thought, but not being a medical man could not positively 
say that Kailash was suffiring from leprosy. 

On the 25th November, 1902, letters of administration to the 
estate of Raj Chandra with copy of the will annexed were granted 
to Kailash. After the death’of Kailash, on the 6th of May, 1904, 
Radharani applied for letters of administration to the estate o fher 
husband, and she also applied for letters of administration de bonis 
non to. the estate of Raj Chandra while on the zand of June, Moha- 
maya applied for the revocation of the letters granted to the deceased 
Kailash. The proceedings arising out of the two last-mentioned 
applications were contentious, and in the course of his judgment 
(Exhibit 52) the District Judge referring apparently to the time whtn 
Raj Chandra’s will was executed says “ Kailash was attacked with 
leprosy.” Similarly in the appeal from his order in the judgment 
(Exhibit 42) a Divisional Bench of this Court made the following 
observations “ Raj Chandra had a son who was affiicted with 
incurable leprosy ”—again “the testator made such provisions...... 
notwithstanding that his son was afflicated with incurable leprosy... je 
It is curious that notwithstanding that Kailash was afflicted with 
leprosy he was allowed to perform the monthly sradh ceremony 25 
"if not so (afflicted).” ; 

In the present case the learned Subordinate Judge has admitted , 
these two judgments in evidence and has relied on the observations 
just set out. He has similarly admitted, and relied upon the evi- 
dence given in the said proceedings by a Government Hospital 
Assistant one Trailakhya Nath Sen who is now dead. Now though 
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the factum .of }Kailash’s leprosy may have had some bearing on the 
question whether the will made by Raj Chandra was a natural and 
probable will, yel the question whether Kailash suffered from 
leprosy and whether such leprosy was of the disqualifying type was 
not a question substantially at issue in the former proceedings and 
in our opinion neither the judgment nor the deposition of Trailakhya 
Nath Sen should have been admitted. Even if admigsible it has not 
been and cannot be contended that the question is ves judicata, and 
the evidence of Trailakhya Nath Sen does not appear to carry the 
case much beyond the point where it is left by the four witnesses first 
-Teterred to. No doubt ın examination-in-chief he says ‘I treated 
him (i.e Kaylash). His general disease was leprosy......There were 
_ Swollen marks on his face, his fingers and nails were all worn off. 
There were marks, leprosy marks on his face. In this condition 
I have found him since I came here (4th August, 1847) till his death. 
This leprosy cannot be cured i.e. is incurable.” 


But in cross-examination he tones this down. He says ‘There 
was an ulcer under his fuot. After long treatment it got cured but 
shortly after the ulcer extended again. When 1 first saw Kailash the 
nails on his hands were uneven...Kailas performed the (i.e. Raj 
Chatdia’s, siadh. Whether or not he had his nails at the time of 
the sradh 1 cannot say. From what I found at the beginning, his 
nails would appear to have been uneven,” 


Other’ witnesses on both sides speak of Kailash’s leprosy or 
other disease, but these witnesses have not been believed by the 
Subordinate Judge. We have however been taken over the whole 
*ol the eviderces given by these witnesses and as we agree with the 
‘puLoiainate Judge in his estimate of its value we need not here 
discuss it further, 


‘In support of his conclusions based on the oral evidence, the 
Suvordinate Judge refers to the authority given to Mohamaya to 
adopt even in the life-time of Kailash, and to the fact that having 
regaiauy attended Municipal meeting irom February 1891 he 
ceased to be a Commissioner in May 1900. Against the provision 
in the will for adoption in the life-time of Kailash may be set his 
appointment as shebait in succession to Mohainaya, and the pro- 
vision may have been n.ade in ignorance of the law. In any case 
we further think that ue circumstances in which the Subordinate 
Judge finds corroboration of his conclusions are outweighed by the 
tact that Kailash did in fact publicly perform his father’s sradh 
without objection taken and that to explain this the plaintiffs 
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witnesses are driven to saying that Mohamaya also performeđ 


the sradh. 

In our opinion it has not been shown that at the time of Raj 
Chandra’s death, Kailash was suffering from leprosy ina virulent 
and incurable or sanious form. 

We now come to Mohamaya’s authority to adopt. 

Here in the first place it is faintly suggested that inasmuch as 
he was given power to adopt even in the life-time of her son, the 
whole power to adopt was vitiated. We aré unable to accede to 
that contention. Authority to adopt in the event of the death of 
Kailash is expressly given, and remains unaffected by the power 
rightly or wrongly given to adopt in his life-time. 

A more difficult question is the question whether when Kailash 
died leaving a widow Radha Rani the power given by Raj Chandra 
the previous holder could still be exercised. 

Now the facts as we have found them are these :—Kailash was 
a qualified son: When he died he was some 50 years of age: He 
bad thus attained full legal capacity: He has left no issue, and 
though he has left a widow he has given her no authority to adopt. 

Thus the spiritual benefits desired by Raj Chandra can mo 
longer be obtained through Kailash or his line. 

In support of the appellant’s contention that on the death of 
Kailash, leaving'a widow him surviving, the power given by the 
father of Kailash to his, the father’s, widow came to an end, we have 


been referred; to` the well-known case of Lhooban Moyee v. Ram, 
Kishore Acharj (1), and to the subsequent cases Padma Kumari 
v. Jagat Kishore (2); Nayan Mal v. Venkatrama (3); Tara Chargn , 


v. Suresh Chandra (4); Padma Kumari v. Court of Wards (5) 
and cases cited in Padma Kumari v. Court of Waras (5), and 
the latest case in the Privy Council Madana Mohan Ananga Bhema 
Deo v. Purushotthama Ananga Bheema Deo (6). But in all these 
cases the principle laid down appears to be that an adoption which 
would have the effect of divesting an estate already vested ina 
person other than the adopting mother was not permissible and'their 
Lordships of the Judicial Committee expressly refrain from deciding 
or expressing an opinion on the question that has here arisen. 


The object of adoption among Hindus is not merely the dus 
perpetuation of lineage but is also to secure for the adoptive father 


(1) (1865) 10 M. I. A. 279. (2) (1879) L L. R. 5 Cale. 615, 
(3) (1887) L. R. 14 I. A, 67. (4) (1889) L. R. 16.1. A, 166, 
(5) (1881) L. R. 8 I, A, 2293 I, L, R. 8 Cale, 32, 

(6) (1918) I. Le R., 41 Mad, 855 5 28 C, L, Je 4035 
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and his ancestors the spiritual blessings which only an heir male 
can confer. Here on the facts found Raj Chandra’s line cannot 
be continued and spiritual blessings cannot be obtained through 
Kailash. Moreover the spiritual purposes of a son are not ex- 
hausted in the person ofa son who though he attains maturity yet 
dies without issue. In Hindu Law the only express prohibition of 
adoption is in the case of a man who has either son, grandson or 
great-grandson living. The present case is not within the prohibi- 
tion of the texts and inasmuch as the adoption by Mohamaya did 
not have the effect of divesting Kailash’s widow of the estate then 
vested in her, it does not appear to contravene the rule laid down 
in the cases we have cited. We have not been able to find any 
direct authority on the point we have to decide but after considera- 
tion we are of opinion that on the general principles of Hindu 
Law the adoption now in question should be held to be valid. 

We now come to the third contention. ; 

On the 26th Assar 1315, to put an end to litigation and to settle 
the disputes that had arisen between them the two widows Moha- 
maya and Radha Rani entered into the arrangement evidenced by 
Ex. C. In this it is provided jnter alia that Radha Rani should 
not be competent to take objection to the adoption made by Moha- 
maya and that similarly Mohamaya should not be competent to 
raise any objection to the adaption to be made by Radha Rani 
“according to the permission of her husband Kailash.” In this 
clause each widow apparently speaks for herself alone, but in the 
opening recital it is provided that their heirs-and representatives 
should also be bound by the settlement. 

The compromise was effected while a suit valued at about 
Rs, 46,000, brought by Radha Rani against Mohamaya in the year 
1906 was pending. Plaintiff who had been adopted on the eth of 
Falgun 1310, was a party to the suit but was no party to the com- 
promise and as against him the suit was in fact dismissed. It is 
however urged that it is binding upon him as the settlement of a 
famäy dispute made in good faith and also because, he has accepted 
benefits under it, 


The Subordinate Judge has given sufficient reasons which we _ 


‘ need not heré repeat for holding that the settlement which defeats 
the provisions of Raj Chandra’s will was entered into by Mohamaya 
not for the benefit of the estate but for her own personal advantage. 
It has no doubt been shown that while plaintiff was still a minor 
and represented by one or others of his two brothers by biood, he 
obiainted decrees for some of the debts covered by the compromise, 
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In two instances (vide Exs. 17 and 19) in suits brought while plaintif 
was still a minor decrees were obtained some four months after he 
had attained his ageof i8. His evidence shows that he was then 
ignorant ot the true state of things and some months later we find 
him (vide Ex 28) withdrawing from or not proceeding with an 
appeal against a decree dismissing a claim brought during his 
minority and based on the deed of compromise. He then repudiat- 
ed the scttlement within a reasonable time after his attginment of 
majority and infact he brought the present suit within the year. 
We hold that the plainuff is not bound by the » emepeeient entered 
into by the widows on the 26th Assar 1315. 


In the result this appeal is dismissed with costs. 


Greaves, J.—lhree points were urged on this appeal. First 
it is said that Kailash having succeeded under the will to 12 annas 
of bis father’s estate and having leit an heir (bis widow Radha Rani), 
Mohamaya could not exercise the power to adopt given her by ‘the 
wil Secondly, ıt 1s said that the Subordinate Judge was wrong 
in holding, as he has, that Kailash was suffering from leprosy of an 
incurable nature (ga/ita Aushta). ‘Thirdly, it is said that the plainuff 
is debarred from assciting his present clain: by reason of. a com- 
promise by way of amily arrangement arrived al on the 1gth July, 
1yos, bets een Mohamaya and Radha Rani whereby .the validity of 
both ado} tions was recognised which compronise it is sard has been 
acted on and adupteu by the plainufl who has taken benefits there- 
under. 


1 will deal with the third point first. ‘he Subordinate Judge 
has come to the conclusion for the reasons stated in his judgment 
on the fith issue that the settlement was nota bona fide tamuily 
settlement but was for the present advantage of Mohamaya against 
whom a claim jor moneys misappropriated to the extent ot 
Rs. 33,873 bad been maue and he also hnds, for reasons which he 
has statcd, that the plantit never rationed or adopted the com- 
promise. He has dealt with the whole matter at considerable length 
and ın great detail and ıt is suincient to say that I agree with his 
conclusions and 1 am also in substantial agreement with the reason- 
ing by which he” has arrived at his conclusions and under these 
circumstances it is not necessary to deal with this part ot the case in 
any uetail, 1 feel some doubt whether for the purposes of this 
appeal it is necessary for us to decide whether or not Kailash was 
suffering fom Galita Kushta and incapable of giving a power to his 
widow toadopt, ‘Ihe question of the validity of Radha Rani’s adop- 
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tion was decided adversely to the appellant by the learned Subor- 


dinate Judge upon the facts and the appellant has not ventured 
before us to question the correctness of that decision and must 
therefore be taken to have abandoned it. But the nature of 
Kailash’s illness may have sone bearing u92 te validity of the 
` power of adoption given by Raj Chandra to Mohamaya in his will 
and I think therefore that I should express my opinion on the point. 
I have had an opportunity of seeing the judgment of my learned 
brother and it will be sufficient for me to say that I agre: with the 
conclusion at which he has arrived, namely, that it is not satisfac- 
torily established that Kailash was suffering from leprosy of the kind 
called Galita Kushta with the consequences which would result 
therefrom. It is of course curious that Raj: Chandra should 
empower his wife to adoot in Kailash’s lifetime but as against this 
you have his appointment as shebait by the will after the death of 
Mohamaya and the fact that he did perform his father’s sradh 
which is quite inconsistent with his suffering from Galita Kushta. 


I now come to deal vith the first point. Now whether Kailash 
was suffering from Galita Kushta or not I think that the power 
which Raj Chandra gave to his widow by his will to adopt upon 

- Kailash’s death was a valid power and I do not think that thy fret 
that the testator coupled with it a power to adopt during Kailash’. 
lifetime (which was clearly bad if Kailash was not suffering from 
Galita, K: shtha) vitiates this power. It is true that the testator 
does not make the exercise of the power contingent upon Katlash’s 
death without male issue but I do not think that this vitiates the 
power if at the time it was exercised, this state of things in fact 

- existed as it unquestionably did. The power then I think was in 

its inception a valid power and the only question which now arises 
for our decision is whether under the circumstances of this case 

Mohamaye ‘vas entitled to exercise the power conferred unon her by 

her husband’s will. 


On behalf of the appellant it is contended that she could not 
and it is said that Kailash having died leaving an heir, his widow, in 
whom his estate vested the power could no longer be exercised and 
we were yeferred as authorities for this proposition to Afussumat 
Bhootun Mayee Dedia v. Ram Kishore Achar} Chowdhry and 
another (1); Ram Krishna v. Shamrao (a) 3 Amulya Charan Seal 
v. Kali Das Sen (3); Manikyamala Bose v. Nanda Kumar Bose (4); 


(1) (1865) ro M. L A. 279. (2) (1902) I. L. R, 26 Bom. 526. 
~ (3) (1905) T Ta. R. 32 Calc, 861, (4) (1906) I. L, R, 33 Cale, 1306, 
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and Madana Mokan Ananga Bheema Deo v. Puruskotthama Ananga 
‘Bheema Deo (1). l ` 

On behalf of the respondent it is urged that these cases are not 
authorities which cover the question in the present case, that Kailash 
took by devise and not by deseent and only 12 annas of Raj Chandra’s 
estate and that as upon the deaths of Raj Chandra and Kailash 4 
annas of the estate remained in Mohamaya the power to adept 
conferred upon her by Raj Chandra’s will was unaffected and was as 
the Subordinate Judge has held, validly exercised. It is said that 
this point was left open in Afussumat Bhoobun Moyee Debia v, Ram 
Kishore Acharj Chrwdhry (2), and is not covered by authority. 

I think that the contention of the respondent that the point is 
not covered by authority is correct. Lord Kingsdowne who deliver- 
ed the judgment of the Board in Mussumat Bhoobun Moyee Debia v. 
Ram Kishore Acharj Chowdhry (2), states at page 31I. “Whether 
under his testamentary power of disposition Gour Kishore could have 
restricted the interest of Bhowanee Kishore in his estate. to a life 
interest, or could have limited it over (if his son left no issue male, 
or such issue male failed) to an adopted son of his own, it is not 


. necessary to consider; it is sufficient to say that he has neither done 


nor attempted to do this.” , And again at page 3'2 he says “we have 


already said that we express no opinion as to the power of Gour . 


Kishore. to have made the disposition now insisted on by the 
appellant by devise of his estate.’’ : 

The proposition in the present case is not of course exactly on 
all fours with that propounded by Lord Kingsdowne. In the pre- 
sent case the question- is whether a man can by a devise of a portion 
of his estate to his wife:for life with a remainder to her adopted sen, 
in the event of her adopting, prevent the operation of the rule in 
Mussumat Bhoobun Moyee Debia v. Ram Kishore Acharj Chow- 
dhry (a), namely, that if a Hindu dies leaving a widow and a son 
and that son dies leaving no son but his widow as his heir (he ʻhav- 
ing inherited his father’s estate) the power of the former’s widow is 
extinguished and can never afterwards be revived... Having regard 
to the way in which this case was argued on behalf of the appellant, 
I am, I think, as already stated, bound to assume that the Subor- 
dinate Judge has correctly decided that Kailash’s widow’ was not 
given any power to adopt by her husband. On behalf of the respon- 
dent it was urged that the basis of the rule was that to hold other- 
wise involved a divesting of the estate of the son’s heir and that 

(1) (1918) I-L. R. 41 Mad, 855 5 28 C, L. J. 403. 
(2) (1865) 10 M. E, A, 279. ; 
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where, as here, the effect of adoption does not operate to divest an 
estate there is no extinguishment of the power. -} think that the 
respondent’s contention as to the basis of the rule is correct that is 
to say that it depends upon the fact that to hold otherwise would 
involve a divesting of an estate vested in the heir. I think that 
where, as here, adoption involves no divesting of the heir’s estate 
that the power has not been extinguished and that it is capable of 
being exercised. The fact that Kailash survived his father and 
performed the sradh does not exhaust the spiritual benefit which 
Raj Chandra could receive from a son and I see therefore no 
reason why in the events which have happened, the power was not 
capable of being exercised by Raj Chandra’s widow after Kailash’s 


death, without male issue. It is true that the claim in the present 


case is to the 1a annas which passed to Radha Rani, his widow, upon 
_>—~sdeath but it is a claim put forward not to divest Radha Rani but 
to the estate after her death that is to say it involves no 
dives. ut only an ascertainment of Kailash’s rightful heir after 
the death ha Rani. ln so deciding I express no opinion as to 
the validity `o. “espondent’s adoption if Kailash had by will or 
otherwise empowe is widow to adopt and I assume for the pur- 
pose of this judgme that no such power was given her. 
` In the result the peal fails and must be dismissed with costs, 


D. K. R Appeal dismissed, 






Before Sir Asutosh Mookerjee, Knight, Judge, and Mr, Justice 
Beachcroft. i 


CHANDI CHARAN SAHA 
, v. 
JNANENDRA NATH BHATTACHARJEE AND OTHERS.* 


Letters Patent, cl, (15}—Detision—Judgment— Test—‘Some right or liability.’ 


Judgment in clause 15 of the Letters Patent, means a decision which affects 
the merits of the question between the parties by determining some right or 
liability. It may be either final, preliminary or interlocutory. 


*Letters Patent Appeal No. 108 of 1915, against the decision of Mr. Justice 
Walmsley, dated the 12th March, 1915, in Appeal from’ Appellate Decree 
No. co4‘of 1912, against the decision of B. L, Mallik Esq , District Judge of 
Nadia, dated the 31st July 1912, reversirg that of Babu Nagendra Nath Chatter- 
Jee, Munsiff, 1st Court, at Krishnagar, dated the 14th September, 1911, 
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The Justice of the Peace w, The Oriental Gas Company (1) followed,- 


The expression ‘some right or liability’ occurring in the case of The Justice of 
the Peace t, The Oriental Gas Company (1), is not restricted to the right in con- 
troversy in the suit itself, 


The test of a decision being s jodiment within the meaning of clause 15 of 
the Letters Patent is, not what the form of the adjudicution is, but what is its 
effect in the suit or proceeding in which it is made, If its effect, whatever its 
form may be and whatever may be the nature of the application on which it is 
made, is to put an end to the suit or proceeding so far as the Court before which 
the suit or proceeding is pending, is concerned, or if its effect, if it is not com- 
plied with, is to putan end to the suit or proceeding, tbe adjudication is a 
judgment : A/athura v. Haran (2) referred to. 


Plaintiff sued the defendant for account and put his case in thé alternative. 
Ile alleged, in the first place, that the defendant was his servant employed in 
two wine shops, and was consequently liable to render accounts, He asserted in 
the second place that if the defendant was not a servant, he was a partner and 
was in that character liable to render accounts, The Court of first instance came 
to the conclusion that the defendant was a partner and made a decree for dissolu- 
tion of partnership and,for accounts, The appellate Court, without hearing the 
case onthe iacts, beld asa matter of law that the defendant could not be a 
partner of the plaintifiand accordingly passed a decree for accounts against the 
dejendant as an agent of one of the two wine shops mentioned. On appeal, the 
case was remanded by a single Judge of the High Cout, for re-hearing by the 
first appellate Court : 


Held, that the decision of the High Court was a judgment within the meaning 
of clause-15 of the Letters Patent. 


Appeal by the Plaintiff, . 


Suit for accounts. 


The material facts appear from the following judgment of n“ 

Walmsley, J.—The plaintiff is the licensee ofa country liquor 
shop. His son’ is the licensee of an imported liquor shop. He 
brought a suit against the defendant, now appellant, tor accounts 
alleging that the detendant was his servant or Aasmachari, In the 


alternative he asked that if the defendant was found to be a partner 


the partnership should be dissolved and.an account, in respect of the - 


partnership taken. 

‘The detendant appeared and said that he was a ame and the 
learned Munsiff found that he was a partner to the extent of 8 annas 
and he passed a decree accordingly. ae 

. Ihen the plaintiff preferred an appeal to the District Judge and 
the learned Judge held that the defendant could not be a partner 


(£) (1872) 8 B. L, R, 433. 
(2) (1915) I, L, R. 43 Cala 857 ; 323 CG, L, J. 443. 


( 
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because the ilcense of a liquor-shop is a personal privilege and the 
licensee cannot take any one as a partner into the business. Healso 
held that ag the license for the imported liquor-shop stood in the name 
of plaintiff’s son, the plaintiff could proceed with the suit only with 
regard to the country liquor-shop. Having found that the defendant 
could not be a partner he proceeded to ascertain what he really was. 

He came to the conclusion that he was not an ordinary servant 
but that he was an agent, and he ordered that he should render an 
account, ze 


The defendant has appealed to this Court, and it is urged on his 


i behalf that the District Judge is wrong in’ finding that the defendant 


—_ 


cannot lawfully be a partner, and secondly that the finding as to the 
defendant being an agent is against the admitted facts on the record, 
and thirdly, that the subject of defendant’s status was not argued 
before the lower Court, with regard to the first point the learned 
District Judge quotes two cases, Rakhal Chandra Shaha v. Damodur 


' Shaka (1), and Bekari Lal Shaka v. Jogodish Chandra Shaha (2). 


The former of these cases came before this Court in its Revisional 
Criminal Jurisdiction, and I do not think it lays down any principle 
useful to the present case. In the second case the licensee sold his 
stock in trade to another person with the intention that the transferee 
should carry on the business of. selling liquor without obtaining a 
license. The agreement was held to be void. I do not think it 
follows from this decision, or from the prohibition contained in the 
Act against transferring, subletting and assigning that a partner- 
ship in any form for the sale of exciseable articles is illegal, But 
whether the learned Judge’s view as to the legality of partnerships 
is right or wrong I think he was clearly wrong in arguing that be- 
cause defendant could not legally be a partner he must stand insome 
other relation to the plaintiff. The Judge should have ascertained 
whether the defendant was a partner in fact, and if so what was the 
legal consequence, This brings me to the second and third points. 


With regard to the status of the defendant it appears from the 
Order’Sheet that the learned District Judge only heard arguments 
on thé question of law, and after that the case did not come up 
again for hearing. 

This was an error and the parties should have been allowed an 
opportunity of setting before the Court their arguments as to-the true 
relation between the „Plaintif and defendant. 


(1) (1909}-15 C. W. N. 169. 
(2) (1904) 8 C, W. N. 635 ; I. L. R. 31 Calo 798. 
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The view I take is this—that the lower appellate Court, should 


first of all determine the relation which really existed between the _ 


parties. If it is found that they were partners, it will be for the Court 
to determine whether the terms of the partnership were such as to 
make it illegal: if they were, then it would follow from the principle 
laid down in the case of Bekari Lal Shaha v. Jogodish Chandra 
Shaka (t), that the agreement between them was one upon which 
the plaintiff could not sue. 

I therefore set aside the decision of the lower appellate Court 
and remand the case for the appeal to be heard again in the light of 
these remarks. 

Cost will abide the result. 

Against this decision, the plaintiff appealed: under clause 15 of 
the Letters Patent. 


' Babu Sibaprasanna Bhattacharyya for the Appellant. 
Babu Baranashibasi- Mukherjee for the Respondents. 
The judgment of the Court was delivered by 


Mookerjee, J.—This appeal is directed against an order of 
Mr. Justice Walmsley whereby he has set aside the decision of the 
District Judge and directéd the appeal to be reheard. A pre- 
liminary objection has been taken to the competency of the appeal 
on the ground that the decision is not a judgment within the 
meaning of clause 15 of the Letters Patent. To determine the 
validity of the, preliminary objection it is necessary to state’ briefly 
the nature of the suit and the scope of the order, made at various 
stages thereof. i - 

The plaintif sued the defendant for accounts and put his chse 
in the alternative. He alleged in the first place that the defendant 
was his servant employed in two wine shops, and was consequently 
liable to render accounts. He asserted in the second place that if 
the defendant was not a servant, he was a partner and was in that 
character liable to render accounts. The Court of first ‘instance 
came to the conclusion that the defendant was a partner and made a 
decree for dissolution of partnership and for accounts. The plaintiff 
was dissatisfied with this decision and appealed to the District Judge,- 
The District Judge did not, as we gather from the records, hear the 
case on ethe facts, but held as a matter of law that the defendant 
could not be a partner of the plaintiff. He accordingly set aside the 
decision of the trial Court and gave the plaintiff-a decree for accounts 
against the defendant as an agent of one of the two wine shops 

(1) (1904) 8 C W. N. 635. i 
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mentioned, ‘The defendant appealed to “this Court. Mr. Justice 
Walmsley bas allowed the appeal and remanded the case in order 
that the appeal may be reheard by the District Judge. 


On behalf of the respondent it is contended that as all the matters 
in controversy between the parties have been left open for fresh 


adjudication by the District Judge, this decision is nota judgment 


within the meaning of the Letters Patent. In support of this view 
reliance has been placed upon the now classical definition given by 
Sir Richard Couch C. J. in the case of Zhe Justices of the Peace v. 
Oriental Gas Coy. (1). We are of opinion that the preliminary ob- 


_ jection cannot be sustained. : 


' Sir Richard Couch defined the expression ‘judgment’ in clause 15 
of the Letters Patent to mean a decision which affects the merits of 
the question between the parties by determining some right or liability 
and added that it might be either final, preliminary or interlocutory. 
This definition does not assist the respondent. The decision 


here does affect the merits of the question between the parties by. 


determining a right or liability; its effect is to deprive the plaintiff 
of the benefit of the decree made in his favour by the District Judge 
and to.reopen the entire controversy between the parties. It is plain 
that the expression ‘some right or liability’ is not restricted to the 
right in controversy in‘the suit itself. This is clear from the illus- 
trations given by Sir Richard Couch in his judgment, as also from 
his judgment in the case of Hadjce Ismail v. Hadjee Mahomed (2). 
On the other hand, if we adopt the wider definition formulated by 
White C.J. in the case of Zuljaram Row v. Alagappa Chettiar (3), 
the decision is unquestionably a judgment within the meaning of 
the Letters Patent, The test is, not what.the form of the adjudica- 
tion is, but what is its effect in the suit or proceeding in which it is 


- made. If its effect, whatever its form may be and whatever may be 


the nature of the application on which it is made, is to put an end 
to the suit or proceeding so far as the Court before which the suit 
or proceeding is pending is concerned, or if its effect, if it is not 
_complied with, is to put an end to the suit or proceeding, the 
"adjudication is a judgment: Mathura y. Haran (4). The effect of 
the decision of Mr. Justice Walmsley is to terminate the appeal in 
this Court and also to vacate the decree made by the District Judge ; 
and a decree has been drawn up in this Court to give effect to this 


(1) (1872) 8 B. L. R. 433. (2) (1874) 13B. L.R 91, 
(3) (1910) I, L, R, 35 Mad. 1. 
(4. (1915) I. I, R. 43 Cale, 857 3 23 C, L, J. 443. 
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decision: Doucett v. Wise (1); Upendra v. Bindeshri (2) ; Krisken 
Doyal y. Irshad Ali (3). We are of opinion that, in these circum- 
stances, the decision of Mr. Justice Walmsley is a judgment within 
the meaning of the Letters Patent and the preliminary objection 
cannot be sustained. ` : = . 

As regards the merits it is plain that the order must be sustained. 
The District Judge did not hear the appeal on the facts but proceed- 
ed to determine the status of the defendant as`a pure question of 
law. It is not necessary for us to express an opinion upon the 
legal questions in controversy between the parties; and as we read 


the judgment of Mr. Justice Walmsley he did not commit himself , 


to a definite proposition of law on the question, whether or not the 
defendant could legally be ‘a partner of the plaintiff. He has held 
in substance that the facts must be investigated before the legal 
relation between the parties can be determined. This view is 
manifestly right. 

The result is that the order of Mr. Justice Walmsley is affirmed 


_ with costs and the case remitted to the District Judge in order that 


he may determine first, the questions of fact which arise in the case 
and secondly, all questions of law which may Tequire adjudication 
on those facts. nr y 4 

A. T. M. : Appeal dismissed: Case sent back. 


(1) (1867) 2 Ind. Jur, N. S. 280 (296). 


(3) (1915) 22 C, L. J. 452. (3) (1915) 22 C. l. J. 525. 


——en 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beackcroft. l 
_ BADU MIA 
v. P 
SRIMATI BADARANNESSA.* 


e 
Dtoorese—Dower deed authorising wife to divorce herself—Husban? marrying— 
Contract Act (IX of 1872), See. 26. 7 


A provision in a dower deed whereby a Mahomedan husband authorises bis 


-wife to divorce herself from him in the event of his marrying a second wife is not 


* Letters Patent Appeal No. 28 of 1916, against the decision of Mr. Justice 
Newbould, dated the 4th January, 1016, in Appeal from Appellate Decree No. 2869 
of 1914. against the decision of Babu Ramesh Chandra Bose, Additional Sub- 
ordinate ‘dee of Noakhali, dated the 31st Tuly; 1914, reversing that of Babu 
Khirode Ranjan Dhar, Munsiff, and Court, at Sudbaram, dated the arst February, 
1914, y A 
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void under section 26 of the oiid Act ; it is lawful for a Mahomedan husband 
* to delegate to his wife power to divorce on-certain conditions and the husband 
~ marrying a second wife is such a condition, 


Maharam Ali v. Ayesa Khatun (1) followed. 
Appeal by the Plaintif. _ . 
Suit for restitution of conjugal rights. 


2 The appellant was the husband. The case of the wife was that 
by the terms of Kabilnama, she had the right to divorce her husband 
on his.marrying a second time and that she actually did divorce him 
by a registered deed. The Court of first instance decreed the suit, 
This decree was reversed on appeal and the decree of the appellate 
Court was confirmed by the following judgment of 


Newbouild, J.—This is an appeal against a decree dismissing 

a suit for restitution of conjugal rights. The appellant is the bus- 

/ band. Shortly after his marriage he executed a Kabilnama. The casé 
of the wife which has been upheld by the decision of the lower 
í appellate Court is that by the terms contained in this Kabilnama, 
/ she had the right to divorce her husband on his marrying a second 
time and that she actually did divorce him by a registered deed. It 
was held*in“the case of Maharam Ali v, Ayesa Khatun (1), by 
Woodroffe, J. and myself that a Mahomedan husband can lawfully 
delegate to his wife the power to divorce on the husband marrying 

J a second wife. There is therefore nothing illegal ın the terms ot 
if thé Kabvilnama in the present case if it contains such a provision, 
` The portions of the Kabiinama which are relevant in this point are 
paragraphs Nos. 3, 9 and ro. The third paragraph provides that the 

} husband shall not take any other wife. ‘The ninth paragraph gives 
| a general power of divorce ; and the tenth paragraph states the cir- 
cumstances under which that power of divorce can be exercised. 
After stating certain definite grounds such as insanity or impotence, 
the paragraph goes on to say “it I break any one of the aforesaid 
conditions or a part of any such conditions, then you may on the 
Strength ot the authority given by me and referred to. above release 
‘your body and take any other husband.’” It is contended that the 
expression ‘ aforesaid conditions’ means conditions specified in the 
first part of para. 10. To my mind there can be nó doubt that the 
only reasonable interpretation that’can be placed upon these words 

is the conditions mentioned in the previous paragraphs of the deed, 

It is contended that it was not the case of the wife when she exe- 


cuted the Talaknama that she was empowered to do so by any-thing ' 


(2) (1915) 19 C, W, N. 1226, 
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mentioned in the tenth clause of the Kabilnama. The reference 
there is to the ninth clause. But, as I have stated, this ninth clause 
is one which gives the general power and it is not necessary to make 
any special reference to the tenth clause. It is clear from the Talak- 
nama that the right to divorce is claimed under the general condi- 
tion of the tenth clause read with the previous conditions of 
the Kabilnama. One of these conditions stated in the Talaknama is . 
that mentioned in the third clause, oie the taking of a second 
wife. 

It is next urged on the ere of Sir A. Wilson’s work on 
Anglo-Mahomedan Law, 4th Edition at page 1 37; that as the wife 
did not exercise her right of divorce immediately she heard of the 
second marriage, her right to do so ceased to exist. It is evident 
that the passage relied on refers to a case in which the husband 
after marriage conferred on his wife the right to divorce him and 
it does not apply tó the general permission to divorce given by a 
marriage contract. This was the view that was taken by a Division 
Bench of this Court'in the case of Ayatunnessa Beebee vy. Karam 
Ali (1). The fact that in the present case the Kabilnama was 
actually executed a few months after the marriage does not make 
that ruling inapplicable. The Kabilnama formed the marriage 
contract though it was actually reduced to writing and executed on = 
a subsequent date. In my opinion therefore the lower appellate ' 
Court is right in holding that the suit for restitution of conjugal 
rights must fail on the ground that there previously had been a 
valid divorce by the wife. I therefore dismiss the appeal with costs. 

Against this decision, the plaintiff appealed under clause 15 of 
the Letters Patent. 


Babu Asiranjan Chatterjee for the Appellant. | 
Babu Manmathanath Mukherjee for the Respofdents. 
The judgment of the Court was delivered by 


- Mookerjee, J.—We are of opinion that the decree made by Mr. 
Justice Newbould must be affirmed. We have been invited ta hold 
that the right conferred on the wife by the dower-deed was not 
properly exercised, as considerable time elapsed between her know- 
ledge of the second marriage of her husband and the institution of this 
suit. ‘This point, however, was not taken in the Court of first instance 
and there has consequently been no determination of two material 
questions of fact viz. first, whether the dower-deed was an anti-nup- 
tial or a post-nuptial contract; and secondly, when did the wife 


{1) (1908) I. L. R, 36 Cale, 23, 
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ecame aware of the second marriage of her husband.’ The sole 
uestion in controversy throughout has been, whether valid authority 
> divorce was conferred upon the wife and whether she has exercis- 
d that authority in accordance with law. Upon that point, there 
an be no doubt that the view taken by the Subordinate Judge and 
confirmed by Mr. Justice Newbould is correct. The decision of this 
~ourt in the case of Makaram Ali v. Ayesa Khatum (1), has not 
yeen challenged. That case is an authority for the proposition that 
ı provision in a dower-deed whereby a Mahomedan husband author- 
ses his wife to divorce herself from him, in the event of his marrying 
ı second wife is not void under section 26 of the Contract Act; it is 
awful for a Mahomedan husband to delegate to his wife power to 


jivorce on certain conditions and the busband marrying a second | 


wife ig such a condition. It has been argued before us, however, 

that as in the deed of divorce the wife relied upon the ninth clause 

of the dower deed, she is not now entitled to fall back upon the 

tenth clause. In our opinion, there is no force in this contention. 

i she has authority conferred upon her under the dower deed, - it is 

really immaterial under which clause of the document she purports 

toact 

A Tefined argument was finally addressed to us as to the meaning 
and effect of the third clause which provides as follows: “solong as 
you live, Is ot and cannot take any other wife. If I take one, 
then to that ' I, 2 3 talak) the divorce by three talaks would 
apply.” It. „argued that there could not be a breach of the 
condition nc ‘take a second wife, as by virtue of this clause 
immediate” con the second marriage of the husband the second 
wife.» ced Tt is not necessary for us to decide whether 
no è jun second part of the clause or whether the 
secona par ely emphasises the fact that the husband undertook 
not to ta a second wife; for even if the interpretation put forward 
by the ap} slant be accepted as correct, it is clear that there could 
not be a.divorce of the second wife till she had become a wife, and 
the- mor nt she became a wife, there would be, on the part of the 
husband, a breach of the condition not to take a second wife. We 
express no opinion upon the question whether such a covenant, 
according to the interpretation of the appellant, would be operative 
as against the second wife ; nor do we decide the question raised 
before Mr. Justice Newbould, namely whether there would be a 
difference “in law in the relative position of the parties, according as 
the contract was post-nuptial or anti-nuptial. j ~ 

(1) (1915) 19 C W. N. 1226. 
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Civil. The result is that the decree made by Mr. Justice Newbould is 
1917. affirmed and this appeal dismissed with costs. $ 


Bade A. T. Me f Appeal dismissed. 


~ 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice, 
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Civie SHEIKH KANARADDI | 
1917. v. 
oe $ 
March, 3. MONMOHINI. DASYA.* 


Measure of damage in defanlt. 


Section 48 of the Bengal Tenancy Act applies only to a case of a landlord and 
an under-ralyat, both holding thelr respective tenancies at a money rent. 


Under a registered contract of tenancy, dated the 8th September, 1898, the 
defendent, an under-ralyat, undertook to deliver to his landlord 35 Rowas of 
paddy as rent for each year and if there was default on the part of the tenant, the 
landlord would be entitled to realise a certain sum of money as the price of the | 
paddy : i $ 

Held, that section 43 (a) of the Bengal Tenancy Act was not applicable, as 
the rent was not payable in cash but in kind and the contract only provided the 
measure of the damage which the landlord could claim in the event of default on 

~, the part of the tenant: Ananda v. Makram (1), and Bipro v. Suchand (2) dis- 
tinguished. - 


Appeal by the Defendant. 


Rent—Bengal Tenancy Act (VIII of 1885), Sec. 48— Rent payable in kind— | 


Suit for rent. 
The material facts appear from the judgment. 


The Court of first instance agreeing with thé contention of the 
defendant, gave a modified decree in favour of the plaintif.. The 
suit was fully decreed by the first appellate Court and this decree 
was confirmed by the following judgment of 

ë Letters Patent Appeal. No. 29 of 1916 against the decision of Mr.’ Justice 
Newbould, dated the 19th January, 1916, in Appeal from Appellate Decree 
No. 313 of 1914, against the decision of Babu Sarat Chunder Sen, Additional 
Subordinate Judge of Dacca, dated the 24rd September, 1913, reversing that of 
Babu Krishna Kamar Sen, Munsiff, 4th Court, of Dacca, dated the 28th February, 


1913. 
(1) (1909) 10 C, L. J, t445 (a) (1910) 12 C. L. J. 595. 


Vou. XXIX.} HIGH COYRT. 

Newbould, J.—In this appeal which arises out of a rent suit the 
question to be determined is whether the amount of rent recoverable 
by the plainuf i is limited by the provisions of section 48 Bengal 
Tenancy Act. I am of opinion that the learned Subordinate Judge 
was right-in holding that the provision of this section did not apply 
as the rent payable by the defendant was not money rent. The 
defendant's kabuliat. provides that he is to pay 35 powas of paddy 
each year. There is a further supulation that in default of payment 
of this paddy, the plainuff will be entitled to realise Rs. 20 as price 
of the said paddy with damages and costs by instituting suits and 
obtaining decrees. I agree with the learned Subordinate Judge that 
the terms of this kabulyat are distinguishable from the terms of the 
kabulyat in the cases ot Ananda Chanara Koy v. Makram Ali (1), 
and Lipro Charan Majls v. Suchand Koy Chowdhury (2). In these 

‘Cases it appears that the tenant had the option of paying his rent 
in cash orin kind. Inthe present case under the-terms of the 
‘kabulyat the tenant is clearly bound to pay his rent in kind and it 
is the landlord alone who has the option ot recovering a money-rent; 
or rather the terms of the kabulyat provide not that the landlord 
should recover money-rent but that should he be compélled to bring 
a suit he would be able to avoid the necessity ot proving what was 
the value of the paddy at the time when it became due. In fact 
ther Tmar to a supulation for liquidated damages such 
me Wie commonly provided ior the breach ot an ordinary contract. 1 


hold that rent payable by the deiendant is not .money-rent and this 


is sufhcient to dispose of this appeal and it is not necessary to 
_ Consider the other points argued, But I may add 1 have consider- 
able doubt whether the learned Subordinate Judge was right in hold- 
ing that the-decision otf this Court in the case ot Nim Chand Saha 
v. Joy Chanara Nath (3), is applicable to a Case in which the rent 
clauued tor a poruon of the holding exceeds by more than the 
Statutory amount the amount paid by the lessor tor the whole of the 
holding. - The appeal is dismissed with costs, 
Against this decision, the defendant abpeated under clause i5 of 
the Letters Patent. 
babu Akhoy Kumar Banerjee for the Appellant. S 
Babu Surendra Nath Guka tor the Respondent, 
The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal under clause 15 of the Lettera 
Patent from a a of Mr. ‘Justice Newbould in a suit for rent, 
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Under the contract of tenancy, dated the 8th September, 1898, the 
defendant undertook to deliver to his landlord 35 Powas of paddy 
as rent foreach year. There was a further provision that, on 
default, the landlord would be entitled to realise from the tenant. 
Rs. 20 as price of the paddy with damages and costs, The landlord | 
instituted this suit on the allegation that the paddy due for the years 
1317 and 1318 had not been delivered and sought a decree for 
recovery of Rs. 40 with damages and costs. The defendant pleaded 
that the contract contravened the provisions of section 48 (a) of the 
Bengal Tenancy Act and was consequently not enforceable in law. 


_ This contention was accepted by the Court of first instance. Upon 


appeal, a contrary view was taken by the Subordinate Judge, and, ° 
the decision of the lower appellate Court has been confirmed by 
Mr, Justice Newbould. i 

Section 48 isin these terms: The landlord of an,under-raiyat 
holding at a money-rent shall not be entitled to recover rent exceed- 
ing the rent which he himself pays by more than the following per- 
centage of the same; namely, (a) when the rent payable by the 
under-raiyat is payable under a registered lease or agreement, 50 per 
cent., and (b) in any other case, 25 per cent, In the present case, 
the rent was payable by the under-raiyat under a registered lease. 
Consequently, if the section is applicable, the plaintiff cannot recever 
from the tenant as rent a sum which exceeds by more than 50 per 
cent, what is paid by himself to his superior landlord. ‘The Court of 
first instance tound that, for the entire holding, the plaintiff pays 
to his superior landlord Rs. 2-8 as. a year, and, in the;view that the 
section was applicable, held that the plaintiff could recover rent at 
the rate of Rs, 2-8 as. plus Re. 1-4 as, that is, Rs, 3-12 as. Consé- 
quently, the question arises whether gection 48 is applicable to - 
this tenancy. ‘The appellant, contends that the section 1s applicable, 
because the tenant holds at a money-rent and in support ot this 
view relies upon the cases of Ananda Chandra Koy v. Makram 
Ali (1), and Sigro Charan v. Suchand (2). In our opinion, there 
is no foundation tor this contention and the cases mentioned, are 
clearly distinguishable, ` 

In the first of these cases, the tenant had the option to deliver 
a certain quantity of produce, or, in the alternative, to pay a certain 
sum of money. In the second case, the agreement, was exactly 


the reverse, In the case before us, the agreement on the face of it - 


shows that the tenant held at a produce rent. No doubt, there was 
a provision to the effect that if there was default on the part of the 


(É) (1909) 10 C. Le J. 144 (2) (1910) 12 C, L, J» 595. 
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tenant, the landlord would be entitled to realise a certain sum of 
money as the price of the paddy. This only accentuates the true 
’ position, namely, that rent is payable not in cash but in kind, and 
tthe contract only prescribes the measure of the damage -which the 
Igndiord could claim in the event of default on the part of the 
tenant. We hold accordingly that this is not a case of an under- 
raiyat holding at a money rent. We may add that it was contended 
before us that the expression ‘holding at a money-rent’ refers to the 
landlord and not to the under-raiyat : Ananda v. Makram Ali (1). 
It is clear,, however, that section 48 taken as a whole, indicates 
plainly that the: landlord and the under-raiyat must both hold their 
respective tenancies at a money-rent ; otherwise, no comparison can 
‘possibly be instituted, as contemplated by the section. In this view, 
it is needless to consider the question raised by Mr. Justice Newbould 
as to the applicability of the decision in Wim Chand v, Joy Chandra 
Nath (2), : 
The result is that the decree made by Mr. Justice Newbould is 
affirmed and this appeal dismissed with costs, 
AST. Me _ Appeal dismissed, 
(1) (1909) 10 C. L, J. 144. . (2) (1912) I, L, R. 39 Cale. 839. 


‘ ————— 


Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr, Justice Beachcroft, 


BEHARY LAL PANDIT 
' . v. 
NARAIN MISRA AND OTHERS.* 


Res judicata—Court of competent jurisdidios—Cioil Procedure Code (Act V of 
1908), Sec. r1—Revenne Court, decision of— Rent suit—Alteration in record 
of ryghts, if made with jurisdiction—Bengal Tenancy Act (VIII of 1885 as 
amended by Act TII B. C, of 1598), Sec, rog G.— Board of Revenue, 

In order to establish the plea of Res judicata, the Court which decided the 
former suit, must have been such a Court as would bave been competent to try 
and decide not only the particular matter in issue in the later suit but also the 
later suit itself in which the issue is subsequently raised. 

* Appeal from Appellate Decree No, 1882 of 1909, against the decision of 

L, C, Adami Esq., District Judge of Cuttack, dated the Igth June, 1909, 

affirming that of Babu Jogendra Nath Mcckeijee, Subordinate Judge of Cuttack, 

‘dated the 4th May, 1907. - 
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z 


Shibo Rau? v, Bakan Rast (1) referred to. 


The plaintiff alleged that on the 6th April, 1898, a record of rights was fnally 
published in which the rent payable by the tenant defendant was stated to be 
Rs, 80-12-6 p., that subsequently the entry was altered on the gth September, 
1899, to Ks 25%-2 as., and, that, later on, when he brought a suit for rent 
-against the tenant with a view to recover rent at the higher figure mentioned, 
his claim was dismissed by the lower Court and finally by the High Court on 
the 1st February, 1904. It was held on that occasion that tne alteration of the 


_Tecord had been made without autuority, and that consequently the plaioutf 


was not entitled to realise rent at any rate higher than what was admitted by 
the derendant, namely, the rate as entered in the record of rights finally pub- 
lished on the cth of April, 1598. The plaintiff then commenced tnis action on 
the 2yth May, 1906, for a declaration that the alteration of the record of rights 


was made with junsdiction, and the entry as it stood was binding upon both 
the landlord and the tenant: 


“Held, that, the decision in the rent suit by the revenue Court did not operate 
as Kes judicata aa regards the question whether the alteration in the record of 
rights was made without jurisdiction. 


Where a recofd ot nights was finally published before Act III. B, C. of 1898 
came into force, no proceedings could be taken under section 104G of the 
Bengal Tenancy Act for the alteration of such record, 


Appeal by the Plaintif. _ 

Suit ior declaration. ` 

‘The material facts and arguments appear from the judgment. 
Babu Bepin Chandra Mallié for the Appellant. 


Babus Provas Chandra Mitier and Hira Lal Sanyai for the 


Respondent. 
‘The judgment of the Court was delivered by 


‘Mookerjee, J.—This is an‘appeal on behalf of the plaintiff 
in a declaratory suit, ‘Ihe plainuff alleges that on the 6th April, 
1898, a record of rights was finally published in which the rent 
payable by the tenant delendant was stated to be Rs, 80-12-6, 
. that subsequently the entry was altered on the gth September, 1899 
10 Rs. 258-2-0, and, that, later on, when he brought a suit for rent 
against the tenant with a view to recover rent at the higher “figure 
mentioned, bis claim was -disallowed by the District Judge and 
finally by this Court on the 1st February, 1504. lt was ‘held on 
that occasion that the alteration of the record had been made with- 
out authority, and that consequently the plaintiff was not entitled to 
realise rent at any tate higher than what was admitted by the 
defendant, namely, the rate as entered in the record of rights finally 


(1) (1908) Ie Le R. 35 Cale, 353 (359); 7 C, Le J. 470. 
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published on the 6th of April, 1898. The- plaintif, therefore, com- 
menced this action on the 29th May, 1906 for a twofold declaration, 
namely, jirs/, that the alteration of the record of rights was made 
with jurisdiction and that the entry as it now stands is binding upon 


both the landlord and the tenant, and, secondly, that the ‘original: 
entry of Rs, 8012°6 was obtained by fraud-and does not bind’ the . 


landlord. The Courts below have concurrently dismissed the suit. 
The District Judge has held in substance that, as in the suit for 
rent, the record of rights was found to have been altered without 
‘authority; that decision is binding upon the parties to this litiga- 
tion; in this view, he has declined te determine whether the 
alteration was really unauthorised. As regards the question of 
fraud, the District Judge has held that the plaintiff had failed to 
prove the allegation ; but there is indication in the judgments of 
the Courts below that if there was any fraud, the fraud was com 
mitted with the connivance of the appellant. . 

The decision of the District Judge has been assailed before 


us on the ground that the matter is not res judicata and that the l 


question, whether the -record was altered without authority, is still 
open for consideration. In our opinion, this contention is well- 
founded. As was explained by this Court in the case of Shido 
Raut v. Baban Raut (1), in order to establish the plea of res judicata 
the Court which decided the former suit must have been such a 
Court as would have been competent to try and decide not only 
the particular matter in issue in the later suit but also the later suit 
itself in which the issue is subsequently raised. It was also pointed 
out by the Judicial Committee in the case of Gokul Mandur v. 
Pudmanund Singh (2), “that under section r3 of the Civil Procedure 
Code of 1882, a decree in a previous suit cannot be pleaded as 
res judicata in a subsequent suit, unless the Judge, by whom it was 


made, had-Jurisdiction to try and decide, not only the particular ` 


matter in issue but also the subsequent: suit itself, in which the issue 


is subsequently raised. Now, in the case before us, the suit for ` 


rent Was tried by a revenue Court. That Court was not competent 
to try the present declaratory suit. 1t is clear, therefore, that the 
decision in the suit for rént does not operate as res judicata. This 
view is in accordance with the decision in the case of Gomsi Kunwar 
v. Gudri (3), The question, whether the alteration was or was not 
unauthorised, is, therefore, still open for consideration. 

(1) (1903) I. L. R, 35 Cale. 353 (359); 7 C. L, J. 47% 

(2) (1902) I. L. R. 29 Cale, 707 (718). 

(3) (19032) I- L, R. 25 All, 138, 
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It appears that the alteration in the record-of-rights, though 
not initialled, was made by a duly qualified officer and was based 
upon an order of the Board of Revenue. The Board appears to have 
acted under section 104 G which was introduced into the Bengal 
Tenancy Act by Act III of 1898 B. C. ; the new section" came into 
force on the 2nd November, 1898, and was shortly afterwards extend- 
ed to Orissa. The real question in controversy between the parties ` 
is, whether under section 104G, the Board of Revenue had authority 
to alter the record finally published on the 6th April, 1898. It has 


` been argued for the respondent that as the record had been finally 


published before Act III of 1898 B.C. came into force, no proceed- 
ings could be taken under section ro4G.for the alteration of such 
record. In our opinion, this contention is well-founded. Section 
104G provides that “the Board of Revenue may, in any case under 
this part, on application or of its own motion, direct the revision of 
any record-of-rights or any portion of a record-ofrights, at any time 
„within two years from the date of the certificate of final publication.” 
Tt is clear that the case in which such an action may be taken 
by the Board of Revenue must be a case under Part II of Chapter X 
as it was remodelled by Act III of 1898 B. C. Now, section 7 of 
the Act lays down that Chapter X of the Bengal Tenancy Act as 
it stood in 1885 was completely repealed, and in lieu thereof a new 1 
chapter was substituted. In the original Chapter X, there was no 
such division. into parts, and it is impossible to say that the record- 
of-rights finally published on the 6th of April, 1898, was a record 
under part II of Chapter X of the Bengal Tenancy Act as altered 
by Act III of 1898 B.C. It is further plain from section g of Act PFI 
of 1898 B.C. that “every settlement of rent or decision of a dispute 
by a Revenue Officer under section 104 or section 106 of the Bengal 
Tenancy Act 1885, before the commencement of this Act in respect 
of which no appeal has, before the commencerfient of this Act, been 
preferred to the Special Judge appointed under section 108 of-that 
Act, shall have the force and effect of a decrea of a civil Court in 
a suit between the parties, and shall be final” Nowin the case 
before us, no appeal had been preferred as contemplated by section 
g. Consequently, the effect to be attributed to the entry of the rent 
as settled, in the record-of-rights published on the 6th April, 1898, 
is that of a decree of a civil Court in a suit between the parties. In. 
view of this circumstance, it is impossible for us to hold that the 
Board of Revenue could proceed under section 104G to alter an 
entry of this description. We are clearly of opinion that it was not 
the intention of the Legislature to apply section 104G to record finally ` 


r 
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published before Act III of 1893 B. C. came into force. The al- 
teration made on the gth September, 1899, was consequently un- 
authorised. In view of this conclusion, the prayer for the first 
declaration must be refused. 

In so far as the prayer for the second declaration is concerned, 
the plaintiff is obviously not entitled to any relief. If we adopt the 
view of the District Judge that the alleged fraud has not been estab- 
lished, the plaintiff is not entitled to challenge the record-of-rights. 
Tf, on the other hand, a fraud has been committed with the conni- 
vance of the p intiff, he is undoubtedly not entitled to invite a Court 
of justice to i ypose actively in his favour with a view to extricate 
him from the uifficulty in which he has placed himself. 


The result is that the decree of the District Judge is affirmed and 
this appeal dismissed with costs. 


A, T. M. í Appeal dismissed. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beachcroft. f 


CHINTAMANI PRAMANIK 
v. 
HRIDAY NATH KAMILA.* 


S ale—Vendor supporting vendee —Sale, validity of, if. can be questioned—Limt- 
tation Act (IX of 1908), Sch. I. Art, 136—* Out of possession’ —Joint family— 
Adverse possession—Co-owner—Burden of proof— Mixed question of fact 
and law—Second appeal. 


The plaintiffs sued for declaration of title toa share in two tanks and for 
recovery of joint possession thereof. The disputed tanks originally belonged to 
A‘and after his death, were held in equal halves by his two sons. The plaintiffs 
claimed to bave purchased one-thirtieth share in the tanks from C, wife of B, 
„who was a great-grandson of the original proprietor by one of the five sons of 
his second son. The defendants were the representatives of the first son of the 
„original proprietor. C was a party to the litigation. In her written statement, 

she acknowledged the validity of her conveyance. In her examination she not 


* Appeal from ‘Appellate Decree No. 674 of 1911, against the decision of 
Babu Jogendra Nath Bose, Subordinate Judge of Midnapur, dated the 3rd 
January, 1911, affirming that of Babu Manoranjan Roy, Munsiff of Ghatal, dated 
the 23rd March, 1910. 
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only did ‘not repudiate the transaction, but explicitly supported the case of the 
plaintiff : 


Held, that the question of the validity of the sale could not be ralsed by the 
other defendants. 


Lala Achalram v. Raja Kasim Hossain Khan (1) referred to. 


The question whether there has been such adverse possesion on the part of 
the defendants as would extinguish the title of the vendor of the plaintiffs, is a 
mixed question of fact and law. Whether the defendants did act in a particular 
manner is a question of fact, but when the Court is called upon to decide the 


` true legal effect of that act upon the title of the plaintiffs, the question is a ‘agate 


tion of law, 

The expression * out of possession’ in article 136, schedule I of the Limita- 
tion Act, implies that some person is in possession adversely to the vendor— 
some person holding in a character incompatible with the idea that the owner- 
ship remained vested in the vendor. 

Taylor v, Horde (2) referred to 

The possession contemplated in article 136, schedule I of the Limitation Act, 
Includes not merely actual possession but also such possession as a member of a 
Joint family is presumed to have in the family property until excluded therefrom. ‘ 

' Bhogabath v. Bhogaballs (3) referred to, 

The possession of the joint owners is the possession of a co-owner. 

In acquiring title by adverse possession, a co-owner must (Prove that he sat 
up a title against other co-owners aud excluded" them from possession, 

Appeal by the Plaintiffs. 


Suit for-declaration of title to a share in two tanks and for re- . 
covery of joint possession thereof. ; 


The material facts and arguments appear from the judgment. 
Babu Mohini Mohan Chatterjee for the Appellants. 

Babu Joges Chunder Dey for the Respondents. 

The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal by the plaintiffs for decla- 
ration of title to a share in two tanks and for recovery of joint 
possession thereof. The case for the plaintiffs was that the disputed 
tanks originally belonged to one Nityanand Kamila,. and, after his 
death, were held in equal halves by his two sons, The plaintiffs 
claimed to have purchased one-thirtieth share in the tanks from 
Nirupama*Dasi, wife of Dinannath Kamila, who was a great-grand- 
son of the original proprietor by one of the five sons of his second 

(1) (1503) L, R. 32 L A. 113; L L, R. 27 All, 271, 


(2) (1757) 2 Sm. L. C. 575 (635) : 1 Burr, 60, 
(3) (1911) 9 M, L, T, 3977 2M. W, N. 175. 
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| son. The defendants are the representatives of the first son of the Civin, 
A original proprietor. Their defence was two-foll; namely, frst, 1913, 

3 that they had acquired title to this share by purchase; and, secondly, anii 
~ thatthe claim was barred by limitation. Upon the question of p. 
: limitation, ‘the Courts below have concurrently held against the Hriday, 


plaintiffs. Upon the question of title, the Subordinate Judge has Mookerjee, FA 
held that the defendants have failed to prove the alleged sale by Te 
, Dinanath to, his uncle Kishore. But he has not decided the question, . 
` whether the purchase by the plaintiffs from Nirupama is or is not 
bona fide, although he is of opinion that there are circumstances 
which throw great suspicion upon the transaction. On behalf of 
the plaintiffs, the decree of the Subordinate Judge has been assailed 
on two grounds; namely, jérs¢, that the question of the Jona fides 
` ‘of their purchase from Nirupama does not arise in these proceed- 
ings; and secondly, that the findings of the lower appellate Court 
do not show that the title of their vendor was extinguished by 
adverse possession on the part of her co-sharers. In our opinion, 
both these contentions are well-founded. 

In so far as the first ground is concerned, the vendor of the 
plaintiff is a party to this-litigatton. In her written statement she 
acknowledged the validity of her conveyance. She was examined 
in the lower Court; not only did she not repudiate the transaction, 
she explicitly supported the case of the plaintiffs. Under these 
circumstances, it is obvious upon the decision of their Lordships 
of the Judicial Committee in Zala Ackalram v. Raja Kasim 
Hossain Khan (1), that the question of the validity of the sale 
cannot be raised by the other defendants, This position is in no 
way affected by the late decision in Basant Singh v, Makabir 
. Pershad (a). 

In so far as the second ground is concerned, it has been argued 
on behalf of the respondent that article 136 of the second schedule 
of the Limitation Act is applicable to this case, That article pro- 
vides that a suit by a purchaser at a private sale for possession of 
immovable property sold, when the vendor was out of possession 
at the date of sale, must be commenced within 12 years from the 
time when the vendor is entitled to possession. It has been argued 
that the vendor of the plaintiff was not in possession at the date of 
the sale, because the Subordinate Judge has found that she did not 
enjoy the profits of the disputed property. The contention of the 
respondents in substance is that it is necessary ‘for the plaintiffs to 

(1) (1905) L. R. 33 I. A. 113; L L, R. 27 All 271, i 

(3) (1913) L. R. 40 I. A. 8651. L. R. 35 All, 2733 17 C, L. J. 566. 

a e EA 


Mookerjee, T. 


\THE CALCUTTA LAW JOURNAL: (Von, XXIX, 


establish that their vendor was in actual occupation of the disputed 


property at the date of the sale. In our opinion, there is no” 


foundation for -this contention. The expression ‘out of possession’ 
as used in article 136 implies that some person is in possession 
adversely to the vendors—some person holding in‘a character 
incompatible with the idea that the ownership remained vested in 
the vendor: Taylor v. Horde (1). In the case before us, Nirupama 
was prima facie in possession of the tanks through her. cosharer ; in 
other words, the possession of the joint owners was her possession in . 
law. Itis clearly incumbent upon the defendants to establish that 
the co-owners had set up a hostile title and had excluded her from 
possession. Of this there is no evidence.’ It has been found that on 
two occasions within the last 12 years, the defendants caught 
fish from the tanks and appropriated the same entirely for them- ` 
selves. , This does not constitute exclusion of the plaintiffs or their 


~ yendor, nor does this amount to adverse possession on the part of the 


defendants, It is not proved that the vendor of the plaintiffs claimed a 
share in the fish and that her title was repudiated. It is not shown 
that she ever attempted to catch fish and was successfuly prevented. 
Stress is laid by the defendants respondents on the circumstance that 
within 12 years before the commencement of the suit, they had exclu- 
sively received rent from a tenant on the bank of the tanks. This 
also does notin law amount to exclusion of the vendor of the plaintiff. 
The case before us is very similar to that of Bhogaballi v. Bhoga- 
"bulli (2). There, the plaintiffs sued on the basis of a purchase 
from a co-sharer in the joint property, who, it was found, had left the 
village more than 40 years before suit. It was contended on behgif 
of the defendants that article 136 was applicable, and/ hat it was 
obligatory upon the plaintiffs to establish thatthe? - vendor had : 
been in actual occupation within 12 years of the insticution of the 
suit. This contention was negatived. It was held that the posses- 
sion contemplated in article 136 includes not merely actual posses- 
sion but also such possession as a member of a joint family is 
presumed to have in the family property, until excluded tfere- 
from. The learned Judges thereupon directed an inquiry into the 
question—Whether the vendor of the plaintiffs was ever excluded 
from the joint family property, and, if so, for what period before 
the suit. The subordinate Court found upon the evidence that 
such exclusion had not been established and the result was that the 
plaintiff succeeded. Inthe case before us, as already explained, 


(1) (1757) 2 Sm. L. C. 575 (635); 1 Burr. 60. 
(2) (1911) 9 M. L. T. 397; 2M. W, N. 175. 


VoL, XXIX] ' gigH couRT, ` 245 


‘there is no evidence on-the record to show that the vendor of the * Civit. 
‘plaintiffs had ever been excluded or that her title had been denied. 1913. 

‘We may add that it has been argued by the learned vakil for the Chintamani 
respondents that the question at issue is one of fact, and, that conse- v 


quently it is not competent to this Court to interfere in second oN, 
appeal. This contention is opposed to the decision of their Lord- Mookerjee, J, 
ships of the Judical Committee in the cases of Lackmeswar v. Mano- = 
war (1); Ram Gopal v. Shamskhaton (2). The question whether ` 

there has been such adverse possession on the part of the 

defendan T ~ extinguish the title of the vendor of the 


pr a question of fact and law. _ Whether the defen- 

A «in a particular manner isa question of a fact, but when 
t- Mds called upon to decide the true legal effect of that act 

$ upo tle of the plaintiffs, the Court has plainly to determine 
, a qu of law. As already stated, upon the facts found, it is 
plain th title of the vendor of the plaintiffs was not extinguis- 


ed by a fse possession on the part of the defendants or their 
predecessors in interest. 

The résult is that this appeal is allowed, the decrees of the Courts 
below discharged and the suit decreed with costs in all the Courts. 


A. T. M Appes decresd, 


(1) (1891) L. R. 19 I. A, 48; I. L. R. 19 Calc. 253. 
(2) (1892) L, R. 19 I. A. 228; I. L. R. 20 Cale. 93. 
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Res judicata—Hxecution proceeding—Mesne profits—Apportionment—Joint tort- December, 17, 


Jeasor, 


The appellants, who were plaintiffs {0 the original sult, obtained a decree in 
“the primary Court on the 3oth June, 1902, for recovery of possession and mesne- 


* Appeals from Orders Nos, 2 and 10 of 1910 against the orders of Babu 
Hem Chandra ri Subordinate Judge of Monghyr, dated’ the 6th Octo. 
ber, 1909, 
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profits. This decree was affirmed by the High Court on the 14th June, 1905. 
The decree directed that if possession was delivered by the defendants to the, 
plaintiffs within one month from the date thereof, the defendants would not be 
held Hable for mesne profits ; but, if possession was not so delivered,-the defend- 
ants would be liable for mesne profits, for the period antecedent to and during 
the pendency of the suit. The decree also contained a direction that in the event 
of ascertainment of mesne profits, the shares of the parties would be first deter- 
mined and posession would be delivered according to the shares so calculated, 
An application was made by the decree-holders on the 13th December, 1905, 
demanding possession but not mesne profits. This application was resisted by 
the defendants on the ground that possession had been previously amicably 
delivered by them. The Court investigated the question in controversy and 
came to the conclusion that possession had not been delivered. The extent of 
the shares of the parties was determined and possession delivered accordingly, 
This order was made on the 26th May, 1906. On the 2oth May, 1909, the 
plaintiffs applied, for ascerfainment of mesne profits : 

Aela, that the question as to the amount of mesne profits payable by the 
defendants to the plaintiffs was directly and substantially in issue between the 
parties and the decision thereon was conclusive between them at all subsequent 
stages of the execution proceedings. 

Mungul Pershad v. Grija Kanta (1); Ram Kripal v. Rup Kuari Gi, ad 
Beni Ram v. Nantu Mal (3) referred to. 

A release granted to one, without any intention to release the other Joint tort- . 
feasors, will discharge the others only pro tanto. 

A dectee for possession was obtained against three brothers A, B and c. 
C died subsequently and left as his representatives three infant sons, The order 
of the Court below was made in favour of all these persons, and in an appeal to 
the High Court, not only the widow of A, and B, but also the three infant sons 
of C were joined as respondents. One of the infant sons, pending appeal, 
attained majority, The appeal against the other two infant sons was Pai 
for non-prosecution : 

Held, that the decree-holders, appellants, were entitled td obtain a decree for 
mesne profits against the widow of A, B and major son ‘of C, in respect of what 
would be their share of the mesne profits, 

Ramratan v. Aswini (4) referred to. 

Appeals by the Decree-holders. 

Applications for execution of decrees. 

The material facts and arguments appear from the judgment. 

Babu Karunamoy Bose (for Babu Khetra Mohan Sen) for the 
Appellants. 


(1) (1881) I. L. R. 8 Cale. 51; L. R. 8 I. A. 123 
(2) (1883) I. L. R. 6 All. 269; L. R, 11 I, A 37. 
(3) (1884) I. L. R, 7 All 102; L, R rr L A, 181. 
(4) (i910) I. L, R. 37 Cale. 5593 11 C, L. Je 503. 
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‘ Babus Dwarka Nath Chuckerbutty and Harihar Prosad Singh 
for the Respondents. $ 








The judgment of the Court was delivered by 


Mookerjee, J.—This appeal is directed against an order in 
a proceeding for assessment of mesne profits. The appellants, who 
were plaintiffs in the original suit, obtained a decree in the primary 
Court, on the goth June 1902, for recovery of possession and 
mesne profits. This decree was affirmed by this Court on the r4th 
June 1905. The decree directed that if possession . was delivered 
by the defendant to the Plaintiffs within one month from the date 
thereof, the defendants would not be held liable for mesne profits ; 
but if possession was not so delivered, the defendants would be 
liable for mesne’ profits, for the period antecedent to and during the 
pt cency of the suit. The decree also contained a direction that 
ir che event of ascertainment of mesne profits, the shares of the 
p-tties would be first determined and possession would be delivered 

according to the shares go calculated. The case for the appellants 
"tis that possession was Ot amicably delivered, and on the 13th 

December 1905, they a, ‘ed for execution of the decree. In this 


application, they prayed th “he shares of the plaintiffs and defend- . 


j „Ants might be determined <A that "joint possession might be 
Aivered in accordance with \ ` result of this enquiry ; it was further 
‘stated that an application for ~rtainment of mesne profits would 
be made separately. In answers this application, the judgment- 

_ debtors objected that possession had already been delivered by them 
to the decree-holders. The Court investigated the question in 
pete and came to the conclusion that Possession had not been 

{ delivered, The extent of the shares of the parties was determined 
i and possession delivered accordingly. This order was made on the 
26th May, 1906. On the zoth May 1909, the plaintiffs applied for 
ascertainment of mesne profits. The judgment-debtors objected that 
mesne profits could not be claimed as possession had been delivered 
within ọne month from the date of the decree. The Subordinate 
Judge has now found that possession was delivered as alleged. On 
the present appeal by the decree-holders, it has been contended that 
the matter is concluded by the order of the 26th May, 1906. On 
behalf of the respondents it has been argued that the question ig 
open for consideration, inasmuch as the question now under discus- 
sion, namely, the amount of mesne profits payable by the defendants 
to the plaintiffs was not before the Court on the application of the 
13th December, 1905. In our opinion, there is no room for serious 
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discussion that the rights of the parties must be taken to have been 
determined by the order of the 26th May, 1905. It is true tha 
mesne profits were not claimed in the application of the 13th Decem- 
ber, 1905, but possession was demanded . by the-decree-holders. 
This application was resisted by the defendants on the ground that 
possession had been previously amicably delivered by them. The 
Court was therefore invited by the parties to determine whether or 
not possession had been delivered. The question was directly and 
substantially in issue between the parties and the decision thereon 
must be deemed conclusive between them at all subsequent 
stages of the execution proceedings : Mungul Parshad v. Grija 
Kant (1); Ram Kirpalv. Rup Kuari (2); Beni Ram v. Nanku 
Mal (3). We hold accordingly that possession was not delivered as 
alleged by the defendants and that their liability to pay mesne 
profits must be determined on the basis of the order of the 26th 
May, 1906. 

The. result is that this appeal is allowed, the order of the Sub- 
ordinate Judge set aside and the case remanded to him in order that 
the amount of mesne profits may be calculated. The appellants are 
entitled to their costs both in this Court and in the Courts below. 








_We-assess the hearing-fee in this Court at two gold mohurs. 


A difficulty however has arisen, to which we must now advert. The 
decree for possession was obtained against three persons, Bolakilal, 
Abdulla Yunus and Sital Prosad. Sital Prosad subsequently died 
and left as bis representatives three infant sons. The order of the 
Court below was made in favour of all thesé persons, and, in the 
present appeal, not only the widow of Bolakilal and Abdulla Yunus, 
but also the three infant sons of Sital Prosad were joined as respon-\ 
dents. These infants had been represented in the Court below by 
one of the officers in the Court of the District Judge as their guar- 
dian ad liten, In this Court, that officer has been discharged and 


‘the Deputy Registrar appointed guardian ad litem. The appel- 


lants were directed to deposit the prescribed costs for the appoint- 
ment of a vakil on behalf of the Deputy Registrar, and tœfile the 


usual indemnity bond. This order they failed to earry out, and, 
as a consequence, on the 14th June, 1912, the appeal was ‘dismissed 
in so far as the minors were concerned. Before this order was 


_ made, it had been held cn the 27th July rgto that one of the sons 


of Sital Prosad, Gobindo Prosad by name, bad attained majority. 
(1) (1881) I. L. R. 8$ Cale. 51; L, R. 8 I. A, 123. 
(2) (1883) I. L. R. 6 All. 269; L, R. 11 I. A. 37. 
(3) (1884) L. L, R. 7 All. 102; L. R, 11 E, A. 181, 
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t The order of dismissal of the 14th June, 1912, would consequently 


i apply to two of the three. infant sons of Shital prosad, namely, 


Hari Prosad and Giaya Prosad. Itis plain that`in so far as they 
are concerned, the order of the Subordinate - Judge cannot be 
disturbed. This raises the question, whether the appellants are 
entitled to any relief, and, if so, what. The appellants have argued 
that it is immaterial that the appeal has already been dismissed as 
against the two infant sons of. Sital Prosad, and, that it is still 
open to them to obtain a decree for the entire mesne profits against 
the widow of Bolakilal, Abdulla Yunus and the major son of Sital 


ee In our opinion, this view cannot possibly be supported. 


l 


or can we aceept the extreme contention of the judgment-debtors 
_that the appeal should fail in its entirety, and the whole claim for 
. mesne profits dismissed. The position is precisely the same as if 
the decree-holders bad entered into a compromise with two of the 
three sons of Sital Prosad and released them from liability. In that 
event, the decree-holders would still be entitled to obtain a decree 
as against the three judgment-debtors in respect of what would be 
their share of the mesne profits. This is clear from the decision of 
this Court in Ramratan Kapali y. Aswini Kumar Dutt (1). We 
accordingly direct the Subordinate Judge to assess mesne profits on 
the basis of the order of the 26th May y 1906 ; but the amount will be 
calculated, only in respect of" s Of Bolakilal and‘ ‘Abdulla 
Yunus and a third share “ sad. The Subordinate Judge 


will be at liberty to take - to enable him to determine the | 
respective shares of | uent-debtors ; if no evidence is. given, 
the presumption will . the original judgment-debtors were 
liable in equal shares. : 

It is conceded t s order will govern the other appeal 
(M. A. 19 of r910); b 2 will be no separate order for costs, 
ATM | f Appeals atlowed, 


(1b (1910) I, L. R. 3' 559311 C. L. J. 503. 
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Meg Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
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Civiu 3 NITAI CHANDRA NASKAR AND ANOTHER ! 
1917. . i “Y. l 
dlarch, 16, SRIMAT1 CHAMPAKLATA DEBI AND otuzrs.* 
Sale— Intention to pass title—No consideration paid, > 
The true test of a sale is, what is the fntention of the parties to the transac 
tion. If the intention is that title should pass immediately even though the con- | ° 
sideration has not been paid, the title passes ; that is, the failure to pay the consi- ah, 4 
deration for a conveyance does not defeat the conveyance, except where there is a 
an agreement that it should take effect only if the consideration ts first paid. 
Gostho Behkary v, Rokint (1) and other cases referred to. 
When the title has passed to the purchaser, the vendor or his representatives 
may sue for recovery of the purchase money. ~ 
= Appeal by the Plaintiffs. 
Suit for recovery of possession of land, : 
The material facts appear from the judgment. The lower appel- 
late Court dismissed the suit; and this decree was affirmed on 
appeal .by the following judgment of 
1916. Nowbould, J.—The property in dispute in this case is a certdin 
ae tank which formerly belonged to one Dasarath Sardar. Dasarath . 
March, 3. 


pales Sardar before his death executed a deed of sale conveying’ this pro- 
perty to one Gopal who had lived all his life with Dasarath and his 
wife. After the death of Dasarath and his widow, Dasarath’s pro- 
perty was inherited by the defendant No. 4 who sold this tankin , 
‘dispute to the plaintiffs. The case turns on the question whether í 
Dasarath’s title to the tank passed to Gopal. It is now not disputed \ 
that, although the deed of sale was executed, no Consideration was 
paid by Gopal. I agree with the lower appellate Court in holding 

that it was the intention of Dasarath to transfer the property. ‘There 

is no real difference between the facts of the present case and those 

of the case of Gostho Behkary Ghosh v. Rohini Gowa 'ni (2), in | 
which the lower appellate Court relies. It is contended:that, if this 
‘-kobala be regarded as a deed of gift, it is inoperative because the 
provisions of section 123 òf the Transfer of Property Act have not 

been complied with. That section requires thata deed of gift should 


* Letters Patent Appeal No. 71 of 1916, against the decision of Mr. Justice 
Newbould, dated the 13th March, 1916, in Appeal from Appellate Decree, 
No. 1195 of 1914, against the decree of A. H. Cuming, Esq., Additional Dis- 

"| trict Judge of 24-Perganuhs, dated the 16th March, 1914, reversing that of Babu 
Rajendra Lal Sadbu, Munsift 2nd Court, at Baruipore, dated the 3oth April, 1913. 


(x) (1908) 13 C. W. N. 692, 


È 
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be attested by at least two witnesses. The deed of ~conveyance in 
the present case, on the face of it, appears to have been attested by 
four witnesses one of whom has been examined, as required by sec- 
tion 68 of the Evidence Act. Though the plaintiffs did not admit 
the execution of this document by Dasarath, they never expressly 
denied it and there can be no doubt that the document which was 
duly registered was executed by him. If the document must be re- 
garded as a deed of gift, I hold that the formal proof that has been 
given in this case is sufficient for the provision of section 123 of 
the Transfer of Property Act, The main contention of the plaintiffs 
_in the lower Courts was that the document was executed under 
undue influence by Gopal. On second appeal, the finding of the 
lower appellate Court- against this contention is conclusive. Itis 
` contended that, in coming to this finding, the learned District Judge 
has not considered all the evidence ; but the learned District Judge 
stated: in his judgment that he formed this opinion after looking into 
all the facts of the case. On the facts found, the execution of the 
deed was sufficient to pass the title to the property from Dasarath 
to Gopal, and the plaintiffs? case was, therefore, rightly dismissed. 
‘I accordingly dismiss the appeal with costs. © 
Against this decision, the plaintiffs appealed under clause r 5 of 
the Letters Patent. = 
Babu Jyotis Chand a Hasra for the Appellants, 


Dr. Dwarkanath 4 
pondents. . 
The judgment of t} 
` Mookerjee, J.—’ 
Letters -Patent from < 
for recovery of posse 
property which admitt 
were a purchaser fror 
Dasarath himself. T 
whegher the property : 
time of his death or h 
executed by Dasaratl 
was impeached on two 
infiuence, and, second! 
-plea that it was obt 
and no question of la 
It has also been fo 
at the time of the ‘tra 
should transfer fror 


‘ttter and Babu Hit Lal Guha for the Res- 


: Court was delivered by 

his is an appeal under clause 15 of the 
judgment of Mr. Justice Newbould in a suit 
sion of land. The rival claimants to the 
dly belonged at one time to Dasarath Sardar 


the heir of Dasarath and a purchaser from 


e- question in controversy, consequently, is, 
irmed part df the estate of Dasarath at the 
d vested in the defendant by the conveyance 
on the 16th July 1909. ` This conveyance 
jrounds : first, that it was obtained by undue 
, that no consideration was paid for it. The 
ned by undue influence has been negatived 
‘obviously arises on that part of the case, 
nd that consideration was not actually paid 
sfer though the vendor did_intend that title 
himself to the purchaser. This is a finding 
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that the transaction was not colourable, but was intended to be 
genuine and operative. - The question thus arises, whether the ' 
validity of the intended transfer was affected by the circumstance that 
the purchaser did not pay to the vendor the consideration named in 
the deed. The District Judge felt some difficulty in the determination 
of this point and held that the deed, if not operative as a conveyance, 
could be upheld as a gift. There is, however, an obvious difficulty 
in the adoption of that position, because, under section 123 of the 
Transfer of Property Act a deed of gift must be attested by two 
witnesses. The decision of the Judicial Committee in Jsmatl 
Musajee vy. Hafiz Boo (1), where a deed, in form a conveyance, was 
treated as a gift, is of no assistance, as the parties there were Maho- 
medans entitled to the benefit of section 129 of the Transfer of 
Property Act. Consequently, the transaction in this case, if opera- 
tive, must be upheld as a conveyance. Now the appellant has 
broadly contended that as consideration has not been paid for the 
conveyance, it is inoperative in law. In our opinion, there is no 
foundation for this comprehensive proposition. The definition of 
sale ‘given in section 54 of the Transfer of Property Act negatives 
the contention of the appellant: “Sale” is a transfer of ownership in 
exchange for a price paid or promised or part-paid and part-promis- 
ed. The true test is, what is the intention of the parties to the 
transaction. If the intention is that title should pass immediately 
even though the consideration has not been paid, the title passes ; 


_ that is, the failure to pay the consideration for a conveyance does 


not defeat the conveyance, except where there is an agreement that 
it should take effect only if the consideration is first paid: Goshtho 
Behary v. Rohini (2); Ponnaya v. Muttu (3); Sudbayyar v. 
Moniem (4) ; Manogi v. Sarat (5); Sarat v. Hari Pada (6); Kashidas 
v. Chaithru (7). When the title has passed to the purchaser, the 
yendor or his representatives may sue for récovery of the purchase- 
money. Consequently, in the case before us, let us assume that. the 
vendor or- his representatives might have been able to,exact 
payment of the consideration money; but that does not invalidate 
the transfer. The conveyance thus did take effect upon execution 
and registration, as it was intended that title should vest immediately 
in the purchaser. In this view, the suit of the plaintiff has been rightly 


‘dismissed. ‘The result is that this appeal is,dismissed with costs. 


A. T, M. : Appeal dismissed, 
(1) (1906) I. L. R. 33 Cale. 773. — : 
(2) (1908) 13 C. W. N, 692. (3) (1893) I. L. R, 17 Mad 146. 
(4) 1511) L L. R. 36 Mad, 8, 45) 11901) 4 C L. J. 334 


(6) (1906) 4 C. L. J. 338. 17) (1913) 19 C. L. J, 239 
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Rent, assessment of — Bengal Tenancy Act (VIII a af 1885), Secs, 30 (5), 52, 105— 
Rent, enhancement of—Rise in prices of staple food crops—Settlement officer, 
if can decide— Previous measurement, inaccurate. ` 
A claim for enhancement of rent on the ground mentioned in section 30 (b) 

of the Bengal Tenancy Act, namely, rise in the average local price of staple food 

crops, during the currency of the existing rent, is to be determined by a Settle- 


ment Officer in a proceeding under section 105 of the sald Act and the parties 


should. not be driven to a separate suit for its determination. 
A landlord may be entitled to additional rent, even though he is unable to 
establish that the previous measurement is accurate and reliable. 
Appeal by the Plaintif.. 
Proceeding instituted under section ros of the Bengal Tenancy 
Act by the landlord appellant for settlement of fair and equitable rent 
in respect of the land held by the- tenants respondents. 


a The material facts and argtments appear- -from the judgment. - 


` Babus Umakait Mukherjee and Khetra Mohan Sen for the 
Appellant, 


i Yo one for the Respondents. 
he judgment of the Court was delivered by 


ookerjee, J.—This is an appeal on behalf of the landlord in 
a pr. feeding under section 105 of the Bengal Tenancy Act for settle- 
men of fair and equitable rent in respect of the land held by the 
tena, sponte The claim was allowed in part by the Settle- 
ment 
the Special Judge. The landlord assails the decree of the Special 
Judge substantially on two grounds : namely, first, that in so far as 
he claims enbancement of rent on the ground mentioned in sec- 
tion 30, clause (b) of the Bengal Tenancy Act, namely, rise in the 
average local price of staple food crops during the currency, of the 
existing tent, he- should not have been driven to a separate suit ; 


„and sec ond/y, that additional Tent for excess lands should have been 


e Appeals from Appellate Decrees Nos. 2560 and 2837 of 1909, against the 
decision of J.C. Twidell, Esq., District Judge of Bhagalpur, dated the roth 
July, 1909, tevérsing that of Moulvi Mahiuddin Ahmed, Settlement Officer of 
Bhagalpyr, dated the nth ss 1908, 


fficer, But upon appeal that decision has been reversed by | 
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allowed under section 52 of the Bengal Tenancy Act, notwithstand- 
ing the finding that the previous measurement made by the landlord 
in 1900 was not trustworthy. In our opinion, both these conten- 
tions must prevail. . 

In respect of the first contention, it is difficult to see upon what 
ground the landlord has heen referred to a fresh litigation. Sec- 
tion ros entitles the landlord to apply for assessment of a fair and - 
equitable rent in respect of the lands held by the tenants. Sub- 
section 4 provides that in settling rents"underjthe section the Revenue 
Officer shall presume, until the contrary is proved, that the existing 
rent is fair and equitable and shall have regard to the rules laid 
down in the Act for the guidance of the civil Céurt in increasing 
or reducing rents, as the case may be. One of the rules laid-down— 
in the Bengal Tenancy Act for enhancement of rent isto be foun 
in section 31 B read with section 30, clause (b). Consequently this 
matter must be determined by the Special Judge. 

In so far as the second ground is concerned, no doubt under 
section 52, it is not disputed that the landlord has to establish that 
there is excess land in respect of which he is entitled to claim addi- 
tional rent. The landlord must prove that the tenant is, at the time 
of the claim, in occupation of more land than that for which he has 
hitherto paid-rent. He has, therefore, to establish the quantity of 
land in the occupation of the tenant at the time of the claim and 


_the quantity in bis possession previously. This presumes, no doubt, 


that the present as well as the previous measurement is accurate and 
reliable. It is conceivable, however, as is illustrated by the 
present case, that the landlord may be entitled to additional rent, 
even though he is unable to establish that the previous measure- 


{ 
l 


i 


ment is accurate and reliable. In the case before us, the measure- . 


ment of rgoo was made by what is called the Kamarband system. 
The Settlement Officer has explained what is meant by the system of 
meacurement. A sussi is used for measurement and is 20 cottahs 
in length. Each cottah is equal to 54 cubits but-one ` cottah atleach 
end of the rvssi is twisted round a man’s waist and measurement is 
made only by 18 cottahs which actually makes r bigha equal to 16 


’ cottahs, 4 dhurs. This obviously is beneficial to the landlord. He 


measures witha russi which is ostensibly 20 cubits in length ; but the 
one actually employed is only 18 cottahs in length. Under this system, 


it would not be difficult to convert the area as determined into the- 


area according to the'standard method of measurement, But the 
special Judge has pointed out that an inaccuracy is introduced by 
reason of the practice followed in carrying out the measurement, 


- 


Vou. XXIX] HIGH COURT, 


which is thus described by him: “In writing down the meäsure- 
ments the number of the /ugga reached is written; that is what is 
2 Jugeas on the ground is written 3, what is 3-is written 4 and so 
on, Lengths and breadths measured-on this system are multiplied 
together in calculating areas and the result obtained reduced to 
bighas and cottahs by the ordinary calculation, namely, 20 dhurs is 
taken as equivalent to z cottah and 20 cottahs as equivalent to 
1 bigah.” It is obvious that this practice introduces an indeter- 
minate error, The extent of the error depends not upon the area 
of the plot nientioned but upon the lengths of its sides, Let us 
take a concrete instance. Ifa field really measured 3 by 4, accord- 
ing to this system it is taken to be 4 by 5; that is, what is 12 be- 
comes according to this system, 20. On the other hand, a field 
which is 19 by 20, becomes 20 by 21; while another field 38 by 
10, that is, of equal area, becomes 39 by 11; in other words 


380 becomes 420, in the one case, but 429 in the other. It is thus’ 


obvious that the extent of the error is not proportionate to the size 
of the field, and that even in the case of several fields of equal area, 
the extent of the error may widely differ; for instance the error in 
the case of a field, 60 by 7 is very different from the error in the 
case of a field 21 by z0 although the areas of the two fields are 
identical. Consequently if merely’ the area of the field as deter- 
mined according to this inaccurate method is known, we have not 
sufficient data to determine the correct area. The error, it will be 
observed, is for the benefit of the landlord. Prima facie, therefore, 
the landlord is not entitled to rely upon this measurement to show 
that the tenant is in occupation of more lands than that for which 
hé has been paying rent. But the learned vakil for the landlord 
appellant has pointed out that he is entitled to excess rent in respect 
of the difference between the area as indicated in the measurement 
of 1900 and the area as accurately determined on the present 
measurement. This is obviously sound. The error in 1900 as 
we have already explained, has been for the benefit of the landlord. 
Congequently, if we take the difference between the two figures just 
mentioned, the advantage will be on the side of the tenant, as he 
will be assessed with additional rent on the principle mentioned in 
sub-section 5 of section 52, only in respect of the excess quantity 
so determined. Let us take a concrete illustration again: the 
tenant who really held 12 bighas (4 by 3) in rg00, was shown in 
‘he measurement papers as in possession of 20 bighas (5 by 4); if he 
is now in occupation of 25 bighas, he will be liable for additional 


rent in respect of 5 bighas ; he cannot very’ well altogether escape, 
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payment of additional rent, merely because the measurement of 1900 

“was inaccurate in favour of the landlord. Consequently the claim 
under section -52 of the Bengal Tenaney Act ought not to have been 
entirely negatived. 

The result is that this appeal is allowed, the decree of the Special 
Judge set aside and the case remanded to him in order that these 
two points may be reconsidered. There will be no order as’ to the 
costs of this appeal. 

It is conceded that this judgment will govern the other appeal 
S. A. 2837 of 1909 in which a’similar order will be drawn up. 


A. T.M. Appeals allowed: Cases.remanded, 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
~ , Beachcroft. 
RAJA BAIKUNTH NATH DE 
v. i 
BENODE BEHARI DE.* 
Specific perjormante— Agreement—Tender. 
A tender of the greater, includes the smaller, 
Dean v. James (1) referred to. 7 ; 
Where the plaintiff called upon the defendant to ‘ae fon a contract different t 
from the real agreement between them, he cannot claim performance thereof, 


Appeal by the Defendants., 
Suit for specific performance of a contract of sale of immovable 
property. ` l 
_ The material facts and arguments appear from the judgment. 
Babu Provas Chandra Jitter for thé Appellants. / l 


Babus Mahendra Nath Ray and ManmathaNath Ray for the 
Respondent. 


* Appeal from Appellate Decree No, 3288 of 1910, against the decision of 
Babu Mohini Mohan Dutt, Subordinate Judge of Cuttack, dated the 15th August, 
1910, affirming that of Babu Prosunno Kumar Gupta, Munsiff of Cuttack, dated 
the 21st September, 1908. i 

- (1) (1833) 4 B. and Ad. 546. 


Tee 


ie 
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The judgment of the Court was delivered by 

Mookerjee, J.—This is an appeal by the defendants in a suit 
for specific performance of a contract of sale of immovable property. 
On the roth. January 1891, the respondents transferred to the 
"appellants one-half share in a zemindary for a consideration of 


Rs. 9,000, On the 21st January, 1891, the purchasers entered into. 


an agreement with the vendors under which they undertook to 
reconvey the property on these terms : 

“Whenever you or your heirs shall, within a period of 31 years 
from the date hereof, pay in any year one anna price out of the 
price stipulated above, we and our heirs and representatives sh ll, at 
the end of every such year, convey ‘to you and your heirs, by a 
registered deed of sale, at your cost, the share in the said zemindary 
proportionate to the price paid out of the aforesaid kismat zemin- 
dary purchased .by us from you; and in this manner, we shall con- 
vey to you by means of deeds of sale oné anna shares of the zemin- 
dary on payment of the price of such one-anna shares of the zemin- 
dary. Except at the close of a year, in no other times, we shall 
accept money or execute the deed of sale. If you or your heirs pay 
the price after entering into a contract for sale to any other person 
or for transferring the same by any other means, we and our heirs 
and representativés shall not convey to you and your heirs.” 

The case for the plaintiffs is that, on their behalf, a tender was 
made of one-eighth of the sum of Rs. 9,000, together with costs, to 
the defendants, but that the latter unlawfully refused to accept the 
maney and to execute a conveyance in respect of one- eighth share 
of the zemindari. The plaintiffs accerdingly prayed for specific 
performance of the contract stated. The Courts below have made 


a decree in favour of the plaintiffs, That decree has been assailed ` 


‘before us, on this ground amongst others, namely, that as the tender 
was not valid in law, the plaintiffs have not an enforceable right to 
claim specific performance of the contract. It has been contended 
that upon a true construction of the agreement, the plaintiffs were 
_entitled to _tender.at_the end of any year, only one-sixteenth of 
less and to claim a reconveyance of 
dave - -- -=~ --uundary originally transferred by them to the 
defendants. It has been argued on behalf of the plaintiffs res- 
pondents, on the other hand, that they were entitled to tender 
one-eighth “of Rs. 9,000 and claim reconveyance of . one-eighth share 
of the zemindary transferred to the defendants. In our Opinion the 
construction put by the plaintiffs is erroneots and is not borne out 
by the language of the instrument. 
\ 
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Civit. It cannot be disputed, indeed, it has not been disputed, that 
1913. the opening sentence of. the paragraph already set out provides for 
—_ 


payment iñ any year of one-anna share of the price stipulated that 
is, one-sixteenth of Rs, 9,000. The clause then lays down that 
aa upon tender of this sum, the purchasers would re-transfer the share, 
Mookerjee, J. in thé zemindary proportionate to the amount 80 paid. This 
nee obviously signifies that upon payment of one-sixteenth of Rs. 9,000, 
one-sixteenth of the share which had been transferred, namely 
one-sixteenth of the half share of the zemindary, would be 
re-transferred to the original owners. It has been contended that 
this view is contradicted by the next sentence, and that what was 
intended was that one-sixteenth of the entire zemindary, that is 
one-eighth of the half share, should be recqnveyed upon: tender of 
the proportionate price. This argument is obviously fallacious. 
In the first place, the purchasers had acquired an interest in one- 
half share of the zemindary. It was that share alone which they 
wére competent to re-transfer and there is no reason why reference 
should be made to the other half share of the zemindary of which 
they were not the owners and with which they were not competent 
to deal. In the second place, there is no reason why the second 
sentence should be so construed as to contradict what precedes. 
The governing part of the clause provides that the plaintifis are at 
liberty in any one year ‘to pay one sixteenth of Rs. 9,000, neither 
more nor less, upon payment so made, all that they can reasonably 
demand is a re-conveyance of the proportionate share of the zemin- 
dary. In this view it is clear that they tendered more than they 
were entitled to offer and they claimed re-conveygnce of a share in 
excess of what they were entitled to claim. The refusal of the 
defendants to accept their offer was consequently fully justified. 
It need not be disputed that, as observed by Ashurst J. in Douglas 
y. Patrick (1), “there is no doubt that a tender of the greater includes 
the smaller” Dean v. James (2). But the real difficulty of the plain- 
tiffs is that they called upon the defendants to pesform a contract 
different from the real agreement between them, they have adhered 
to it in this suit up to the very last stage, and, they cannot conse- 
quently now turn round, accept the defendants’ version of the con- 
tract and claim performance thereof. 
We may add that a question was raised before us as to the 
' application of the rule against perpetuities to the agreement for 
reconveyance, In the view we take of the rights of the parties as 


‘Raja Baikunth 
Y. 
Benode Behari. 


‘ 


(1) (1790) 3 T. R. 683; 1 R. R. 793. 
(a) (1833) 4 B.‘andjàd, 546. ʻ 


VoL. XXIX.] HIGH COURT. 
they stand in the present litigation, it is not necessary for us to 
express any opinion upon this interesting question. 

The result is that “this appeal is allowed and the suit dismissed 
with costs in all the Courts. 


"AT. M. Appeal allowed: Sutt dismissed. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Jie 
; Holmwood.’ 


KHEDON LAL 
v. 
RAJENDRA NARAIN SINGH.* 


s 


Purden of proof —Suit for recovery of possession—Land subject to inundation— 
Waste land, 


i r 

When the plaintiff alleges his prior possession and subsequent dispossession by 
the defendant, the burden is primarily upon him to establish that he was In 
possession within the statutory period. But in the determination of this question 
of possession, thé nature of the land must be first considered, If the land was 
wholly or partially subject to inundation by the water of a river, the plaintiff must 
be deemed to have been in possession of the submerged portion during the 
period that such tract was covered by water no matter who was in possession at 
the date of the submergence: Mohima v Mohesh (1) and Secretary of State fr 
Tndia in Council v, Krishnamoni Gupta (2) referred to. 


* Appeal by the Plaintiffs. 
Suit for declaration of title to immovable property and for re- 
covery of possession thereof with mesne profits. 
The material facts and arguments appear from the judgment. 
Dr. Rash Behary Ghose, Babus Omakali Mukherjee and Gurudas 
Singh for the Appellants. 


Babus Dwarka Nath Chuckerbutty and Biraj Mohan i 
for the Respondent. 


The judgment of the Court was delivered by 


* Appeal from Appellate Decree No, 1186 of 1908, against the decision of 
J. C. Twidell, Esq, District Judge of Bhagalpur, dated the 23rd March, 1¢08, 
reversing that of Babu Nundo Lal Dey, Subordinate Judge of Bhagalpur, dated 
the 25th March, 1907. 
` (1) (1888) I. L, R, 16 Cale. 4733 L, R. 16 L A. 23. 

(2) (1902) I. L, R. 29 Cale, 518 ; L. R, 29 I, A, 104, 
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CIIL, Mookerjee, J.—This is an appeal on behalf of the plaintiffs in 
1912. a suit for declaration of title to immovable property and for recovery 
eden ` of possession thereof with mesne profits. The property,in dispute 


covers~an area of 247 bighas, claimed by the plaintiffs as part of 
their mouza Judia, and by the defendants as part of their village 
August, 5. Koriaputti. The Subordinate Judge found upon the question of 
“Fo title, that approximately one-half of the disputed area fell within the 
estate of the plaintiff. With referénce to the question of limitation, 
he found that as the land was subject to inundation by the water 
of the river Kosi from time to time, the burden was upon the defen- 
dants to establish that the title of the plaintifts had been extinguished 
by adverse possession on their part. Upon the evidence, he held 
that the defendants had failed to establish such adverse possession 
for the statutory period; and in this view, decreed the suit in part. 
Both the parties were dissatisfied with this decision and appealed 
to the’ District Judge. Upon the appeal of the defendants the 
District Judge held that the burden: was upon the plaintiffs to 
establish that they were in possession and were subsequently dis- 
possessed, as alleged by them, within 12 years before the commence-, 
_ Ment of the suit. He found that the plaintiffs had failed to dis- 
charge the burden that lay upon them, and in this view dismissed 
the suit. On the present appeal by the plaintiffs, it has been con- 
tended that the decision of the District Judge upon the question of 
limitation cannot be supported. In our opinion, there is no. answer 

to this argument. 7 
* We shall for the purposes of this appeal assume that the plaintiffs 
are proprietors of the disputed land as alleged by them. It may þe 
conceded that when they allege their prior possession and subse- 
quent dispossession by the defendants, the burden -is primarily 
upon them to establish, as laid down by their Lordships of the 
Judicial Committee in Afokima Chunder Mosoomdar v. Mohesh 
Chunder Neoghi (1), that they were in possession within the statutory 
period. But in the d&termination of this question of possession, 
the nature of the land must be first considered. If, as the*Sub- 
ordinate Judge found, the land was wholly or partially subject to 
inundation by the water of the river Kosi, the plaintiffs must be 
deemed to have been in possession of the submerged portion during 
the period that such tract was covered by water, no matter who was 
in possession at the date’ of the submergence: Secretary of State 
for India in Council v. Krishnamoni Gupta (2). In, our opinion, 

(1) (1888) I. L. R. 16 Cale, 4733 L. R. 16 I. A. 23. 
(2) (1903) L L, R. ag Cale, 518 ; L, R, 29 I, A, 104. 


P. 
Rajendra. 


| 
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the judgments of both the Courts below are open to criticism. on 
-the ground that neither of the learned Judges ascertained the 
precise tract of land to which the principle of submergence applies ; 
nor did they find, at what period, the water receded and the land 
reappeared before the suit, It is conceivable that part of the land 
vas reclaimed more than twelve years before the commencement 

‘the suit ; in respect of such portion, the plaintiffs may be rightly 

ifled upon to prove their possession within twelve years. But in 

spect of some portion, at any rate, of the disputed land, it is clear 

om the evidence of the defendants themselves that the area has been 
vaste or submerged or unfit for cultivation in quite recent, periods. 
In respect of such land, the principle laid down by their Lordships 
of the Judicial Committee in thd cases of Rajkumar Roy v. Gobind 
Chunder Roy (t), and Radha Gobind Roy v. Ingils (2), clearly 
applies. As was pointed out by Mr. Justice Wilson in the cases of 
Mano Mohun Ghose v. Mothura Mohun Roy (3) and Mahomed Ali 


Khan v. Khaja Abdul (4), although, as a general rule, where the 


plaintiff claims land from which he alleges he has been dispossessed, 
the burden is upon him to show possession and dispossession within 
twelve years, the nature of the proof of possession must depend upon 


the nature of the case, The District Judge in the Court below . 


appears to have ldst sight of this aspect of the case and has 

d, erroneously as we think, that the burden lies upon the plaintiffs 
4o establish their possession unless they can prove that the whole . of 
the land was entirely waste. He does not appear to have realised 
that the question of possession requires examination from different 
standpoints in view of the present or past condition of different 
pértions of the disputed land, ae i 

The result is that this appeal is allowed, the decree of the District 
Judge set aside and the case remanded to him for reconsideration, 
We notice from the judgment of the District Judge that he was not 
satisfied with the manner in which the property had been surveyed 
in the Court of first instance. We further observe that the original 
survey maps were not produced. The District Judge will, therefore, 
consider whether it would not be -desirable to have the- lands 
accurately surveyed by a professional surveyor with reference to the 
original survey maps, and give direction accordingly. Lt is obviously 
desirable in a case of this description that the question of title 


(1) (1891) LL. R. 19 Cale, 660; L, R. 19 I. A, I40. 
(2) (1880) 7 C. L. R, 364. 

(3) (1881) I. L, R. 7 Calc, 225; 8 C. L. Re 126, 
(4) (1883) I. L, R, 9 Calc 744; 12C, L, R 257. 
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should be satisfactorily decided in the first instance before the 
question of limitation is considered. The Costs of this appeal will ` 
abide the result, y 


A TOOL . i Appeal decreed: Case remanded, 


CRIMINAL REFERENCE. 
Before Mr. Justice Richardson, and Sir Syed Shamsul Huda, 
l Knight, Judge. 


BHUBAN RAM AND OTHERS ` 
. v. l 
BIBHUTI BHUSAN BISWAS.* 
Nuisance— Penal Code 1Act XLV cf 1860, Sec, a68— Principal and agent— 
Abetment, : 
A principal is not criminally answerable for the acts of his agent. 


Where the user of premises gives rise to a nuisance, the person liable is the 
ocenpier for the time being, whoever he may be. The proprietor, if not living 
in the premises, might be liable for abetment. : 


The English cases decided under the ‘common law are no authority on the 
construction of the Indian Penal Code. 


Reference under section 438 of the Code of Criminal Procedure. 

The material facts appear from the judgment. 

Babus Dasarathi Sanyal and Debendra Narain Bhatiachąrya 
for the Petitioner. . Ie 

Mr. Orr for the Crown. - 

The judgment of the Court was as follows : 


This is a Reference by the Sessions Judge of Dinajpur under 
section 438, Criminal Procedure Code, The learned Sessions Judge 
states the facts as follows : “ A steam paddy husking machine was 


‘set up in Dinajpore Municipality in 1912 with the permission of 


the Municipality. Up to December 1917 it appears to have worked 
only by day and there was no complaint. But in that month it 
began working both by day and by night and a complaint- was filed 
on ‘the 11th January, 1918, by ten persons living near it that the 
* Criminal’ Reference No. 86 of 1914, by R. R. Garlick, Eeq., Sessions Judge 
of Dinajpur, dated the 18th June, 1918 ageinst an order of the Sub-Divsional 
Magistrate of Dinajpur, dated the sth April, 1918, convicting the petitioner, 7 


VoL, XXIX] HIGH COURT. 


dust, smoke, smell and noise of the machine were a public nui- 
sance both by day and by night. The District Magistrate there- 
upon prohibited the working of the mill by night and summoned the 
proprietors and the manager under section 290 Indian Penal Code. 


At the trial ten persons living close to the mill said that they were ` 


annoyed by the mill in various ways but chiefly because it disturbed 
their sleep at night. One man who signed the petition however 
. said that it did not inconvenience him at all and rg defence witnesses 
who live in the same neighbourhood but rather further away deposed 
that the mill caused them no annoyance. The trying Magistrate 
beld. that the working of the mill at night in a residential portion 
of {he town was objectionable and that the noise of it amounted to 
a public nuisance and he fined the manager and the three pro- 
prietors Rs. 50 each under section 290 Indian Penal Code.” 
The learned Sessions Judge was of opinion that the conviction 
of the proprietors, was bad in law and he recommended that their 
l O kou be set aside. He was of opinion however that there 


was xong in the conviction of the manager. 
\. > matter argued on behalf of the persons con- 
victed by ma. yal and on behalf of the Crown by the Deputy 


Legal Remembrancer. -In the result we agree with the Sessions 
Judge that the conviction of the proprietors of the mill should be 
set aside. The general rule is that a principal is not criminally 
answerable for the acts of his agent. In the present case the pro- 
prietors of the mill were not living on the premises; two of the 
three proprietors live in the United Provinces and the third lives in 
Darjeeling. Speaking generally the person liable where the user 
of premises gives rise to a nuisance is the occupier for the time being 
whéever he may be. The occupier in the present case is the 
s vant of the proprietors. No doubt the proprietors might be liable 
it abetment. But in the present case abetment is neither proved 


n X charged. In this view we must set aside the conviction of the ` 


th proprietors Bhuban Ram, Ramananda Ram and Deo Chand 
Ri l 

) the conviction of tbe manager Mr. Sanyal argued that the 
fact. uv not bring the present case within the definition of a public 
nuisance to be found in section 268 Indian Penal Code. That sec- 
tion, so far as it is necessary to quote it, lays down that a person is 
guilty of a public nuisance who does any act or is guilty of an illegal 


omission which causes any common injury, danger or annoyance - 


to the public or to the people in general who dwell or occupy pro- 
perty in the vicinity. 
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As to this question though there may be some conflict in the 
evidence we are of opinion that there were materials before the 
Magistrate on which he was at liberty to find that the working of the 
mill at night amounted to a public nuisance within the words I have 
read. In this view we are not disposed to interfere with the con- 


him. The application made on behalf of the manager must there- 


fore be refused. 
As regards the proprietors we were referred to certain cases 


decided in England : King v. Medley (1) and King v. Stephens (2). 
These cases were decided under the Common law. In India the 
question is merely how the statute should be construed and the 


English cases cited are in our opinion no authority on the construc- 
tion of the Penal Code. 
The fines imposed on the proprietors must, if paid, be refunded. 


A. T, M, , 
(1) (1834) 6 C & P, 292, (2) (1866) L. R. 1Q. B. 702. 
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Before Mr. Justice N. R. Chatterfea and Mr. Justice Walmsley. 


SRIMATT AMBALIKA DASI AND OTHERS 
a. 
SRIMATI APARNA DASI AND OTHERS.” 


_ 


Chachar Raj—Grant altering line of succession, if valid— 
rn persons—Origin of custom, known —Long line 


Family custoni— 
Successive life estates to xnbo 
of succession—Hindu Law. 
A sanad of 1203 stated “You and the Ranis of the family shall remain in the 

enjoyment and possession of the aforesaid Srit#7 and hold the same as lakheraj ; 

you or the future Ranis shall not be entitled to make a sale, gift or heba of the 
aforesaid brittf and shall be entitled only to enjoy the profits thereof” : 
Held, that in so far as it laid down a rule of succession limited to the Ranis 


of the family, it was not valid. 
* Appeal from Original Decree No. 86 of 1915, against the decision of Babu 


. Jogendra Nath Bose, Additional Subordinate Judge of Khulna, dated the’ 17th 


November, 1914. 


5 - Conviction upheld, 
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An agreement of such a`kind could not alter the line of succession according 
to law. g 

That the grant was.void as it purported to create successive life estates in 
favour of unborn persons, the estates itself being undisposed of, 


That even if the rule of succession laid down in the sanad was actually follow- 
ed, it was not binding on the family unless it was fipened into a family custom, 


In order to establish a custom, it must be -shown that the custom has existed 
from time immemorial and where the custom set up is peculiar only to a single 
family, the rule is more strictly enforced than ever. A family custom of proved 
antiquity is recognised by the Coutts, irrespective of the position and rank of the 
family, 

Assuming that there can be a valid custom where the origin is known, it 
must be shown that there has been a Jong line of succession in accordance with 
the usage. 

There is no definite rule in Hindu Law as to how old a custom must be in 
order ‘that it may have the force of law. 


, Appeal by Defendants Nos. 6 to 9. 


G] 


Suit for partition. ` 
The material facts and arguménts appear from the judgment of 
Mr. Justice N. R, Chatterjea. 


Negas B. C. Mitter, Dr. Jadunath Kanjilal and Babu Bhudar 


Ida? for the Appellants. ý 


\ Rash Behary Ghosh, Babus Mahendra Nath Ray, Hara- 
2 atterjee, Biraj Mohan Majumdar and Suresh cAgnae 
Bos e Respondents. 


re 


; CAV 
„The ‘ Tan of the Court were as follows : 


`N. R. C. ‘tterjea, J.—This appeal and appeal No. 59 arise out 

of uit institu‘ed by the plaintiffs as executors to the estate of one 

Í E `ose for the partition of a property called Taraf 

Katia . id Yor allotment of a one-third share thereof to the 
plaintiffs. 

Taraf Katia Nangla touzi No. 1086 of the Khulna Collectorate 
consis of 8 mouzas, one of which bears the name of ' Katia Nangla, 
It is situated in Pargana Sahas, and the revenue payable for it was 
included in the dowl of Pargana Sahas at the time of the decennial 
settlement, but has all along been treated asa separate property 
and a separate touzi number was given to it when the Cess Act 
came into force. The plaintiff claims title to one-third share of it in 
the following manner, 
~, Parganah Sahas belonged to the Chanchra Raj family, and Raja 

Barada Kant (the last Raja) left three sons Jnanada Kant, Hemada 
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Kant and Manada Kant, - Hemada Kanta Roy, one of the sons, 
sold his undivided one-third share of zemindari mehal Pargana 
Sahas, touzi No. 186 of the Khulna Collectorate to Kali Prosonno 
Ghose by a conveyance dated the 15th December, 1892 “together 
with a like share of and in all and singular subordinate interests in 
the said zemindari including the Ranian Britti in Katia Nangla 
for Rs. 115,090.” At ‘that time, the life estate in Taraf Katia Nangla 
was held by Rani Durga Sundari, the mother of Hemada Kant, 
under a family arrangement the latter having a vested remainder in 
one-third share of the property. In the year 1901, Kali Prosonna 
Ghose brought a suit for partition of Pargana Sahas including 
mouzah Katia Nangla. The case was amicably settled, and Par- 
gana Sahas was partitioned ; and it was agreed in that suit that 
Taraf Katia Nangla would remain jin the possession of the Rani 
during her life-time and that it would be partitioned after her 
death. i , f 

Rani Durga Sundari died où the 23th December, r911, and the 
present suit was instituted on the 7th August, 1912. 

‘The plaint was originally one for partition with a court-fee 
of ten rupees and was directed oaly against the defendants Nos, r 
to 4 who are the representatives of the brothers of Hemada Kant. 
The defendants-1 to 4 disclaimed all interest in the property, and 
stated that Taraf Katia Nangla was the Ranian Britti of the Ranis 
of the family. The defendants Nos. 6 to 9 (the Ranis) were there- 
upon added as parties. They pleaded that the Taraf was Ranian 
Britti, that under. a family custom the Ranis of the family succes- 
sively are entitled to it, that the male members of the family have 
no rigbt to the same, and that accordingly the plaintif had acquired 
no title to it under the conveyance executed by Hemada Kant, 
The latter (the defendant No. 5) was also made a party and he 
pleaded that the claim set up by the defendants 6 to 9 that-the 
property was held by Ranis in succession was false, that the property 
was obtained by his mother Rani Durga Sundari by gift from one 
Rani Kripamayi (who held it in absolute right) and that One the 


` death of Rani Darga Sundari, he as her sole surviving son was 


entitled to the whole of the Taraf, but that the plaintiff had not 
acquired any right to Katia Nangla under the conveyance executed ` 
by him in favour of Kali Prosonna Ghose. The plaint was there- 
upon amended and the suit was converted into a title ‘suit. 

The Court below held “that the defendants 6 to g had failed to 


prove the family custom set up by them, that Hemada Kant had a 


. vested interest to the extent of one-third in it, at the time of the sale 


f q 


an7 i ' 
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of bis share of Pergana Sahas, but that a third share in mouzah CIYIL, 
Katia Nangla only, and not in the whole Taraf Katia Nangla, passed i 1918. 
under the conveyance executed by him in favour of Kali Prosonna i Ambala 
Ghose, and made a decree accordingly. v. 
The defendants Nos. 6 tog have preferred Appeal No. 86 of Aparna. 


1915, and the plaintiffs have preferred Appeal No. sy of 1915. N. R. Chatterjea, J, 
We will first deal with the appeal of the defendants Nos. 6 to 9 =i 

viz., Appeal No. 86 of 1915. 
The following genealogical table of the e fmiiy will be uscful in 

following the facts of the case. 


Raja Sukdeva Roy ‘died In PEN 
m Another wife > m Rani Indra Nilnoni 


l 
Raja Nil Kanta i (died in 1170) 


Raja Sri Kant (D, 1209) Raja Gopi Nath 
= Rani Annapuma (D 1229) = Rani Rajeswari (D. 1244), 7 


Bani Kant (D. 1224) 
æ Rani Kripamoyi D. 1286), 


Raja Barada Kant, . 
m Mon Mohini m Durga Sundari _ band i 
(died childless). | ne : 
i EESAN ts . Manada Kant |D, 1298) 
| | = Rani Probbabati 
Joanada Kant Ilemada Kant (D. 1305). 


m Bhnban Mohini "Defdt. No, 5. 
Adopt 
Khiroda Kant, 


m Kanak Prova i 
Defendant No. 8, | 


| 
Satis Kant Jyotish Kant. Khiroda Kant Mripotis Kant. 


Defendant No. 2. Defendant No. 3. Defendant No, 1, Defendant No. 4. 

m Ambalika m Rani Bibhabati Adopted by m Jyoti Rupa, 

Defendant No.6. Defendant No. 7, Jnanada Kant, Detendant No, 9, 
m Kanak Prova 


Defendant No, 8, 


It is alleged by the defendants 6 to 9, that Raja Nilkant executed 
a sanad in favour of his stepmother Rani Indra Nilmoni on the 
16th Sravan 1160 B, S. (1853). The original sanad- is not forth- 
coming, but it is stated in a Rubokari of the Collector of Jessore, 
dated the 25th March, 1816, that “on reference to the sanad’ and 
after an enquiry it became clear that Raja Nil Kant had made a 
gift as Britti of 5001 bighas in mouzah Katia Nangla and -others” 
together with other lands in other movzas to Rani Indra N ilmani for 
_ ber maintainance, that she was in possession thereof and that during 
“ber lifetime she made a gift of them to Rani Annapurna asa °? 


\ o 
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- Joutuk Britti. The original sanad, therefore, must have been pro- 


duced before the collector: The defendants have produced in this 
case a confirmatory sanad said to have been granted by Raja Srikant ~ 
Roy on the 4th February, 1797, to his wife Rani Annapurna and his 
brothers wife Rani Rajeswari (wife of Raja Gopinath) in which - 
it is stated ‘ my father thé late Raja Nilkant Roy gave Taraf Katia 
Nangla and others in pargana Sahas to the late Rani Indra Nilmoni 
as Ranian Joutuk Britti for the performance of Bratas and other 


charitable and pious acts—confirming the aforesaid Britti the afore- 


said Katia Nangla and others included within my zemindari Pargana 
Sahas is again granted to you as Joutuk Britti for your maintenance 
and the performance of pious acts. You and the Ranis of.the family 
shall remain in the enjoyment and possession of the aforesaid Britti 
and hold the same as Lakheraj. You or the future Ranis shall not 
be entitled to make a sale, gift or heba of the aforesaid Britti and 
shall be entitled only to enjoy the profits thereof. I or my heirs 
shall have no claim to or concern with the aforesaid Britti. If I or 
they should at any time make any claim, it shall be futile and of no 
effect, To this. effect I grant. this sanad in confir mation of the 
Ranian Joutuka Britti.” 

The defendants have also produced a Tuidad of the Bajeh lands 
belonging to Rani Annapurna filed in the Jessore Collectorate in 
1209 B: S., by one Ramdhin Singh in which it is stated that Raja 
Nilkant had granted a Britti to Rani Indra Nilmani of lands situated 


in mouzah Katia Nangla and 7 other mouzahs (named) and she 


made a gift of that Britti as Joutuk to Rani Annapurna. The date 
of the old sanad bearing the signature of the Raja is given as 11th 
Bhadra 1160 B. S. ‘and that of the Joutuk Britti as 25th Sravan, 
1187. ‘ . 

It appears that the said Ramdin Singh obtained a mortgage of 
of about 3867 bighas of land situated in Katia Nangla (referred to 
in the proceedings ‘as purchase) from Rani Annapurna. On the 
death of Ramdin, his son Mohun Singh was in possession of the 
property and he made gift of portions of thesame to his sonjn-law 
and daughter’s son who were in possession ‘when proceedings 
were ‘started for resumption of the lands under Regulation 19 of 
1793. The Collector of Jessore by his rubokari dated the 25th 
March, 1816, referred to the sanad dated the 16th Sravan 1160, 
and the facts stated above and came to the conclusion that the lands 
were actually the ‘“Joutuk Britti properties” of Rani Annapurna, 
„and that under the circumstances the Government had no title to 
the lands mentioned in the sanad., ` 
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Rani Annapurna (the widow of Raja Srikant) died in 1229, and it 
appears from a petition of her “daughter-in-law Rani Kripamoyi 
(herealter Teferred to) that she made a gift of the entire Britti Taraf 
Xatia N angla during her life-time to Rani Kripamoyi. Raja Srikant’s 

‘n Bani Kant died in 1224 leaving his widow Rani Kripamoyi and 

4 ninor son Raja Barada Kant. Raja Barada Kant’s estate having 

“ten into arrears of Government revenue was taken charge of by the 
rt of Wards. 

‘n the, meantime the mortgage-debt due to Mohun Singh 
(: \ f Ramdin Singh) was satisfied, and Mohun Singh by a peti- 
tic the Collector of Jessore, dated the 18th December, 1822, stated 
that he had received the whole of the principal and interest, and 
prayed that the name of Rani Kripamoyi as the owner of the Joutuk 
Britti might be entered by expunging his name. 

Rani Kripamoyi on thé 9th March, 1823, applied to the Collector 
of Jessore for registration of her name in respect of Joutuk Britti 
Katia Nangla as the mortgage had been paid off, but stated that the 
property might remain under the management of the Court of Wards 
until the money due from her son (Raja Barada Kant) to Government 
was satisfied, when it would come back to her, and that an annual 
sum might be fixed"for her pérsonal expenses and religious rites, 
and this proposal was actepted and given effect to by the Collector 
' as would appear from his robakati, dated the 22nd March, 1823. 

In 1823 the Government decided to restore Pargana Sahas to 
the minor Raja (Barada Kant) after proper settlement shall have 
been made by the Collector and directed the Board of Revenue (by 
® letter dated the 13th November, 1823) to issue the necessary 
orders. ` 

In tbe year 1837 one Ram Kissen Panda put in a Taidad in the 
Collectorate in respect of 612 bighas of lands in Katia Nangla and 


other mouzahs claithing the same under a gift from Rani Indra - 


Nilmani. ° The Collector thereupon started proceedings for assess- 
ment of revenue upon those lands under the provisions of Regulation 
11 Of 1819. 

Rani Kripamoyi in her petition dated the qth August 1837, filed 
in the said proceedings stated that “since a long time before the 
British Government the Ranis of Rajas have been in enjoyment 
and possession of the Ranian Brits in many villages especially in 
Taraf Katia Nangla as revenué-free lands. -The Ranis in former 
times had been ‘in possession of the Brits in lieu of maintenance of 
the Ranis, and they had been in the enjoyment of the profits. In 
this way after the death of one Rani another Rani succeeded to the 
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tights of enjoyment for her maintenance., In this way the Brit hav- 
ing come down from ‘one Rani to another it descended to the late 
Rani Annapurna who made a gift of the entiré Brit Taraf “Katia 

Nangla and others to me as a Joutuk for my maintenance, and since 

then I have been holding that property as Joutuk property and I 

have been in undisputed enjoyment of the profits thereof. Neither- 
the aforesaid Panda nor any other person has a single cotta of 

lakheraj land in the aforesaid Taraf.” 

Raja Baroda Kant in his petition of the same date stated that 
t'in the year 1197 when a decennial settlement of the entire zemindari 
was concluded with my grand-father the late Maharaja Srikant Rai 
the entire Ranian Britti was resumed and being assessed with revenue 
included in the dowl of the zemindari. Thereupon the late Raja 
paid the revenue of the resumed Brits along with the zemindari and 
maintained the grant (Brit) to the Ranis Rajeswari and Annapurna 


as before for their maintenance. After their death my mother Sri-— 


mati Rani (Kripamoyi) succeeded to the Brit (property) who de- 
frayed the expenses of her maintenance out of it, and I have been 
paying the revenue of the entire property to Government. But they 
have not the power of making a sale or gift of that Brit. When the 
Ranian Britti was resumed by Government in the, year 1197 and 


“assessed with revenue, and when the Ranis have not the power of 


making a sale or gift, how can jt be possible that Rani Indra 


` Nilmoni’ made a valid rent-free gift of the aforesaid 6121 bighas 


of land to the aforesaid Panda.” 

The matter came up before the Special Deptty Collector and ` he 
held by his order, dated the 16th January, 1838, that the lands in 
dispute were in fact the resumed lands of the Ranis, they having 
been resumed by the Government and their rents added to the 
entire zemindari of Raja at the time of the decennial settlement, 
that the lands had been given away for maintenance to Rani Kripa- 
moyi, that the claim of Ram Kissen Panda was false, and that the 
claim of the Government to resume the lands on the ground of the 
same being lakheraj was untenable. The order of the Special Deputy 
Collector was upheld by the Commissioner 7 his robakari, dated 
the 16th February, 1839. 

Rani Kripamoyi lived for a long time sae appears to have been 
in possession of Katia Nangla so long as she was alive, 

In the abstract statement of the Jamabandi of Pargana Sahas 
prepared by the Collector in.1232 (1826) apparently when the estate 


" of the minor Raja was taken charge of by the Court of Wards, Katia 


Nangla was not included. The Rani, however, as we have seen, 


Am o 
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agreed that Katia Nangla-should-be in the possession of the Court 

of Wards so long as the debts of the minor Raja.were not paid off. 
` She. asserted her right and possession before the Special Deputy 
Collector when Ram Kissen Panda set upaclaim based upon the 
alleged gift from Rani Indra Nilmani, and she was supported by 
her.son Raja Barada Kant and her right was recognised by the 
Special Deputy Collector and the Commissioner in 1838, The 
Jama Wasil Baki papers (Exhibit D series) from 1279 to 1286, 
pattas granted by Rani Kripamoyi (Exhibit A series), Kabuliats 
(Exhibit E series), Saltamami Nikash Jama Kharach (Exhibit C), 
rent receipts (Exhibit F series), counterfoil rent receipts (Exhibit H 
series) and decrees, show Rani Kripamoyi as being in the possession 
of “ Joutuk Britti” or “ Ranian Britti” Katia Nangla. 


„There is one instance however which shows that Raja Barada 
Kant asserted his right ta a portion of Taraf Katia Nangla. It 
ppears that one Dwarka Nath Bose claimed 45 bighas of lands as 
“‘acluded within his Mehal Gaudamara in certain proceedings before 
e Deputy Collector in the yr?” “2857 and Rajı Barada Kant claim- 
-~it and asserted his posses“ s it as being included in Mouzah 





f Sukdara (one of the mo . Of. Taraf Katia Nangla) within his 
“Zemin ™ "~Pargana Sabi A 
; He! ‘e case, andi .ves not appear that’ Rani Kripamoyi 
\ ans Į tothe proc dings. 


Ra pamoyi made agift of Katia Nangla to Rani Durga 


da d the latter w: s in possession of the Taraf so long as she 
d.- rearea large 1umber of documents showing her posses- 
na e fact of her p ssession is not dispu ted. 


‘A he death of Ra't Barada Kant, disputes arose between 
Man a Kant (the son Xy his second wife) and Jnanada‘’ Kant and 
Yen ida Kant, his sons ty his wife Rani Durga Sundari. Rani 
Dur à Sundari claimed Taraf Katia Nangla and certain other pro- 
pert:es as her Ranian Brii:ii The dispute was settled by a release, 
dated the r7th February, 1884 ,executed by her in favour of Manada 
Kant whereby she gave up her claim to the properties other than 
Taraf Katia Nangla claimed by her. It was agreed that the three 
brothers would get the whole estate with the exception of Taraf 
Katia Nangla in equal shares, that Taraf Katia Nangla would remain 
with their consent-in the possession and enjoyment of Rani Durga 
Sundari for her maintenance for life and for the performance of reli- 
gious duties, and that the sons would not be able to claim Katia 


Nangla during her lifetime, 
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Subsequently Hemada Kant sold his one-third share of Pargana 
Sahas “including the Ranian Britti in Katia Nangla” by a con- 
veyance, dated the r5th December, 1892, as stated above to Kali 
Prosonna Ghose. On the 21st January, 1901, Kali Prosonna Ghose 
instituted a suit for partition of Pargana Sahas, in which he prayed 
that “Mouzah Katia Nangla” may also be partitioned but to be held 
by Rani Durga Sundari during her life under the agreement. Rani 
Durga Sundari and the representatives of Jnanada Kant and Manada 
Kant were parties defendants to that’suit. The suit was amicably 
settled and Rani Durga Sundari filed a petition of compromise in 
which she stated that “ Taraf Katia Nangla” which were in her enjoy- ` 
ment and possession under the deed of release dated the 17th 
February, 1884, would remain in her possession and enjoyment for 
her life. On the oth March, 1905, a decree was passed by consent 
for partition of Touzi No. 186 (Parghna Sahas) and it was ordered 
that Taraf Katia Nangla included in Pargana Sahas “at present 
held by Rani Durga Sundari in life interest being now not fit to be 
partitioned, be kept undivided, and the same be partitioned after 
her death.” 

Rani Durga Sundari died on the 28th December, 1911, and since 
her death the Ranis of the family, viz., the defendants 6 to g claim 
to bé in possession of Taraf Katia Nangla. Their possession is not 


S : sly disputed. ‘The second issue in the case was “Are the 


Ranis mentioned in the written statement in possession of the whole 
or any part of the property ?” and the learned Subordinaje Judge 
saysin his judgment that’ it (along with some others) had not 
been pressed. E 

The original sanad of 1160 (1753) as already stated is not forth- 
coming, but having regard to the fact that it was produced before 
the revenue authorities a century ago in (1816: [see robakari of 
Collector of Jessore, dated 25 th March, 1816 Exhibit 1 (3) ], there 
can be no doubt that there was such a sanad. The terms of the 
sanad however are not set out in the robakari, and all that appears 
is that there was a gift of 5001 bighas of land in Katia Nangla by 
Raja Nilkant to his stepmother Rani Indra ‘Nilmani for her 
maintenance. oF l : 

The next grant set up by the defendants as stated above ‘is that 
of Raja Srikant Roy dated the 4th February, 1797; (Exhibit Mr) 
in favour of his wife Rani Annapurna and his brothers wife Rani 


. Rajesswári he learned Subordinate Judge was of opinion that 


this document was not genuine. It is said that this document was 
in the record room of the defendants, and was accidentally found in 


= 
\ 
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1317. The evidence on the point was not believed by the Court 
—below, and we do not think that the evidence is convincing. The 
grant however is referred to in Exhibit O which is said to have been 
found along with it. This Exhibit O is a Register of documents 
"appertaining to Ranian Britti Mehal Taraf Katia Nangla and others 
belonging to Rajmata Rani Kripamoyi” purporting to’ have been 
prepared in the year 1284 B.S. It mentions (among various other 
documents) a "Sanad confirming Ranian Joutuk Britti dated the 
asth Magh, 1293 B. S., granted by Raja Srikant Roy to Rani Anna- 
purna and Rani Rajeswari.” The Taidad (Exhibit Nr) and the 
Exhibit O, do not appear to have been challenged in the Court below, 
cand the learned Subordinate Judge has not referred to Exhibit O at 
all in his judgment. So far back as the 4th August, 1837 Raja 
Baroda Kant in his petition to the Special Deputy Collector stated 
that the late Raja...... ” maintained the grant (Britti) to the Ranis 
Rajeswari and “Annapurna as before for their maintenance. The 
sanad of 1203 does not appear to have been produced before the 
authorities at that time. It may be (as suggested on behalf of the 


defendants) that as Raja Baroda Kant and Rani Kripamoyi were rez 


_ sisting the claim of Ram Kissen Panda based upon an alleged gi t 
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. by Rani Indra Nilmani (who has gat Taraf Katia Nangla under ‘> 
o 


sanad of 1160 from Raja Nilkant) the confirmatory sanad of 12 
was not of importance in these proceedings. 

The learned Subordinate Judge was of opinion that the sanad 
of 1203 is inconsistent with other subsequent unimpeachable evi- 
dence. The Taidad of 1209 states that there was at first a gift of 
Taraf Katia Nangla to Rani Indra Nilmoni, and then tbat property 
was given to Rani Annapurna in 1187, whereas the sanad of 1203 
shows that the property was given to the two Ranis Annapurna and 
Rajeswari. The Collector’s proceedings of 1816 also show the same 
thing. Then again Rani Annapurna alone mortgaged the property 
to Ramdin Singh, and the petition of Mohun Singh also shows that 
Rani Annapurna alone was the owner, Rani Kripamoyi also in 
her pętition of r229 also sets up the previous title of Annapurna 
alone. Rani Rajeswari did not object to the transfer of Katia 
Nangla by Annapurna to Ramdin, nor does she appear to have 
dealt with the property in any way although she did not die until 
1244. On the other hand Rani Rajeswari was dealing with certain 
other properties without any reference to Rani Annapurna. An 
explanation was attempted on behalf of the Rani defendants based 


upon the fact that there were other properties besides Taraf Katia . 


which were given as Ranian Britti to Rani Annapurna and Rani 
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. Rajeswari and it was suggested that by some arrangement between 


themselves Rani Annapurna obtained Taraf Katia Nangla, and 
Rani Rajeswari got other properties, and that this would explain 
why the Ranis were dealing with certain properties ‘without reference 
to each other. The sanad of 1203 no doubt refers to the grant of 
Taraf Katia Nangla "and others” to Rani Indra Nilmoni, and 
confirms the grant to the two Ranis but ‘the others’ are also stated 
to be in Pargana Sahas. The properties dealt with by Rani 
Rajeswari do not appear to be situate in pargana Sahas. That 


` being go, the explanation is not satisfactory, Though the fact that 


Rani Rajeswari had ‘some properties which she was dealing with, 
as her Britti without reference to Rani Annapurna may suggest the 
possibility of other grants to the two Ranis, and an agreement ‘ 
between them there is no evidence to show that there was any other, 
grant to the two Ranis. We need not however discuss the matter 
further, because in our opinion the genuineness of ‘the sanad of “ 
1203 docs not help the case of the Ravi defendants. Thé learned 
Subordinate Judge was of opinion that “if this document (sanad, of 


, 1203) be a geunine one, “then the contention of the Ranis is true.” 


But the sanad states "you and the Ranis of the family shall remain 
the enjoyment and possession.of the aforesaid. Britti and hold 
same as lakheraj, you or the future Ranis shall not be entitled’ - 

to make a sale, gift or heba of the aforesaid Britti and shall be 

entitled only to enjoy the profits thereof. ” ’ Now in so far as it lays 
down a rule of succession limited to the Ranis’of the family, it is 
not valid. An agreement such as that'laid down in the sanad 
cannot alter the line of succession, according to law. - Its. value 
as evidence of the family usage will be considered later on, and ` 
this brings us to the main question in the case viz., whether any 
family custom or usage has been proved undér which the Ranis 
are ‘entitled to succeed to the Ranian Britti property Katia Nangla 
to the exclusion of persons who are entitled to succeed according 
to law. As already stated Rani Indra Nilmani first obtained the 
property under sanad of-1160. She made a ‘gift of it as Jqutuk 
Britti to Rani Annapurna during her life-time.’ This is clear from 
the robakari dated the 25th March, 1816; and: the robakari of 
the Collector dated the 22nd March, 1823, states that Rani Anna- 
purna filed a hebanama in respect „of Taraf Katia Nangla. Then 
again, it appears from the petition of Rani Kripamoyi dated the. 
4th August, 1837 that Rani Annapurna also made a gift of the, 

Taraf to Rani Kripamoyi as Joutuk Britti. It is contended on 

behalf of the Ranis that the conveyance by one Rani in favour of. 
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another during her life-time merely accelerated the succession and CIVIL, 
reliance is placed upon the statement of „Rani Kiipamoyi in her 1918, 
petition dated the 4th August, 1837 that “after the death of one Accs 
Rani another Rani succeeded to the Tight of enjoyment for her m 


maintenance.” Butas the Kulachar is based upon these instances, Aparna, 
we cannot ignore the fact that there were conveyances by one Rani W. R. Chatterjea, /. 
in'favour of another. The right of Rani Durga Sundari to the om 
property was disputed by her stepson Manada Kant. after the 
death of Raja Barada Kant, and the dispute was settled by the ` 
release executed by her under which she -was to enjoy the property 
__only for her life, 
It is to be observed that Rani Annapurna claimed the properties 
‘as her joutuk britti obtained by gift from Rani Indra Nilmani. She 
origaged Katia Nangla to Ramdin Singh and Rani Kripamoyi 
eated the mortgage as valid. Had there been a family custom that 
ach Rani was to hold only a life estate, Rani Kripamoyi would have 
een entitled to succeed fo the property on the death of Rani Anna- 
urna without redeeming the mortgage.’ It is contended on behalf 
f the Rani defendants that Rani Annapurna died in 1229 and Kripa- 
oyi got the property in the same year, and that the mortgage money 
ad been satisfied by the time Annapurna died, out of the profits 
the property, and it was therefore unnecessary on the part of 
ani Kripamoyi to embark on a litigation to show that Rani Kripa- 
oyi had no right to mortgage the property. It appears however 
m the petition of Mohun Singh (the son of the mortgagee Ramdin 
““ngh) dated the 18th December, 1822, that after the death of Rani 
Anpapurna, the balance of the money due under the mortgage was 
received by him, and Kripamoyi in her petition, dated the gth March, 
1828, stated that the mortgage’ was redeemed by the Government, 
Rani Rajeswari also was dealing with her Ranian properties without 
reference to Rani Kripamoyi. By a kabala dated 26th January, 
1810 (Exhibit t-1) Rani Rajeswari transferred certain mouzah, out 
of Taraf Madhukbali by way of conditional sale for Rs Tosor in 
favou? of Gouri Charan Ghose and others, and from the robakar of 
the Collectorate, dated January, 1828, it appears that she applied to 
~he Collector to pay off the mortgage on behalf of thé minor Raja, 
rhose estate was then under the Court of Wards) “as there will be 
i heir to the said milkiat'except the said.minor.” Then it appears 
` pat with regard to another Britti property of Rani Rajeswari, which 
| nsisted of Taufir lands, Raja Barada Kant on the 26th May, 1911, 
` aimed that he was entitled to it on her death, and prayed for settle- 
ent of the same with him, It is clear therefore that so -far as 
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Ciyil, Rajeswari’s britti properties were concerned they came to be inherit- 

; 1918, i ed by Raja Barada Kant, and not by any Ranis of the family as 
Ambalika laid down in the sanad of 1203 ' 

Apa. It is contended that the fact that the Ranis purported to transfer 


2 does not show that they had the power to do so, and that Hindu 
Ns Re CROMER J. widows often make alienations in excess of their powers. But in 
deciding the question of, family usage’the fact that the Ranis have 
dealt with the properties as if they were owners thereof, cannot be 
excluded from consideration. 

It is contended on behalf of the plaintiff that the rule of succes- 
sion set up is based upon a grant and not upon a Kulachar or family 
usage. The defendant Jyotish Kant in the roth paragraph of his 
written’ statement stated that Taraf Katia Nangla constitutes the 
“ Ranian Britti created by a valid grant.” Further on he says that - 
the properties have all along been held uninterruptedly by the res- 
pective Ranis “as of right” and according “ to the long established 
family usage” and “custom of the country prevalent among speci- 
ally respectable families.” So that it was based upon grant, Kula- 
char and also Desachar. In the written statement of the Rani 
defendants they set up the original grant of 1r€0 to Rani Indra 
Nilmoni, and the confirmation of the grant in 1203 by Raja Sree- 
kant and also set up the long standing and uninterrupted usage and 
family custom in the Raj family, “as being held by the Ranis in 
succession, each Rani having only a life interest without having any 
right to make any sort of gift &c.” 

As observed’ above the grant in so far as it lays down a rule of 
succession is absolutely. void, as it prescribes a rule of succession 
unknown to Hindu law. Itis also void as it purports to create 
successive life estates in favour of unborn persons, the estate itself 

: being undisposed of. Even if the rule of succession laid down in 
E the sanad of 1203 has actually been followed it cannot be treated 
‘as binding upon the family unless ithas ripened into a family custom. 

It is contended oh behalf of the Ranis that ever since 1160 B.S. 
for more than a century and a half, the Ranis of the family have 
been successively in possession of the property as Ranian Britti, and 

-there is no evidence to show that any Raja was in possession of it. 

But in order to establish a custom it must be shown that the 
custom” has existed from time immemorial and where the custom set 
up is peculiar only to a single family, the rule is more strictly en- 
forced than ever. It is true that a family custom of proved antiquity 

l is entitled to be recognised. by the Courts, irrespective of the posi: 
tion and rank of the family, and the Chanchra Raj family appears 


ae 
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from Hunter’s Statistical Account of Jessore to be an ancient family 
of position and importance. 
It is contended on behalf of the plaintiffs that no question of 
immemorial usage can possibly arise when the origin ‘of the alleged 
‘usage is known. In the present case the custom is said to have 
originated with the grant in 1160. Assuming that there can be a 
valid custom where the origin is known, it must be shown that there 
has been a Jong line of succession in accordance with the usage. 
In Sumrun Singh v. Khedun Singh (1), the Sudder Dewany Adalut 
after taking the opinion of Pandits held that in order to legalize 
any deviation from the strict letter of law, itis necessary that 
the usage should have been prevalent during a long succession of 
ancestors in the family when it becomes known by the name of 
Kulachar, and in that case only two instances having been adduced 
-in support of the Kulachar set up in that case, the Court held that it 
was not sufficient ; see also Pertaub Deb v. Surrup Deb Rathut (a). 
In the case óf Ramalakshmi v. Sivanatha (3) their Lordships of the 
Judicial Committee observed :—“ Their Lordships are fully sensible 
of the importance and justice of giving effect to long establish- 
ed usages existing in particular districts and families, but it is of 
e essence of special usage, modifying the ordinary law of succes- 
jon that they should be ancient and invariable, ‘and should be 
blished to be so by clear and unambiguous evidence ; for it is 
by means of such evidence that the Courts can be assured of 
existence and that they possess the conditions of antiquity and 
-ainty on which alone their legal title to recognition depends.” 
It is contended on behalf of the defendants that in this country a 
custom would be valid if in existence from before the year 1793, and 
reliance is placed upon the observations of Sir Charles Grey, C. J, 
in an early case referred to in Banerjee’s Stridhan page 234, and 
it is pointed out that in the case of Garurdhaja v.. Saparnadhaja (4), 
the existence of a family custom for 80 years was held to.be suffi- 
cient. Although there may be no definite rule in Hindu Law as to 








how old a custom must be in order that it may have the force of ° 


law, in the present case (as will be presently shown) there does not 
appear to have been succession according to any family usage from 
before the year 1793. 

In the case of Garurdhaja v. Saparnadhaja (4), ‘there was evi- 
dence of a family custom (succession by primogeniture) for 80 years, 


(1) (1814) 2 Sel. Rep. 147. (2) (1818) 2 Sel, Rep. 321, 
{3) (1872) 14 M. I. A. 570; 12 B. L, R, 396. 
(4) (1900) L. R, a7 1, A, 2383 I, L, R, 23 All. 37, 
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and the family belonged to a group of families in which the custom 
had been in existence from time immemorial, and it was held under 
the circumstances that the family custom had been proved. 

The only case in which a family custom of succession from 
mother-in-law to daughter-in-law was set up, was in the case of 
Prince Mahomed Buktyar Shah v. Rani Dhojamani (1), and it 
was held not to be proved. 

In the present case Rani Indra Nilmani obtained the property 
under an express grant. Ranis Annapurna and Rajeswari also had 
a sanad (though a confirmatory sanad) assuming the same to be 
genuine, and there was a gift by Rani Indra Nilmani during her 
life-time to Rani Annapurna. The sanad of 1203 does not refer 
to any family custom. It merely recites the grant of Taraf Katia 
Nangla and others in Pergana Sahas as Ranian Joutuk Britti to Rani 
Indra Nilmani, and states that the Taraf Katia Nangla and others 
is again granted to Ranis Rajeswari and Annapurna as Joutuk Britti, 
and lays down the line of succession as to future Ranis. No ques- 
tion can therefore arise of any family custom up to the time when 
Rani Annapurna got the property. Rani Annapurna admittedly 
made a gift of the property to Rani Kripamoyi during her life-time, 
and it was during the time of Rani Kripamoyi, when Ram Kissen 
Pandey claimed the property under an alleged gift from Rani Indra 


Nilmani, that the Custom was set up for the first time, It is said 


that it was the first occasion on which it was necessary to set it up, 
But had there been a family custom as described in the petition of 
Rani Kripamoyi dated the 4th August, 1837. vis., that since a long 
time before the British Government the Ranis of the family had 
been in enjoyment and possession in Ranian Britti, and that after 
the death of one Rani another succeeded to the rights, it would 
have been mentioned in the sanad of 1203, granted by Raja Srikant, 


In the proceedings which took place in 1837, Rani Kripamoyi after 


reciting the custom as stated above, said that the property descend- 
ed to Rani Annapurna, who made a gift of it to her as a Joutuka ' 
and since then she bad been holding that property as Joutuka 
property. Raja Barada ‘Kant by his petition of the same. date 
stated that his mother succeeded to the Britti property. The sugges- 
tion is that the gift by one Rani during her life-time to another 
merely accelerated the successson, But the custom set up in the 
petition of Rani Annapurna was that “after the death of one Rani 
another succe eded to the rights.” Without attaching however any 
importance to these distinctions, the” only instance of succession 
(1) (1905) 2 G L, J. 20 
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which can possibly be relied upon on behalf of the defendants is 
that of Rani Kripamoyi. Leaving agide the fact that there was a 
gift to her by Rani Annapurna during her life-time, can it be said 
that.Rani Kripamoyi succeeded under any family cystom? There 
was no case of succession according to family custom before she 
succeeded, and there could not be‘any family custom “between the 
date of grant to Rani Annaphrna in 1203, and the succession of 


Rani Kripamoyi. In any case one instance of succession cannot. 


establish a family usage. We have not referred to the oral evidence 
because it is not of any value, and in any case does not prove any- 
thing more than what appears from the documentary evidence. 

After the death of Raja. Barada Kant, Rani Durga Sundari’s 
tight to the Ranian Britti was challenged by her step-son Manada 
Kant and the dispute was settled befween her and the sons, by 
giving to Rani Durga Sundari only an estate for life, and in the 
suit for partition brought by Kali Prosonna Ghose, it was expressly 
agreed upon by Rani Durga Sundari, and the representatives of 
Jnanada and Manada, that. Taraf Katia Nangla would be partitioned 
„after her death. It is true that the Rani defendants were no parties 
to these suits. But the husbands, (of some of the defendants) who 
in the present suit say that the ladies of- the family succeed to'the 
‘Ranian Britti under a family usage, were parties, and Bhuban 
Mohini the widow of Jnanada Kant was also a party to the partition 
suit, Bhuban Mohini would have been entitled to succeed under 
the alleged custom.on the death of Rani Durga Sundari, but she 
along with the husbands of some of the present Rani defendants 
agreed to the arrangement. A decree was passed by consent 
and the property was dealt with in a manner which is inconsistent 
with the existence of the family usage set up. ` 

It is to be observed that no definite rule of succession is pres- 
cribed by the Kulachar. The Ranis of the family are to succeed 
according to the Kulachar, but whether the daughters-in-law alone 
or grand-daughters-in-law also are to succeed, is not cleat. In the 
present case the Rani defendants are all grand-daughters-in-law of 
Rani Durga Sundari. Then again it is not stated what would 
happen, if a Raja becomes a widower and there is no dowager Rani, 
or daughter-in-law or grand-daughter-in-law and the Raja subse- 
quently marries a second time. On the whole we are of opinion 
that the special family usage set up by the defendants has not been 
established, and the appeal must therefore be dismissed with costs. 


Walmsley, J.—I agree. 
A T, M, Appeal dismissed, 
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Before Mr. Justice N. R. Chatterjea and Mr. Justice Newbould. 
KRISHNADHAN BANERJI 


v. 
SANYASI CHARAN MANDAL.* 


Partnership — Ancestral trade, incidents of— Infant members—Guardian’s power 

"of stavting’a new business—Karta of a joint Hinds family—Power to 

_ manage a family trade—Ancestral trade and new trade started after the death 
of ancestor—Guardian, powers of—Afinor partner, liability of—Contract Act 

(IX of 1873), Secs. 247, 248—Partition of partnership properties— Civil 

Procedure Code (Act V of 1908), O. 21, R. ¢g—Decree against individual 

portner—Accounts, taking of—No prayer in plaint—Contract, repudiation of. 

An ancestral trade like other property, is descendible apon the members of a 
Hindu undivided family, and in carrying on such a trade, infant members of the 
undivided family are bound by all acts of the manager incldent to and flowing 
out of the carrying on of that trade, including loans contracted for the purposes 
of the trade. : 

Ramlal x. Lakhmichand (1) and other cases referred to. 

The position of a guardian is that of a trustee in relatlon to his ards. he 
cannot embark on a new trade at auy rate without the sanction of the Court ; 
and it is not possible for the Court to keep control over the doings of a certi- i 
ficated guardian if he is allowed to carry on a trade. 


A karła of a joint Hindu family has power to manage a trade started by his 
ancestor, like any other family property which has descended from the ancestor. 


The powers of a guardian are more limited than those of a karfa of a Joint 
family. 

Ifthe karfa of a joint Hindu family chooses to apply under the Guardians 
and Wards Act, for being appointed a guardian of a minor and has been 
appointed as such guardian, he comes under the control of the Court and can db 
longer exercise the powers of a arta. 2 


A distinction is to be drawn between an ancestral trade and a new trade 
started after the death of the ancestor by the manager of the family, and not 
one between the same line of busiñess and a new line of business. 


Although a minor who has been admitted to the benefits of a partnership, 
does not stand on the same footing as an ordinary partner, his share of the 
partnership property is Hable for the obligations of the firm. That being so, 
he becomes jointly and severally Hable like adult partners, though that liability 
is limited to his share of the partnership property. 


The liability of a minor under sectlon 247 of the Contract Act does not 
depend upon the powers of the arta or guardian, but depends upon the question 


* Appeals from Original Decrees Nos. 138 and 1400ọf 1916, against the 
decrees of Babu Umesh Chandra Chakraburty, Subordinate Judge, 1st Court, 
of Alipur, dated the 28th February, 1916. 

(1) (1861) 1 Bom. H, C. R, App. 51. 
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| hether the minor was admitted to the benefits of the partnership, and his 
liabllity under the section is limited to bis share of the partnership properties. 
The liability under section 248 depends upon the fact of his having been admitted 
to the benefits of partnership and his not having repudiated the partnership on 
attaining the age of majority. He cannot repudiate partnership merely by 
saying so but by relinquishing the properties received for him by his guardian. 
Each partner is an agent for the others, and it is not necessary that the name 
of the firm should be used in order to make it a partnership debt, provided it is 
shown that the debt was taken for, and appropriated to the firm. 


The mere fact that there was a partition of the partnership properties, does 


not absolve the properties received by the partners from liability for the debts 
of the firm, 


` A decręe against an individual partner can be made. Such a decree is con- 
Bis Paes 49 of the Code of Civil Procedure. 
f -to be taken, althongh there was no prayer in the 
general prayer, 
} os ' 


\ Joykisto xo aguar Say 


7 Pinen 
l \ 
Appeals by the ri 


Suits ct recover-money. ` ~~- 


The material facts appear from the judgment. 


Sir Rash Behary Ghose, Babus Samatul Chandra Dutt, 
Harendra Nath Mookerjee, Satis Chandra Mookerjee and Khetra 


Gopal Banerjee for the Appellant. í i 


Babu Panchanan Ghose for the Respondent. 
C A V. 
The judgment of the Court was delivered by 


N. R. Chatterjea, J—These two appeals arise out of two suits 
to recover money one on a hand-note and the other on a Aath-chitta. 
In the lower Court four suits were tried together. Appeals have 
been preferred against the decrees in two only, suit No. 53 of 1914 
corresponding to Appeal No. 138 of 1916 and suit No. 243 of 1914 
corresponding to Appeal No. 140 of 1916. 


It appears that one Bhuban Mohan had two karbars—one for 
fuel wood at Munshigunge, and another for rice and other articles 
at Kalibazar. He died in Kartick 1306 (November 1899) leaving 
five sons viz., Nilratan, Amullya, Sattya Charan, Fatik and Sanyasi 
Charan. The last two were minors, and Nilratan the eldest brother 
was appointed guardian of the minors under Act VIII of 1890. 
The ancestral karbars, viz. the Munshigunge and the Kalibazar 
business were carried on, on behalf of the joint family by Nilratan 


(1) (1378) L L. R. 3 Calc, 738, 


January, 3r. 
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Civil, as Karta, assisted by the other two adult brothers. A new karbar 

1919, in rice at Orphangunge was started after the death of Bhuban Mohan | 
eine pad and carried on oni behalf of the joint family. The plaintiff in suit 
No. 53 alleges that for the purposes of the joint family karbars 
f me Rs 5,000 was borrowed from him on a hand-note on the 7th June} 
N. R. Chatterjva, J. 1908, which was executed by Nilratan, Amullya and Sattya Charan. 

= The plaintiff in suit No. 243 bases his claim on a Aath-chitfa for 
Rs. 19,700, dated rst October, 1909, and executed by the four elder 
„brothers, Fatik having then attained majority. 
It appears that the family karbars failed and the other sdns of 
Bhuban Mohan have been declared insolvents. Som e of the credi- 
tors attempted to have the defendant Sannyasi Charan also declared 
an insolvent but were unsuccessful. In the course of the insolvency 
proceedings Nilratan was replaced by one Motilal Roy as “guardian — 
of the minor Sanyasi Charan. The plaintiffs have shared in the 
distribution of the assets of the insolvents and they seek to recover 
the balance of debts, due to them from the defendant Sanyasi Charan 
alone. The Court below has held that the defendant is not liable 
and the plaintiffs have appealed. 
There can be no doubt, that: the Orphangunge business was 
LN not an ancestral business. The two ancestral karbars, viz. those 
P4 ` at Munshigunge and Kalibazar were carried on under the style 
/ of Bhuban Mohan, Nilratan, and the Orphangunge business 
stood in the name of Nilratan alone. The plaintiffs own witness 
No. 7 stated that it was started 3 years after Bhuban’s death, and 
upon the whole evidence there is no doubt that it was started by 
Nilratan after Bhuban’s death. It was suggested that the Orphan 
gunge business was merely branchofthe karbars at Munshigunge 
and Kalibazar, but the mere fact that sometimes money used to 
be taken from one firm for the other firm does not show that the 
Orphangunge firm was a branch of the other two. 

Then the question is whether the money raised on the hand-note 
and Aath-chitfa in suit was borrowed for the ancestral business or 
for the Orphangunge business. The money raised by theath- 
chitta is credited in the Orphangunge accounts. The hand-note 
money is not ¢redited in any of the account-books produced in the 
case. Some interest paid to the plaintiff appears to have been 
debited to the accounts of the Katgola business but the learned 
Subordinale Judge observes: “I have been asked to infer from it 
that the loan was taken for this firm. No such inference ought to 
arise and this for two reasons. Firstly, because the Exhibits noticed 
[Exhibits 2 (4), 2 (5), 3 (1) and 3] do not say that it was for. a 


2. 
Sanyasi. 
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particular hand-note that the payments were made, and secondly Civin. 
because we find it debited in the same accounts interest paid upon 1919. 
hath-chitta money undoubtedly taken for Orphangunge business. Krishnathan 
The reason for such anamoly seems to be that the Orphangunge Sanyasi 


business having been started for the benefit of thè family, Nilratan 
did not consider it of any importance whether the interest was paid V. R. Chatter jea I. 
from the fund of that business or any other ijmali fund. The hand- 
note and the Aath-chitfa do not show that the loans were on the 
credit of the ancestral firm, and when the defendant denied that 
they were taken for the ancestral firm, it was incumbent upon the 
plaintif to prove the affirmative. This they failed to do. The con- 
clusion therefore is that the loans in question were not taken for the 
benefit of the ancestral firms. That they were taken for the Orphan- 
_ gunge firm can be accepted as established.” 


It may be that the exhibits referred to above relate to payment 
of interest to the plaintiff on account of the hand-note in suit, but 
we agree with the Court below- in holding that the Orphangunge 
business having been started as-a joint family business, it was of 
no consequence that the interest on the hand-note was paid from 
the Katgola business, and the said fact does not prove that th 
money borrowed on the hand-note was required for the ancestr 

business. 







Exception is taken to the finding of the learned Subordinate 
Judge that the ancestral Karbars did not require any borrowing, ` 
. and we are referred to the mortgage bond, dated 3rd April, 1901 
(a1gt Chait, 1307) by which Rs. 6,000 was taken and in which it 
was stated “ there being necessity for money for our business.” It 
- was recited that moneys had been taken on Aath-chitta on several 
dates from the 26th Magh, 1307, the last item of Rs. 500 having 
been taken on the date of the bond. It is pointed out that Bhuban 
Mohan died in Kartick 1306 (November 1899) and the mortgage 
bond was executed after the death of Bhuban but beforéthe Orphan- 
‘Zunge ‘business was started in 1308. The learned Subordinate Judge 
may be wrong in saying that no money was required for the ances- 
tral business but it does not prove that the loan taken under the 
hand-note was required for the ancestral business, and it was for the 
plaintiff to prove affirmatively that it was so required, in order to 
bind the minor., We need not discuss the evidence in detail. We 
‘agree with the Court below in holding that it is not proved that the . 

money under the hand-note and hath-chitta was required for the 
ancestral business, 


Å 


1919; ` 
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The next question is whether the defendant is liable for the 
debts incurred by Nilratan for carrying on the Orphangunge busi- 
ness. We have been referred to various authorities in support of 
the proposition that a member of a joint Hindu family is liable for 
debts incurred by the manager for the purpose of carrying ona 


N. R, Chatterjea, J. family trade. But they are cases where the debts were contracted 





~ 









by the manager for carrying on an ancestral family trade. An 
ancestral trade like other property is descendible upon the members 


-of a Hindu undivided family, and in carrying- on such a trade 


infant members of the undivided family are bound by all acts of the’ 
manager incident to and flowing out of the carrying on of that trade, 
including loans contracred for the purposes of the trade. (See 
Sausse, C. J. in Ramlal v. Lakhmichand (x) ; Johurra v. Sree- 
gopal (2) ; Joykisto v. Nittyanund (3) ; Bemola v. Mokun (4); Ram- 
\gartab v, Foolibai (5) ; see also Sakrabhai v. Maganlal (6). But 
\the Orphangunge business was not ancestral trade, and was 
started by Nilratan sometime after the death of the, father. Nilratan 
Was appointed guardian of the defendant who was then a minor 
der Act VIII of 1890. We do not think that a guardian has any 
ower to start a new business on behalf of the ward so as to make 
im liable for debts incurred in carrying on such trade. It is con- 
nded that Nilratan was karta of the family, and that the powers 
of a karta in respect of a trade started after the death of the ances- 
tor for the benefit of the joint family are the same as those in 
respect of a trade started by the ancestor and carried, on after his 
death by the karta of the joint family ; but we do not think. that 
they stand on the same footing. In the latter case the trade is 
started by the ancestor, and the karta ofa joint Hindu family “has 
power to manage such a trade like any other family property which 
has descended from the ancestor. As pointed out by Sausse, C. J. 
in Ramlal v. Lakhmichand (1) cited above: “Were such a power 
not implied, property in a family trade which is ‘recognized by 
Hindu law to be a valuable inheritance would become practically- 
-yalueless to the other members of an undivided family wherever’ 
an infant was concerned, for no one would deal with a manager, if 
the minor were to beat liberty on coming of age to challenge 
as against third parties the trade transactions which took place 
during his minority. The general benefit of the undivided family 
is considered by the Hindu to be paramount to any individual 
(1) (1861) 1 B. H. C. R. App. 41(g1). (2) (1876) I. L. R. 1 Calc, 470. 


(3) (1878) I. L. R. 3 Cale, 738. (4) (1880) I. L, R, 5 Calc. 792. 
(5) (1896) I, L. R, 20 Bem. 707. (6) (1901) I, L, R, 26 Bom, 206, 
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intérest, and the recognition of trade, as inheritable property, 
renders it necessary for the general benefit of the family that the 
protection which the Hindu law generally extends to the interests 
of a minor should be so far entrenched upon as to bind him by 
acts of the family manager necessary for the carrying on and con- 
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is not to be carried beyond the actual necessity of the case.” Can 
“the same principle be applied where a new trade is started by the 
manager of the family after the death of the ancestor? The 
manager may embark on a new and a speculative trade on behalf 
of the joint family which in one event may be highly beneficial to 
the family, but may also result in ruin to the family, and to hold 
a minor member of the family liable for debts incurred in carrying 
on such a trade would’ be to place the interests of minors at the 
mercy of the karta. In the present case the father left two profit- 
able karbars, vis., the Munshigunge-an3 the Kalibazar karbars, and 
the starting of the Orphangunze business cannot therefore 
possibly be justified onthe ground of necessity assuming that the 
starting of akarbar can be justified on such a ground in any 
cass. .? 
The Court below relied upon the cases of Makhun Lall Dutt ‘ 
Ram Lail Shaw (1) ; and D. Mc. Laren Morrison v., Verschoyle 
in support of the proposition that the manager of a joint family h 
no power to start a new business so as to bind the infant members. 
It is contended on behalf of the appellant that those cases far from 
supporting the propositions for which they are cited by the Court 
below really support the opposite contention. It is pointed out 
tht inthe first case, the father left a gold and silver business, and 
the two elder sons started a new business in rice in partnership with 
others, and the -profits’ of the new business were appropriated ex- 
clusively by the eldest brother (and the other partners who were 
strangers to the family). The learned Judge in that case observed 
“Gt is difficult to see what power the elder brother had to start this 
new business so. as to bind the infants for it is not suggested that 
the eldest brother did so as karta of the family or that there has 
been any subsequent ratification by the minors.” Reliance is placed 
upon the obrervation that there was no suggestion that the eldest 
brother started the new business as -karta as indicating that a karta 
has the power, and also upon-the fact that the new business was a 
new line of business. In’ the second case Mce. Laren Morrison v. 
Verschoyle i) Stanley, J. after referring to the case of Ramlal v. 


(1) (1898) 3 C. W. N. 134 {2) (1901) 6 C, W. N. 429, 


1919. 
wead 
Krishnadhan 
v. 
Sanyasi, — 


N. R. Chatterjea, J. 








~ "ptt CALCUTTA LAW JOURNAL [Von XXIX, 


Lakhmichand (1) observed :—"The business -however which Bepin 
embarked on was not the ancestral ‘business but an entirely hew 
business. The advances made by the plaintiffs to Bepin were not 
made in the course of the ordinary. transactions of the ancestral 
business, and were not so far as I have been able to discover made 
for the benefit of the joint family. Therefore I am unable to hold 
that the other members of the family are bound .by his acts or. 
responsible to the plaintiffs for the advances made to Him.” We 
are of opinion that the observations in the first case that there was 
no suggestion that the eldest brother started the new business as 
karta, and in the second that the transaction entered into by Bepin 


- were not made for the benefit of the joint family, were additional 
` grounds for holding that thé other members were not bound'by 


the acts of the eldest brother and in any case were oditer, As for 
the fact that the new business in the two cases was a new line of 
business we do not think that that makes any difference in principle. 
Suppose the father leaves a small business in rice, (say worth one 
thousand rupees) and the eldest son, as karta starts a new business 
in rice on an extensive scale dealing with lacs of rupees would the 
inor -brother be bound by debts incurred for carrying on such 
de on the ground that itis in the same line of business? We 
ink the distinction is ‘to be drawn between an ancestral trade, 
and a-new trade started after the death of the ancestor by the 


3 -manager of the family, and not one between the same ‘line of 


business and a new line of business. 

It is contended that the new rice business was started for the 
benefit of the family, and was for a time a very lucrative one, and 
that the minor therefore should be held bound by debts incurred 
in carrying on such.\business, In the recent tase of Palaniappa. 
Chetty Y, Deivasikamony Pandara(2) Lord° Atkinson held that 
the phrase “benefit of the estate” as used in the decisions with 
regard to the circumstances justifying an alienation by the manager | 
for-an infant heir or by the trustee of a religious endowment cannot. 
be precisely defined, but include the preservation of the estat from 
extinction, its defence against hostile litigation, its protection from 
innundation, and similar circumstances, and we think that’ the 
embarking on a new and speculative trade by the arfa of a family 
cannot be said to be ior the benefit of the estate. 

But whatever the powers of a arta may be, the powers of a 
guardian, are more limited. Nilratan as already stated was ap- 

(1) (1861) 1 B. H.C, R. App, 51. 
(2) (1917) L. R. 44 L A. 147 ; 26 C. L. J. 153 (162). 
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pointed guardian of the minor Sanyasi Charan under Act VIII of 
1890, and his powers as guardian are governed by the provisions 
of that Act. If the Zarta of joint Hindu family chooses to apply 
under Act VIII of 1899 for being appointed a guardian of a minor 
and has been appointed as such guardian, he comes under the 
control of the Court and can no longer exercise the powers of a 
karta. We were referred to the. case of Gharibullah v. Khalak 
Singh (1), where one of the three brothers constituting a joint family 
was a minor in respect of whom his mother was appointed guardian. 
In a suit upon certain mortgages executed by the arta, the adult 
- brother “and mother of the minor, it was held by the, Judicial 
Committee that-the mortgages must be considered to be mortgages 
by the family entered into by the Aarta of the family with the 
concurrence of th2 other adult member of the family, and could so 
far as they were found to have been made for the benefit of the 


family and for legal necessity, be enforced against all the members, , 


and the objection raised that the guardian of the minor had not 
obtained sanction of the Court for the mortgage was overruled. 
But that was a case of a Mitakshara family, and it was-pointed out 
by their Lordships that a guardian of the property of an infant 
cannot properly be appointed in respect of the infant’s interestan 
the property of an undivided Mitakshara family, such interest 
being individual property, and therefore not property with which 
guardian, if appointed, would have anything to do. Moreover that 
case had nothing to do m the powers of a arta to start 
new trade. 

In the present case the family is governed by the Dayabhag: 
and the minor had a definite share in the ancestral property i 
respect of which a guardian could be appointed. Section 27 o 
the Guardians and Wards Act (VIII of 1890) provides that 
“guardian of the property of a ward is bound to deal therewith a 
carefully as a man of ordinary prudence would deal with if it wer 
his own ; and subject to the provisions of this chaptér, he may d 
all acts which are reasonable and proper for the realization, prot 
tion or benefit of the property.” That section deals with the power 
of a guardian with respect to the property of the minor, vig, th 
property of which the guardian assumes charge and it cannot 
,/ Said that the starting of a mew trade is reasonable and proper fo 
the benefit of the property. The position of the guardian is th 
of a trustee in relation to the ward; he cannot embark ona new 
trade at any rate without the sanction of the Court; and it is no} 


N, R. Chatterjea, J. 
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posti for the Court to keep control over the doings of a cèrti- 
ficated guardian if he is allowed to carry ona trade. On the whole ~- 
we ate of opinion that a certificated guardian ‘cannot start a new 
trade for the benefit of his ward: at any rate without the sanction © 
"of the Court. 

The last contention is that the defendant having feceived certain 
properties acquired from the funds of the Orphangunge business, 
on partition with his brothers; is liable for the debts of the firm at 
apy rate to the extent of the properties so: received. It appears 
from the account-books of the Orphangunge firm Exhibit i(i) that 
certain properties [74, 74(1) and 7 5/hfansatola Lane] were pur. 
chased with the funds of that firm, part of the purchase-money 
having been borrowed. It also appears from Exhibit (4), -and the 
evidence of Shib Chandra Banerjee witness No. 5 for the plaintiff 
_ that a sumof Rs. so was paid fromthe Orphangunge firm to a 
* creditor of, the ancéstral business, Exhibits. 5(3), _5(6) and 5(9) 
‘show that certain monies were borrowed from Hirendra Nath 
¡Mondal (son of Nilratan Mondal) for the Orphangunge firm, and 
‘the identical currency note was paid foj- purchasing another property 
27, Gurbari Road which was also partitioned by the arbitrator. 

The decree in the partition suit (No. 136 of 1912) dated the 

January, 1913 (Exhibit 41) brought by the Receiver to the 

‘state of the insolvent brothers (Nilratan and others) against the - 
-defendant by ‘his certificated guardian Motilal Roy, shows that 
No. 75 Mansatola Lane along with other properties were allotted 
to the share of the defendant, and Nos. 74 and 74(1) together with 
other properties were allotted to the share of the insolvents. The 
efendant was a minor then, but it is contended that after attaining 
ajority he did not repudiate the act of his guardian, but elected 
o ratify it by retaining such properties, and that having done so, 
e is liable for the debts of the firm, Section 247 of the Contract 
‘Act provides that a minor may be admitted to the benefits of a 
partnership, and though he cannot be made personally liable for 
lany obligation of the firm, the share of such minor in the peper 
of the firm is liable for the obligations of the firm. —= - 


In the case of Mokori Bibee v. Dharmodas Ghosh, (1), it was 
ettled by the ‘judicial committee that a minor can not make any 
ontract at all. In view of that decision a minor cannot really _ 

énter into a contract of partnership. But section 247 lays down that 
minor can be admitted to the benefits of partnership and though 


gate shall not be personally liable, the “share of such minor in the 


(1) (1902) I. L, R. 30 Calc. 539; L. R, 30 I, A, 114. 
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property of the firaris liable for the obligation of the firm.” Th Civ, 

statutory’ provision is not the less imperative by reason of the no 1919. 

established interpretatioa‘of section rr and that interpretation ca and 
v 


not take away the force.of section, 247., The Judicial Committ 


itself referring to sections 247 and 248 in support of the propositi se 
that a minor is incapable of entering into a contract observed “ Ag . Chatterjea, J. 


under sections 247 and 248 although a person under majority 
be admitted to the benefits of a partnership, he cannot be m 
_ personally liable for any of its obligations although he may on att 
ing majority accept those obligations if he think fit to do so.” 

Several contentions have been raised on behalf of the respond 
against.the applicability of the provisions of section 247 to 
‘present case. ‘The first is that a case under section 247 of the 
tract Act was not made in the plaint nos was any issue raised u 
the point. It is true that the plaintiff alleged that-all the karb 
were ancesiral, but it was distinctly alleged in the plaint that 
“karbars were carried on for the benefit of the defendant and 
defendant has been benefited therefrom, and-from the assets of 
said karbars considerable, moveable and immovable, properties he 
been acquired. The said defendant has been enjoying the same 
partner thereto and his ancestral debts have also been paid off and 
has thus got his share in ancestral proper.ie’ free from incumbranc 

„Sò that although section 247 of the Contract Act was not referred to, 
the fact of the defendant having been admitted to the benefits of the 
karbars wag alleged i in the plaint. The defendant denied. the allega- 
tions and asserted that he had nothing-to do with the karbar. The 
fourth issue raised the question “Is the defendant liable for the l 
debts sought to be recovered ? If so what’ would b> the extent of ) 
his liability ” and it was wide enough to cover a case under sec- f. / KA 
‘tidn 247. The question was gone into by the Court below, and we : 
are not satisfied that the defendant has been prejudiced by the omis- 

sion to frama a*specific issue on the point. : 

- The next contention is that a minor cannot be said to be " ad- 
mitted to the benefits of partnership” unless there. is some con-* 
sentient act on his part, in other words that he must ‘enter into an 
agreement although such an agreement is invalid according to law. 
We were referred to certain observations of Sale J. in the case of | 
Lutchmanen Chetty v. Siva Prokasa Moteliar (1) viz, that a Hindu 
infant. “can only become a member of the partnership by a con- 
sentient act on the part of himself and partners” and similar obser- 
vations in the judgments of some of the learned Judges in the case 


“ 


(1) (1899) EL. R. 26 Calo, 349 % 
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CrviL, The Oficial Assignee of Madras v. Palaniappa Chetty (1). No 
ae ubt it is necessary that there should be some: consentient act on 


e part of the adult partners but it is difficult, to see how a minor 
o is incompetent to contract can enter into an agreement or give 
consent to an agreement. In the Calcutta case- how ever, what 
actually decided was that a minor member of a joint Mitaksharg 
ily need not be joined as a co-plaintiff in a suit by the father to 
over a trade debt and that decrees obtained in such suits by or 
inst the managers of the business are presumed to have been 
ained by or against them in their representative capacity ‘and are 
ding on the whole joint family. In the Madras case Spencer, J., 
erved “a definite and conscious act on the. part of the other 
tners is needed for admitting a minor to the benefits of partner- 
. I do not find that it has been anywhere defined what are the 
which would constitute admission to the benefits of partnership. 
. Justice Abdur Rahim considers that it “implies some definite 
- such. as the allotment of a share or the distribution of a part of 
e profits or something of an analogous Character. ....seessessesee I am 
early of opinion that admission to the benefits of partnership meats 
ething more than the meré incident of birth in a particular 
ily.” Sadasiva Ayyar, J. on the other hand was of opinion that 
tnership in a family bitsiness does not depend upon the consent 
the partners in many cases, but upon the family being a trading 
family and the business being coaducted for the benefit of the family, 
persons bora into the family from time to time becoming paces 
as a matter of course. s 
In the present case the karbar was started long after the birth 
of the minor, and we are of opinion that the defendant was admitttd 
to the benefits of the partnership. The karbar was started and 
carried on as a joint family ‘business. So long as the family 
is joint, no specific allotment or distribution of ‘profits, is made among 
. the members, but the accounts show that family expenses and even 
f — litigation expenses of the joint family of which the defendant was 
a member were met from the funds of the karbar, the minor | was 
joined as co-plaintiff in suits for recovery of money due to the karbar, 
and lastly the decree in the partition suit (already referred to) shows 
that properties acquired from the funds of the karbar were allotted 
to the minor. It does not appear that the minor stood on a differ- 
ent footing from the adult members of the family for the benefit 
of which the karbar was started and carried on, All these go to 
show that the minor was admitted to the benefits of the partnership, 


(1) (1918) L L, R, 41 Mad, 824. 
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and this disposes of another contention raised on behalf of the 
respondent that he was not admitted to all the benefits of the part- 
nership. j 

It is further contended on behalf of the respondent that even if 
section 247 of the Contract Act applies to this case. the debts due 
to the plaintiffs are not shown to be the debts of the partnership 
because the handnote sued upon was executed by the adult brothers 
not in the name of firm, nor was it shown that the loan was neces- 
sary for the purposes of the firm. But each parner is an agent for 
the others, and it is not necessary that the name of the firm should 
be used in order to make it a partnership debt, provided it is shown 
that the debt was taken for, and appropriated to the firm. The 
money on the hand-note is not credited in the account books pro- 
duced, but interest on it was paid from the Orphangunge firm. The 
plaintiff stated in his evidence that the loan was taken for the 
karbars, and the mohurir of the defendant himself admitted that 
loans were taken for the Orphangunge business though he did not 
refer specifically to the loan raised on the hand-note. The money 
raised .on the hathchitta in the other case (Appeal No. 140) i 
credited in the books of the Orphangunge firm. The controve 
between the parties in the Court below was mainly with reference t 
the question -whether the loans were taken for the Orphangung. = 
karbar or for the ancestral karbars, and the Court below held “That 
they were taken for the Orphangunge firm can be accepted as 
established.” We agree with that finding of the Court below. 

It is also contended that that any property . which might have 
been received by the defendant on partition ceased to be’ partner- i 
ship property after partition and is therefore not liable for any 
partnership debt, We were referred to Lindley on Partnership 
(pages 397, 398) where it is stated “It is competènt for partners 
by agreement amongst themselves to convert that which was partner- 
ship property into the separate property of an individual partner 
or vice versa. And the nature of the property may be thus altered 
by any agreement to that effect.” 


The partnership properties in the present case however wete . 


partitioned after the business had failed and the shares of the adult 
partnerg had vested in the receiver. There were debts due by the 
firm, In these circumstances the partners could not by the mere 
expedient of dividing the properties among ‘themselves deprive the 
creditors from following the partnership properties, It is said that 
the fact that the receiver in insolvency, was himself the ‘plaintiff in 
the partition suit precludes any suggestion of fraud. But the parti- 
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Cate tion took place pending the appeal preferred by the defendant | 
1919. against the receiver, and the appeal by certain creditors against 
annie the defendants : see Sanyasi v. Asutosh (1) In that case it was 
a , - held upon the objection of the défendant that the receiver could 
nyasi. 


: prt ia not deal with the share of the defendant, and that the “creditor also 

NR Chatterjea, J. may if so advised pursue his remedy, if any, against the infant in a 

am suit properly framed for the purpose.” Ve £ appellant in Appeal 

No. 140 a creditor was a party to thé said / ppeals. In these circums- 

tances we think that the mere fact that there was a partition of the 

partnership properties does not absolve the properties received by the 

defendants from liability for the debts of the firm. This brings us’ to 

the question whether any particular creditor can follow the properties 

received by the defendant as the properties of the partnership. It 

was contended before the lower Court as well as in this Court, that 

such properties, if considered as partnership properties, are liable. 

to the whole body of the creditors of the firm represented by the 

Receiver in ‘insolvency and not to any particular creditor. This 

Jontention was upheld by the Court below and we were inclined to 

ccept that view before these appeals were re-argued. It appears 

wever from the insolvency proceedings that the District Judge 

M those proceedings, on the objection of the defendant then an 

‘Afant, dismissed the application of the creditors foy-adjudication 

e of the infant as an insolvent, but granted it with regard‘to the four 

; A other partners, and appointed a receiver of- all the four businesses 

and of all the properties purchased since the death of Bhuban, 

and four-fifths only of the other properties alleged to have been 

/ inherited by all the brothers from their father. Two appeals . were 

preferred against the said order one by the infant and the other by 

the creditors. The infant objected to the validity of the order on 

the ground that the receiver was not competent to realize the . 

ə assets of the karbars and of the properties acquired since the death 

“of his father as the property of his four insolyent brothers alone had 

_ vested in the receiver who was consequently competent to realise a 

four-fifths share only of the assets of the partnership business as 

- also of the after-acquired properties. The objections urged by the 

creditors were that the infant should have been adjudged an insol: - 

yent, and thatin any view the Receiver was entitled to realise the 

í whole of the properties’ inherited by the five brothers from their 
"fathers: ee 

This Court accepting the contention of the infant held tbat the 

receiver merely replaced the insolvent. partners in respect of the 


(1) (1914) LL. R. 43 Calc- 225. 
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business of the firm, and that he could” .ot deal with assets other 
than those belonging to the persons who had been adjudicated in- 


` solvents. _The learned Judges further observed :—“ The essence of 


the matter is that the share of the infant has not vested in him, and 
he is consequently not entitled to deal with it. The receiver may, 
if so advised, institute a suit for dissolution of the partnership in 
which appropriate proceedings may be taken for realization 
of the assets. The creditor also may if so advised, pursue 
‘his remedy, if avy, against the infant in a suit properly fram- 
ed for enforcement of his claim. But whatever remedies may 
be available hereafter to the receiver or to the creditor, it is clear 
that the properties of the infant cannot be dealt with by either of 
them in these proceedings.” In the result the creditor’s appeal was 
dismissed and the infant’s appeal allowed. The receiver who was 


examined in the present case says that the minor’s one-fifth share ` 


of the after-acquired properties had to be given up to him under the 
orders of the High Court, 

The position’ thus taken up by the minor in those proceedings 
was that the receiver could not deal with his share, and he cannot 
now contend that itis only the receiver (and not any individual 
creditor) who can deal with his share of the partnership properties 
It is urged however that according to the observations made by ta 
learned Judges in that case, it is open to the receiver as repre- 
senting those insolvent partners to apply for dissolution of the part- 
nership and then to get the assets realized, and to insist upon 
payment of the partnership debts, and that the receiver as trustee 
foy the body of the creditors can distribute the assets. The 
receiver has not up to date taken any steps for dissolution of 
partnership and the debts due to the firm have been barred by 
limitation. Had not the defendant opposed the receiver in those 

` proceedings, the ‘receiver could have realised and distributed the 
R ‘entire assets. The learned Judges in these proceedings (to which 
one of the creditors the appellant in Appeal No. 140 waf a party) 
obsetved—'The creditor also may, if so advised, pursue his remedy 
if any, against the infant in a suit properly framed for enforcement 
“of his claim.” We think that in these circumstances the plaintiffs 
can follow the minor’s share of the partnership properties. Then it 
is said that in any case the minor alone cannot be sued, and that 
the receiver also must be joined in a suit relating tothe partner- 
ship, But although a minor who has been admitted to the benefits 
of a partnership does not stand on the same footing as an ordinary 
partner, his share of the partnership property is liable for the obli- 
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gations of the firm. That being so he becomes jointly and severally 
liable like adult partners, though that liability is limited to his share 
of the partnership property. The receiver therefore is not a neces- 
sary party to the suit. x 
It is also contended that in order that a partnership property may 
he made liable, the suit must be brought against the firm, and re- 
liance is placed upon the provisions of order 21, rule 49 (x), which 
provides that property belonging to a partnership shall not be attach- 
ed or sold in execution of a decree other than a decree passed against 
the firm or against the partners in the firm as such. But the rule 
is subject to the proviso “Save as otherwise provided by this rule,” 
and clause (2) of the rule lays down that the Court may on the 
application of “the holder of a decree against a partner” charge 
the interest of a partner in the partnership property with payment 
of the, decretal amount, appoint a receiver of such share, direct 
accounts and enquiries, and order a sale of such interests. So that 
a decree against an individual partner is.clearly contemplated by the 
rule. f 
It is impossible however to say whether the properties acquired 
from the funds of the Orphangunge business allotted to the defend- 
nt on partition represented his share in that business, or represented 
Weare generally in the ancestral properties and the properties ac- 


‘ quired from the funds of the ancestral business, without taking a 


general account of the estate left by Bhuban Mohan, and the- kar- 
bars. There is no prayer in the plaint for taking such accounts, but 
there is the general prayer, and in the case of /oyAisto v. Nittya- 
nund (1) accounts were directed to be taken though there was no 
claim for accounts. We think that in the circumstances of the case, 
and for the ends of justice, the accounts should be gone into for 


_ determining the said questions. 


We ought to have noticed another contention raised on behalf of 
the respondent viz., that once it is found that the Karta or guardian 
had ‘no power, there is no liability of the minor even to the extent 
of his share of the partnership properties under section 247, ndr is 
he personally liable under section 248 of the Contract Act, But ‘the 
liability of a minor under section 247 does not depend upon the 7 
powers of the 4arfa or guardian, but depends upon the question 
whether the minor was admitted to the benefits of the partnership, 
and his liability under the section is limited to his share of the 
parnership properties. The liability under section 248 depends 
upon tne fact of his having been admitted to the benefits of partner- 
` (2) (1878) I L. R. 3 Cale. 738, 


et 


Vou. XXIX] _ HIGH COURT, 


ship and his not having repudiated the partnership on attaining the 
age of majority. l 
Then the question arises whether the defendant is personally 
liable for the debts of the firm having regard to the provisions of 
section 248 of the Contract Act. It is contended on behalf of the 
appellant that the defendant having been admitted to the benefits 
of partnership during his minority became liable for all obligations 
incurred by the partnership as he did not give public notice of 
his repudiation. of the partnership. As stated above the guardian 
of the defendant did take some properties acquired out of the funds 
of the Orphangunge karbar under the partition decree. When the 
present suit was brought the defendant was still a minor, and his 
guardian in the written statement repudiated all connection with 
the Orphangunge karbar. The defendant on attaining majority 
accepted the said written statement. But it is contended on _behalf 
of the appellant that there was no public notice given by the 
defendant of his repudiation of the partnership that the defendant 
retained some properties acquired out of the funds of the Orphan- 
gunge karbar, and there could be no repudiation of the pa 
ship so long as the benefit obtained was not given up by ghe 
defendant, and that the defendant so long as he retained the è 
perties could not be said to have repudiated by merely assertin 


the written statement that he had no concern with the karbar. The ` 


defendant op the other hand contends first that at the time when 
he attained majority the firm had ceased doing any business, 
secondly, that by accepting the written statement filed by his 
gyardian he had repudiated the partnership and that it was not 
necessary to give up what had been already received by his guardian 
in order that the repudiation -might be complete, and lastly that 
there is nothing to show that the defendant retained any such 
property with full knowledge of the facts, so that it might be said 
that he had exercised the option of accepting a porsonal liability 
by retaining such property. . Z 

As regards the first point, vêz., that the firm had ceased to do 
any business at the time when the defendant attained majority, 
there is no doubt that the karbars had failed at that time and 
business was stopped. But, although the karbars had failed, they 
had not been wound up, and the partnership therefore cannot be 
said to have come to an end. With regard to the second point, 
we think that the defendant cannot be said to have repudiated the 
partnership merely by saying so unless he relinquished she proper- 
ties received for him by his guardian. The last ground however 
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appears to be one entitled to consideration. . We have already seen 
that it is not clear whether the properties acquired out of the funds 
of the Orphangunge karbar and allotted to the defendant were so 
allotted as his share of the said karbar, or as part of his share 
generally of the ancestral properties and that question will have to 
be gone into. But even if it be found that the properties were 
obtained by his guardian as the minor’s share of the Orphangunge 
karbar, it does not follow that the defendant retained them with the 
knowledge that it was his share of the Orphangunge karbar. 

It is to be borne in mind that the plaintiff's case in the present 
suit was that all the karbars were ancestral. Even now an enquiry 
is necessary and’ accounts will have to be gone into in order to 
determine whether some of the properties allotted to the defendant 
under the partition decree were allotted to him as his share of the 
Orphangunge karbar or as part of his share in the ancestral proper- 
ties generally. The defendant was a minor even when ‘the written 
statement was filed in the present suit by his guardian and he accept- 
ed that wiitten statement shortly after attaining majority. The 
question whether the defendant had knowledge of all the facts and 

ned the benefit with knowledge that it was on account of the 
= karbar, was not gone into the Court below, as the 

estion was not specifically raised in thé pleadings. It would be 
inequitable to hold that the defendant made himself personally 
liable for all the obligations of the firm merely because he retained” 
some property acquired- out of it, without finding whether he elected 
to affirm the partnership with knowledge of the facts. In all 
these circumstances we think that for the ends of justice an enquxy 
ought to be made as to whether the defendant retained the proper: 
ties with the knowledge that it was on account of the Orphangunge 
karbar, and not on account of the ancestral karbars and properties. 

In the result we direct a general account to be taken by the 
Court below with ‘respect to the karbars and the properties left by 
Bhuban Mohan. The Court will determine on taking such accounts 
whether any property was allotted to the defendant as his share of 
the Orphangunge karbar or as part of his share of the ancestral 
properties and properties acquired out of the funds of the ancestral 
karbars generally. In the first case any such property received on 
behalf of the defendant will be liable for the claim of the plaintiffs. 
In the latter case the plaintiffs’ claim will have to be dismissed. If 
the finding on the above point is in the plaintiffs’ favour the Court 
below will have also to find whether the defendant on his attaining 
the age of majority retained any such property with full knowledge 


ov 
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òf the facts and with the knowledge that such property was received Civ. 
by his guardian on his behalf as his share of the Orphangunge 1919. 
karbar; in which event only the defendant will be liable personally K Rodis 
for the plaintiffs’ claim. v. 
Sanyasi 


‘It appears that the issues other than the 4th issue’ were not dealt ae 
with by the Court below as the decision on the 4th issue alone was N. R. Chatterjea, j 
sufficient for the disposal of the cases. The Court below will there- f 
fore try all those other issues. 
The decrees of the Court below are set aside and the suits 
remanded for disposal in accordance with the remarks made above. 
Costs to abide ihe result. 
A. T. M. : Appeals allowed: Cases remanded. 


í 





Before Mr. Justice Teunon and Mr. Justice Greaves. j 


THE MIDNAPORE ZEMINDARY COMPANY Civil. 
V. 4 1918 
ae aed 

ABINASH CHANDRA MITRA AND OTHERS.* ~—~Novemsber, 18,79, 86 


mi’ er, 12. 
Common manager—Bengal Tenancy Act (VIII of 1585), Sec 95 ~ Individual 

rights of co-owners—Mortgage—Apportionment— Release of portion of mort- 

gaged property. 

Mhe fact that a common manager has been appointed under section 95 of the 
Bengal ‘Tenancy Act, does not prevent the dealing with individual rights. 


Amary Shoshi (1) referred to. 


If properties A, Band C are mortgaged, they are all equally liable in the 
hands of the mortgagor for the mortgage; if, however, during the subsistence 
of the mortgage, they pass into other hands, they are still similarly liable but the 
owners inter se, when the mortgage is enforced, are entitled to have the liability 
apportioned rateably between the properties according to their value at the date 
of the mortgage. This, however, is a right between the holders of the properties 
inter se and does not affect the mortgagee’s right to enforce bis mortgage against 
all or any of the properties. 


If, however, the mortgagea releases one or more of the properties from 
liability under the mortgage with knowledge that there’ has been change of 


* Appeals from Original Dacrees Nos sot and 505 of 1914, against the 
decree of Babu Sarod, Prasad Bakshi, Subordinate Judge, 3rd Court, of Midna. 
pore, dated the 8th July, 1914. - 

{1) (1903) I L. R. 31 Cale. 305. 
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Cmi, ownership as -to some or all of the properties, then the properties which remain 
1918. Hable are only liable to such part of the mortgage debt as is proportionate to 
— their value at the date of the mortgage., : 

The Midnapore 


Zemindary Company Imam v, Baij Nath (1) referred to. 
Abinash. Appeal by Defendant No. r4 in Appeal No. got and by Plaintiffs 
fart in Appeal No. 505. 
Suit to enforce a mortgage bond. 


The material facts appear from the judgment. 

Mr. U. N. Sen Gupta (Counsel) and Babu Probodh Kumar Das 
for the Appellant in Appeal No. Sor and for*the Respondent in 
Appeal No. sos. 

Babus Bepin Bekary Ghose and Mohini Nath Bose for the 
Plaintiffs Respondents in Appeal No sor and for the ‘Appellants in 
Appeal No. sos. 

Dr. Dwarka Nath Mitler, Babus Karunamoy Bose, Charu 
Chandra Biswas and Sat:owripati Roy for the Defendants REIRON 


dents in both appeals. 
C. A. V. 
“The judgments of the Court were as follows :— f 


ES | Greaves, J.—The first of these appeals (No. sor of 1914) is 
an appeal by the Company (defendant No. 14 in the suit) against 
thit part of the decree of the Subordinate Judge of Midnapore, 

_ dated the 16th July 1914 passed in Civil Suit No. 13/378 of 1913 — 

oe | which declares that the sum of Rs. 5,521-2-9 and Rs. 447, propor- 

à tionate costs, are a charge over 5/9 of the tenures set out in the 

3rd schedule (schedule Ga) to the plaint. The second appeal 

(No. 505 of 1914) is an appeal by the: plaintiffs in the suit agajnst 

that part of the decree which disallows a portion of their claim. 

The respondents in Appeal No. sor who appeared were the defend- 

ants 11, 12 and 13 and the plaintiffs and in Appeal No. 505 the 
- defendants I1, 12, 13 and 14. 

After Appeal No. 505 was seis the learned vakil for the 
plaintiffs-appellants stated that he did not desire to press the appeal 
and this appeal accordingly stands dismissed: We make no order 
as to costs in this appeal. 

Before dealing with the points raised by the aupellanta’ in Appeal 
No. sox itis necessary to state shortly the material facts. The 
suit out of which this appeal arises was a suit to enforce a mortgage 
bond dated the 5th February rg00 executed by Ram Chand Datta 
and the defendant Umesh Chandra Datta in favour of one Kartik 
Chandra Mitter. The advance stated in the bond is Rs. 4,000 and 

(1) (1906) I. L, R. 33 Cale. 613 (622); 3 C. L. J. 576, 
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the executants covenant to pay interest at the rate of Rs. 1-4-0 per Civil. 
mensem from the date of the mortgage until realisation. The 1918. 
mortgage states that the executants received the Rs. 4,000 accord- aot 


3 ` P : . l The Midnapore 
ing to the schedule, which contains a memorandum of the consider- Zemindary Conmany 


ation setting out the numbers of the currency, notes,- in the presence Abra 
of the Sub-registrar. The Rs. 4,000 and interest were secured by — 
an hypothecation of certain properties set out in schedule Ka and Greases; fa 
Kha thereto which are stated to be subject to certain incumbrances 

set out in the mortgage bond including as regards some of the’ 

properties a mortgage bond dated the 16th September 1889 in 

favour of the mortgagee Kartick. At the foot of schedule Kha is 

‘a’statement by the executants that their shares and tights in the 

properties mentioned in the schedules were mortgaged. 

The mortgage bond was registered on the 7th February 1900 
in the Midnapore Sub-registry Office by Umesh and the memoran 
dum of registration bears a note by the Sub-registrar that receip 
of the consideration money was admitted by the executants. 

Schedules 2, 3, 4 and 5 to thé plaint in the suit set out th 
properties mortgaged. It is common ground between the parti 
that the lands in schedules 4 and 5 are no longer liable to disch 
the mortgage debt. ‘Those in the 4th schedule known as Silda had 
. been mortgaged prior to the mortgage in the suit to Kartik in 1 
by Ram Chand Datta, Umesh and Umesh’s brothers Bipi 
Notober in respect of which mortgage the plaintiffs as hei 
Kartik obtained a decree in suit 15 of 1902 which decree they sold 
to the Company the appellants who put the lands up to auction 
under the decree and themselves purchased them with the result 
that the lands were discharged from the mortgage in suit and as 
regards thé lands in schedule 5 those prior to the mortgage in suit 
were hypothecated in 1293 by Ram Chand Datta and the defend- 
ants 1—3 to the estate of one Chowdhuri Janmenjoy Mullick in 
respect of which hypothecation a decree was obtained and the 
properties brought to sale with the effect that they were discharged 
from Hability under the mortgage in suit, _ 

As, regards the lands in the second schedule these have been 
acquired by purchase by defendants 4-13 and by defendant T5 and 
have been -held liable to the mortgage in suit subject to certain des 
ductions and no appeal has been preferred in respect of such liability, 

As regards the properties in the 3rd schedule they were purchased 
` by the company appellants at an auction sale held~in respect of 
decrees for rent obtained by them against the mortgagors. The 
Plaintiffs contend that these lands are still liable for the mortgage 







300 


CIVIL. 


1918 ` 
we 
The Midnapore 
Zemindaty Company 


Abinash, 
Greis, J 


THE CALCUTTA LAW JOURNAL, [Vor XXIX. 


in suit and the learned Suhordinate Judge has, as already PY to 
the extent stated above, so held and it is in respect’ of his decision 
with regard to these lands that this appeal has been preferred. l 
The following points were urged before us on behalf of the 
appellants. First, it is said that the deed was collusive and that 
no consideration-in fact passed and we are asked to take into consi- 
deration the fact that Kartick the mortgagee was well acquainted 
with the mortgagor’s position, knew that they were in inyolved 
circumstances, knew that a common manager had been appointed 
under section 95 of the,Bengal Tenancy Act who could mortgage 
in priority to any charge Kartik might obtain and that under these 
circumstances it is improbable he would have lent them any money : 
it is urged moreover that no account of Kartik were filed to show 
that the: advance was in fact made, that no attempt was made to 


- enforce the mortgage despite the several opportunities that occurred 


for example the occasion of the enforcement of Kartik’s prior 
mortgage-of 1889 and that the endorsement of the Sub-Registrar 
as to acknowledgment of receipt of the mortgage moneys does not 
aco with the statement in the body. of the mortgage that the 
money was paid in his presence.‘ As against these alleged im- 
probabilities we have the fact that two witnesses Girish the sadar 
ib of Umesh and ‘Uma Charan the plaintiffs manager. an am- 
tar have both sworn to the payment of the mortgage -moneys 
t the Subordinate Judge has and we think rightly’ accepted 
gridence. 

s «&dly, it is .urged that as the properties were at the date of 
the mortgage under a common manager appointed in 1898 fhe 
mortgage is invalid and unenforceable and that as the suit seeks to 
enforce the lien against the whole property and not ‘in respect of 
the mortgagor’s shares it is not maintainable, but the mortgage 
sought to be enforced is a mortgage of the shares of the mortgagors 
and the fact that a.common manager has been appointed does not 
prevent the dealing with individual rights: Amar Chandra Kundu v., 
Shosht Bhushan Roy (x) and even if the plaintifs have clainted in 
their plaint more than they are strictly entitled to, this is no bar to 
their obtaining a decree for what they are entitled and the decreg 
has confined the relief granted to the shares of the mortgagors, - 
Thirdly, it is contended that the suit is not maintainable having 
regard to the provisions of order 34 rule 1 of the Code of Civil 
Procedure and to the fact that all the persons interested in the 
equity of redemption of the hypothecated premiga are it is said 


(1) ee I, L, R, 31 Cale, 305. 
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not before the Court. We do not think that this contention is well Crvin. 
founded, the only. persons whom counsel for the appellants contend- 5918, 
wav 


ed were not before the Court are persons who received portions of The Midnapore 
the sale proceeds of schedules 4 and 5 and the person for whom Zemindary Company 
defendant’ 5 in his written statement states that he is a benamdar: Abinash. 

now no relief is claimed. in respect of schedules 4 and 5. Con- 
sequently the persons who recéived portions of the sale proceeds of 
these properties are not affected and were not necessary parties to 
the suit and as for the allegation of the defendant 5 this is denied 
and has not been established and we think that defendant 5 as 
being the person who took out a sale certificate has been rightly 
sued, 

The fourth contention of the appellants is that as the plaintiffs 
have themselves taken in respect of other claims portions of sale 
moneys, of properties subject to the mortgage and thus released 
such moneys from their liability to contribute ta the mortgage they 
are entitled to have these brought into-account and to be relieved 
from a proportionate liability, they also claim that the value for the 
purpose of such apportionment should be taken in accordance with 
the values of these properties at the date of the mortgage. 
short answer to these contentions is that the learned Subordirtate 
Judge has taken the sale moneys into account where he has f 
an intention to release by failure to claim against these moneys à 
has made a proportionate reduction in the liability of the appellants, 
he also upon the evidence before him has to the best of his ability 
artived at the value of the properties at the date of the mortgage. 

The fifth contention is that in order to ascertain the liability of 
the appellants it was necessary to ascertain Mahesh’s share and that 
this cannot be done in the absence of Bama Sundari or her heirs. 
What the Subordinate Judge has done is to accept the oral evidence 
of Girish Chandra Chakrabarty that Bama Sundari gave her share 
to Umesh and his brothers by way of a compromise in a suit and 
he has tréated this share as belonging to Umesh although it has 
not affected such interest (if any) as Bama Sundari’s heirs may have 
taken or may take on her death. The evidence with regard to this 
share is not very satisfactory as the compromise decree was not 
produced but as already stated the Subordinate Judge has accepted 
the oral evidence that Bama Sundari gave her share to Umesh and 
his brothers by way of a compromise in a suit and finds that Umesh 
was in possession of the share and under these circumstances we 
are not prepared to dissent from his finding on the point, 

The sixth contention is with regard to the supplementary judg- 


Greaves, J, 
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Civit, ment of the Subordinate Judge delivered on the 8th July, 1914, it 
1918. appears to us that the Sub-Judge did more than correct an error in 
The Midnapore calculation, he altered in fact the basis of his calculation but 


Zemindery Company in any case as both appzals are before us even if the Judge 

REREN was wrong in delivering the second judgment we can now 

en T do justice between the parties and adjust the appellant’s liability to 
iiad accord with what upon the facts we think that liability should be. 

f The seventh contention was tbat the plaintiffs by previously 
neglecting to assert and enforce their mortgage had prejudiced the 
company and debarred themselves from now enforcing it against 
the company. This depends upon whether the appellants had pre- 
vious notice of the mortgage ; we think that they had. In Rent Suit 

.No. 9 of 1906 the plaintiffs were made parties in respect of certain 
mortgages executed in their favour by Ram Chandra Dutta and by 
‘Umesh and his brother (see para 8 of the plaint in that suit) and 
he general manager of the appellant Mr. Gregson was also a party 
tg that suit. We think therefore that it is probable that the appel- 
lànts had notice in that suit of the mortgage now sued upon but 
ewen if this were not so it appears to us to be beyond doubt thit- 










ment in that suit in unequivocal terms refers to this mortgage 
the decree in the suit was purchased by the appellants and 
executed by them and under these circumstances we think as alreadv. 
stated that théy must be deemed to have been fixed with notice, or 
thé mortgage. 
This being so the appellants’ eighth contention that they have 
’ annulled the encumbrance also goes and moreover as regards this 
contention the learned Subordinate Judge has found and we agree ` 
with bis finding that no notices under section 167 of the Bengal 
Tenancy Act have been duly served. 

This exhausts the appellants’ contentions with one exception 

namely, that they contend that the learned Sub-Judge bas not 
e correctly calculated their liability under the mortgage. 

Now the principle upon which the learned Subordinate Pudge 
proceeded in his original judgment in calculating the present 
liability under the mortgage was as follows: He found that the 
plaintiffs might have satisfied their mortgage in part out of the 
surplus sale proceeds of certain of the hypothecated properties which 
have been sold from time to time under paramount titles and as 
the plaintiffs neglected to enforce their rights under their mortgage 
against such surplus proceeds he has calculated the liability which 
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Civi. 
would have attached under the mortgage to the surplus sale pro- as 


ceeds so withdrawn and has exonerated the properties now sought 1918, 
to be made liable proportionately from liability. Whether this is The Midnapore 


i i é ; : ind Compan 
correct or not may need consideration hereafter. In applying this Zemin my pany 


principle he has found that the plaintif might have enforced their Abinash, 
liability against rd of the surplus sale ‘proceeds of Kuthibati Greaves, J. 
rd being the extent of their charge and because they did not do = 


so he has disallowed such portion of their claim as would have 
been proportionately charged on these proceeds He finds the sur- 
. plus sale proceeds to be Rs, 3,687-9-3 of which ardis Rs. 1,229-3-1 
but as he has dealt separately with the amount of surplus sale 
proceeds withdrawn by defendant 4 viz, rrt-3-6 he has taken the 
surplus as Rs, 3:576-6-3 and § rd as Rs, 1,192-2-1 and he deprives 
the plaintiffs of such proportion of their charge as would have been 
proportionately charged on'Rs. 1,192-2-1. We do not see that thd 
company have any ground of complaint as regards this. 
Similarly with regard to Silda he has found the surplus sale pro- 
ceeds available to answer the plaintiffs’ charge to be Rs 617-13-0 
and he has deprived the plaintiffs of such proportion of their char 
as would have been proportionately on this sum. Again we do rn 
see that the company have any ground of complaint on this score 
, He has acted similarly with regard to the tenures that is 
properties in the third schedule, in his first judgment. 7. The compan 
brought them to sale in execution of arent decree for Rs. 1,413-11-11, 
at the sale they fetched Rs, 12,900 being purchased by the company 
there thus leaving surplus sale proceeds to the extent of Rs: 1 1,486-4. 
Five-nioths of the tenures were mortgaged to the plaintiffs’ father so ` 2 
the Subordinate Judge after deducting from Rs. 11,436-4 a sum of 
Rs. 973 which was taken by the company out of the surplus 
proceeds in satisfiction of a money decree relieves the ee ae 
liability in respect of th of the difference only making the’ ‘ 
for such proportion of the mortgage as was charged on Rs. 1,41, DA 
and Rs. 973 In so doing it appears to us that he has ac. . 
accordance with the principles applied by him to Kuthibaf wa 
Silda? But ifthe matter stood there his calculation “is open to 
criticism as the rest decree held priority over the mortgage and he 
should have deducted this from the sale Proceeds to arrive at the 
value of -the property in 1900. The company are not interested in 
the properties in the and schedule and it does not seem necessary 
for the purposes of this appeal to examine how liability has. been 
apportioned on these nor in fact has the apportionment been called 
in question by the appellant. When however the Sub-Judge deliver- 
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ed his second judgment it seems that he departed from the principle 
followed by him as he says that he acted wrongly in taking into 
account with regard’ to the tenures the surplus sale proceeds with- 
drawn by persons other than the company and he accordingly makes 
‘the tenures or rather £ th of them liable after deducting th. of rent 
charge that is to say he takes their value at the date of the mortgage 
as Rs. 12,900 of which $ th is 7,166-r0 from which he deducts 
Sth of the rent charge of Rs. 1,4'3 thatis Rs 785-6 and makes 
the company liable for the difference that is for Rs. 5,521-2-9_ which 
he declares to be a charge on the tenures together with Rs. 447 
proportionate costs. The question therefore which arises on this 
branch of the appeal is whether the Subordinate Judge acted rightly 
in not taking into account the surplus sale proceeds of the tenures 
out of which the plaintiffs had they been so minded might have 
satisfied their mortgage. f 
/ Tt will be well to state what appears ta us to be the settled law 
in cases of this nature. If properties A, B and C are mortgaged 
they are all equally liable in the hands of the mortgagor for the 
mortgage, if however during the subsistence of the mortgage they 
s into other hands they are still similarly liable but the owners 
er se when the mortgage is enforced are entitled to have the 
bility apportioned rateably between the properties according to 
ir value at the date of the mortgage : see section 482 of the Trans- 
fer of Property Act. This however is a right between the holders of 
the properties infer se and does not affect the morgagee’s right to 
enforce his mortgage against all or any of the properties. 
If nowever the mortgagee releases one or more of the properties 


from liability under the mortgage with knowledge that there kas 


been change of ownership as to some or all of the properties then 
the properties which remain liable are only liable to such part of 


` the mortgage debt as is proportionate to their value at the date of 


the mortgage: Jmam Ali v. Baij Nath Ram Saku (1). Now in 
this case the learned Subordinate Judge has found that $th of the 
tenures are still liable to the plaintiffs’ mortgage that is to say he 
has found that the mortgagee’s neglect to enforce their charge 
against the surplus sale proceeds of the tenures did not amount to 
a release of these properties from their liability to the mortgage 
debt. This is a question of fact and not of law and we are not 
prepared to say that the Subordinate Judge has upon the facts 
come to a wrong conclusion and the fact that he has come to a 
different conclusion with regard to the failure to enforce the lien 


(1) (1906) I. L. R. 33 Cale, 613 (623)5 3 C. L, J. 576. 
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against the surplus sale proceeds of other properties does not neces- f CivIL 
sarily vitiate the conclusion which he has come to with regard to 1918 
aed 


the: tenures and moreover in the other cases the sdles were in The Midnapore 
respect of over-riding charges which had the effect of discharging Pertindasy Company 


the properties sold in respect of subsequent charges which is not Abinash, 







so in the case of the sale of the tenures. In the result the appeal oma 
reaves, Je 
fails and must be dismissed with costs, $rds to the plaintiffs res- — 
pondents and the remaining {rd equally among respondents defend- 
ants Nos, 11, 12 and 13. 
Tounon, J :—TI agree. - j 
A T. M. - Appeal dismissed, 
N 
a j 
Before Sir Charles Chitty, Knight, Judge, and Mr. Justice Pantoni 
BISWANATH BHATTACHARJEE AND OTHERS Cv, 
` v. . 1919, 
GOVINDA CHANDRA DAS AND oruers.* Janar» ee 


Bill of exchange—Hundi—Stamp Act (IT of 1899), Sec. 35 Proviso (a)—JIn 
registration— Validity of document, 
A bill of exchange may include a undt; but a a kundi does not include a bill 
of exchange. 
Proviso ‘(a) to section 35 of the Stamp Act is applicable to documents compul.- 
sorily registrable. , 
An improper registration of a document by the entices. does not affect the 
validity of a document. 
Appeal by the Defendants. 
Suit for recovery of money due on a bill of exchange, 
The material facts appear from the judgment. 


Mr. B. Chuckerbutty, Babus Joges Chandra Roy, Dwarka Nath 
Chuckérbutty, Kshitis Chandra Neogi, Satis Chandra Bhattacharjee, 
Prokas Chunder Pakrasi, Surendra Nath Das Gupta and Hemendra 
Wath: Bose for. the Appellants. 

_ Sir Rash Behary Ghose, Dr. Sarat Chandra Basak, Babus 
Kunja Lal Das and Sures Chunder Das for the Respondents, 
GAY. 
“Appeal from Original Decree No. 473 of 1915, against the decree of Babu 
Behari Lal Chatterjee, Subordinate Judge, 1st Court, of eee. dated the z2rst 
June, 1915. 
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The judgments of the Court were as follows : . 


Chitty, J.—This suit was instituted by Govinda Chandra Das 
for himself and as executor to the estate of Hari Mohan Roy to 
recover from Biswanath Bhattacharjya and his son Jogesh Nath 
Bhattacharjya Rs. 70,362-8-o being the amount due for principal 
and interest'on a Bill of Exchange for Rs. 50,000 and to enforce 
that claim as a charge upon the property mentioned in a letter. of 
hypothecation which was said to have accompanied the Bill. The 
Bill of Exchange was dated and August, 1908, and was drawn by 
Jogesh Nath on his father who, according to the plaintif’s case, 
accepted it, Jogesh drew the Bill at Dacca, It was taken to 
Elenga by two of the plaintiffs men, and is said to have been there 
accepted by Biswanath on 4th August, 1908, when he also signed the 
letter of hypothecation accompanying the Bill. Plaintiff's case is 
that two payments were made for interest by Jogesh: one of 
RS. 3,000 on 7th November, 1910, and the other of Rs. 1,000 on 27th 

tober, r911. It is conceded that these payments were made by 
Jogesh by cheque. The suit was filed on 2nd January, 1914, and, if 
tlye interest was‘so paid, would be within time. 


Biswanath died on 11th Chait 1320 (25th March, 1914) A 
wrfitten statement, purporting but not proved to have been signed by 







hj#n the day before he died, was filed by his four sons the present 


appellants in the July following. They had then been substituted 
as his representatives and they put in a further written statement 
on their own behalf in almost precisely the same terms, Jogesh in 
his personal capacity filed a written statement but did not defend 
the suit, nor did he take any part in the defence put forward by his 
three brothers although he was then also on the record as one of 
his father’s representatives; nor did he venture into the witness-box 
to give evidence. A number of issues were raised, the contesting 
defendants taking every imaginable defence. The learned Subor- 
dinate Judge decided against them on all points and the four sons 
joined in filing the present appeal. j 


Before us four questions have been raised :—(1) Did Biswanath 
accept the Bill of Exchange and sign the letter of hypothecation. as 


alleged? (2) Whether the Bill of Exchange was duly stamped ; 


(3) Whether the letter lof hypothecation was properly stamped and 
registered ; and (4) whether the claim is barred by limitation. 

The first question is one entirely of fact. Itis conceded that 
Jogesh drew the Bill of Exchange at Dacca on and August, 1908, 
The defendants’ case. is that -it ‘was never taken ‘to their father 
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Biswanath at Elenga for acceptance, or for signature of the letter of Givin; 
hypothecation, and that the signatures purporting to be his on both 1919. 
documents are forgeries. It is not suggested- who did forge or Biswanath 
could have forged these signatures. So far as direct evidence goes r? 


: : : inda. 
of Biswanath’s execution, the case rests on the evidence of the Govinda 


plaintiffs witnesses Haralal Chakravarty and Gouranga Chandra Chitin Je 
Das, who are said to have goñe to procure the execution of the 

letter of hypothecation and acceptance of the Bill of Exchange by 

Biswanath, against the evidence of Biswanath’s son Tarak Nath who 

tries to make out that his father was then seriously ill and who 

swears of his personal knowledge that Biswanath could not have 

executed those documents on the date alleged. I do. not propose “ ` 

to discuss the evidence on this question at any great length because 

-I entirely agree with the conclusion to which the learned Subor} 

dinate Judge has come that Biswanath did accept the Bill of 
Exchange and sign the letter of hypothecation as alleged by the 

plaintiff. There seems no reason whatever to disbelieve the evi- 

dence of the plaintiff's witnesses on-this point, and we have t e ° 
further evidence of the plaintiff himself that he sent these two Bis 
to Elenga for this very purpose. That there was a sum of mof ey 
due to the plaintiff from Biswanath and Jogesh at the time is proved 
beyond the shadow of doubt. There had been a number of hundis 
drawn by Jogesh for his father and two small ones drawn by Jogesh 
and Troilokhya Nath—a naib of Biswanath—the amounts of which 

-were admittedly outstanding in August, 1908. Those hundis were 
of different dates from 29th March, 1906, down to 2sth July, 1908. 
There is correspondence .on the record which shows that there was 
an idea of having the sums due on these hundis consolidated and 
one document being given for the whole amount. It appeats that 
Biswanath with his son Jogesh was carrying on business of various 
descriptions, among others, he was taking leases of forests for which 
he required large advances from time to time. It is admitted that 
the first two of the hundis for Rs. 10,000 each were given to the 
plaintiff to secure Rs. 20,000 which was kept in deposit with the 
plaintiff for the purpose of paying a quarter of the price for the 
timber mehal. That Biswanath accepted this Bill of Exchange is 
also supported by the letter which he wrote to the plaintiff, dated 

. 15th Kartik 1316 (=1st November, 1909) in which he promised to 
pay the interest as soon as possible. It is clear that this letter can 
only refer to interest on the Bill of Exchange. At that time there 
was no Other debt outstanding against Biswanath to which he could 
be alluding. - 
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The evidence on the defendants’ side on this question of fact is 
of a purely negative character. They try to make out that Biswa- 
nath. was seriously ill for some 8 or ro days both before and after 
4th August, 1908. The learned Subordinate Judge has characterized 
Taraknath as an “arch liar ;” and I entirely agree with him that his 
evidence cannot possibly be believed. The whole story of this 
alleged illness of Biswanath is clearly an after-thought manufactured 
to meet the present claim. The most important witness who would 
be able to prove this serious illness was a doctor named Rebati 
Mohan Dutt who was said to have been summoned from Calcutta 
on 31st July, 1908, and who is said to have stayed at Elenga treating , 
Biswanath for eight days on a fee of Rs. 100 a day. This man has 
not been called. An application was made to examine him on 
commission, but it was plain that he was then in the neighbourhood 
and apparently carrying on his profession. Then it was said that 
hè was seriously ill. - The Judge properly refused to believe this and 
ofdered him to be summoned to give evidence in Court. This 
ordeal he declined to face ; and, as the learned Judge’ remarks, he 
thereupon “made himself scarce and it is not known where he has 


gone.” There is no evidence on the record worth the.name that he 


treated Biswanath at all. The prescriptions which he is said to have 
given -are produced by another medical practitioner Rajani Nath Sen. 
“the proof of payment of the Rs. 800, which would have been a point ` 
very much in favour of the defendants’ case was not in the first ins- 
tance attempted. Subsequently aman Jagabandhu Talukdar, a ser- 
vant of the defendants, who had already been examined, was recalled 
to say that he had handed over the money to and taken a receipt [rom 
Rebati Mohan Dutt. There is nothing to show that the receipt is 
in Rebati’s handwriting or that he was ever paid this very large sum 
of Rs, 800 by Biswanath or any member of his family. It does not 
appear in the family accounts. There is, moreover, as the learned 
Subordinate Judge has pointed out, irrefragable evidence in con- 
temporary documents showing that Biswanath could not possibly 
have been ill at that time „On ist August, 1908, an applioation 
was presented to the civil Court for the examination of Biswanath 
and his son Sarada Nath on commission. In that application it was 
distinctly stated that Biswanath was unable to come to Court on 
account of old age and Sarada Nath on account of ill health. The 
vakalatnama on the strength of which that application was present- 
ed was signed by Biswanatlt personally just before the application 
was made. It is inconceivable that, if Biswanath was then believed 
to be on his death bed, an application to examine him on commis- 
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‘sion would have been made at all or that, if it were made, it would 
not have been made on the ground that he was too ill as well as too 
old to attend the Court. 

On the whole evidence, I think that there can be no possible 
doubt that Biswanath accepted this Bill of Exchange and executed 
the letter of hypothecation as the plaintiff alleges on 4th August, 1908. 


The next point is whether the Bill of Exchange was duly stamped. 


The argunient%of the learned counsel for the appellant, as I under- 

' stood it, was that Nilkanta Shaha—the stamp-vendor—was not a 
- licensed stamp-vendor in 1908 who was authorized to grant a certi- 
ficate for the use of three pieces of stamped paper to make up the 
stamp of Rs, 30, and that it was not open to the executant of the 
Bill of Exchange to use three pieces of stamped paper to make up the 
‘stamp on that document. With regard to Nil Kanta Shaha, before 
the appeal came on for hearing, it was represented to us that the 
defendants had in the Court below made a case of forgery having 
been committed in the registers of the Collector relating to sta ip- 
vendors and we, were asked to send for three books for the p e 
'udging whether fresh evidence should be taken’on this point, © It 
d bé noted that the learned Subordinate Judge had hi kelf 
for these registers, had inspected them in the presence othe 
rof both parties and had come to the conclusion that there 
aly ground for suspicion. Two of the registers—parts of r 
yNO. 72—were astually marked as Exhibits in the Court below. 














‘other, said to be a list of stamp-vendors, was not-marked as an~ 


Exhibit as it appeared unnecessary. On the documents -being pro- 
duced before us it was at once apparent that there was no ground 
` whatever for any suggestion of the registers having been tampered, 
with. The only alteration in the register No, 72 was an alteration 
the figures of the years, printed forms for previous years having 
‘been bound up and used for subsequent years, the figures of those 
years being entered in manuscript. As to the list, it is at most of 
a nesative value, It may be conceded that the name of Nil Kanta 
Shaba ues not appear in that list, and no suggestion of forgery is 
made -in connection with it. The man’s. name, however, does 
in the register of stamp-vendors of that year. It may be, 
tuat he was licensed to sell court-fees at the several Courts. The 
“stion is of no importance because the agrument of the learned 
el appears to be based on an erroneous Teading of the rules 
# the Governor-General in Council then in force relating to. the 
(alanine in which stamps should be affixed to various instruments, 
The learned counsel relied on certain rules which relate to hundis, 
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Rule 4 relating to Bills of Exchange is different, ‘and under ‘that l 
rule the document is correctly stamped. A Bill of Exchange may 
include a hundi; but it does not follow that a Aundi includes a Bill’ 
of Exchange. Though this document has been loosely described in 
the lower Court and by the parties as a bundi, it is, in fact, a Bill 
of Exchange; it was intended to be a Bill of Exchange ; and the 
rules relating to stamping of Bills of Exchange would apply to it. 
Rule No. 6 especially authorizes the joining of two or more sheets 
of stamped papers together subject only to the proviso that a portion 
of the instrument shall be written on each sheet so-used. That is 
admittedly the case here, the document being written across all three. 
There is no question that the document was written on three “Hundi 
stamp papers of the aggregate value of Rs. 30. It was therefore 
correctly stamped. 

_ We then come to the question of the admissibility in- evidence 
of the letter of hypothecation. As to this it is contended that as the 
document was not properly stamped; it was not capable of registra- 
tion, and that having been improperly registered it was invalid ‘to 
create any charge. It was further urged that it was not presen 


for registration by a person authorized to do so. As to the r 


tratiðn.it is clear upon the evidence that the document, when pre’© 

ed to the Registrar, was examined by him and he came to the“. 

n, rightly or wrongly, that, being a letter of hypothecation™ 
anying a Bill of Exchange, it was exempt from duty under 
ngi >? exemption (2) of schedule I of the Stamp Act II of 1899. 


sos Ordingly certified on the Bill of Exchange that it was properly 


‘stamped and registered the letter of hypothecation without requiring i 


any further duty to be paid in respect of it. In this connection the 
learned counsel for the appellant relied upon section 35 which 
provides that “No instrument chargeable with duty shall-be admitted 
in evidence’ for any purpose by any persons having by law or con- 
sent of parties authority to receive evidence ; or shall be acted upon, 
registered or avthenticated by any such person or by any public 
officer, uuless such instrument is duly stamped.” It was urged ethat 
this prohibition of registration of an instrument not duly stamped 
implied that such an instrument if improperly registered would be 


“invalid inlaw. He was confronted with proviso (a) to that section 
-and he was forced to contend that that proviso did not refer to docu- 


ments compulsorily registrable. This shows the fallacy of the argu-. 
ment, for there is nothing in that proviso so to restrict its scope. Lt 
is obvious that this document might have been admitted in evidence 
jn the Court below, bad the Judge so thought fit, on payment of 
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. the stamp duty -payable and the penalty prescribed by section 3s. 
It cannot be said that the document was incapable ‘of registration 
inasmuch as it was registered. An improper registration by the 
Registrar could not possibly affect the validity of the document, 
Section 87 of the Registration Act says that “ Nothing done in good 


faith pursuant to this Act...by any registering officer shall be deemed . 


` invalid merely by reason of any defect in his...... procedure,” 

Nor can it be successfully argued that this document was present- 
ed for registratior! by an unauthorized person. It was presented 
for registration by Jogesh Nath Bhattacharjya who along with his 
brothers held an am-mukhtearnama (Ex. 1) from his father Biswa- 
nath, dated 4th Chait, 1310.. By this document Biswanath em- 
powered any of the said am-mukhtears to do all acts relating to his 
estate in various Courts and Offices, among others ‘'in the District 

Registration Office and Sub-registration office &c. subordinate 
zeto,” This general power would clearly authorise any of the 
ukhtears-to present and procure the registration of any ddcu- 















tes, hundis, promissory notes, or hypothe 


4A 
Bt bonds or any other document, and presen 


6 Registration office according to necessity 


>. s, ans which’ was accepted by the Sub-Registrar 
a, o D ` >d Subordinate Judge was „correct according 
0% ” -tdly have been intended by the legislature that 
‘a de, Aoffusil desiring to mortgage his property should 


by execuu.. 4 Bill of Exchange and giving a mortgage in the shape 
of a letter of hypothecation accompanying such bill, be able to evade 
the stamp laws and effect a mortgage for the duty chargeable only 
on a Bill of Exchange. But, in my opinion we are precluded from 
„going into the propriety of that proceeding by the provisions of 
quoa 36 of the Stamp Act. The Registrar may have been wrong 
inking that the letter of hypothecation was exempt from stamp 
dur, and registering it as such. The learned Subordinate Judge 


oe in error in admitting it in evidence on the same 
g \ Lool ẹ admitted the document in evidence, that ad- 
+t 


fon, ~ » provided for by section 61, which does 
not affect the x ity of the defendant cannot be called in 


in 
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question in’this suit, The question ‘of the validity of a registration . 
where -there has been some error on the part of the Registrar 
was many years azo considered by the Judicial Committee of the 
Privy Council who held that in spite of such error the regis- 
tration would nevertheless be good. (See Sak Mukkun Lall Panday 
v. Sak Koondun Lall (1) and Muhammad Ewas v. Birj Lal (2). 
It follows that the validity of the document registered would not be 
thereby affected. It would be most dangerous if such were the law ; 
nor does it lie in the mouth of the representatives of the executant 
of this letter of hypothecation, who was responsible for the proper 
stamping of that document, now to plead that his contract was not 
binding upon him because he had. succeeded in defrauding the 
revenue. 


p Tbe last question is that of. limitation. There is no evidence on 
he part'of the appellant defendants of any appropriation by Joge 
7 these sums of Rs. 3,000 and Rs. rooo, They were undoubte 
























ditér was justified in appropriating them towards the s 
for interest which largely exceeded these amounts. 
apprp priate them is clear from his notice (Ex, 
1319 (1st April, 1913) where the two sums ar 
the interest which he was men demanding in res 


i 


re result, ia my opinion, is that the decision of the learn 
N osBordinate Judge was correct, and that this appeal must be dis- 


missed with costs.’ 5 
é. 


“Panton, J.—I agree. i l ect 
A T.M, Appeal dismissed, 


(1) (1875) 15 B. L, R. (P. C.), 228 ; 24 W. R. 75. 
(2) (1877) I. L. R. 1 All. 465. 
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Before Sir Ernest Fletcher and Mr. Justice Walmsley. 
JADAV CHANDRA MOULIK 


D, 
MANIK SARKAR.*. 


Appeal, ‘competency of—Review, not filing of—~Civil Procedure Code lAa V of 
19038), O. 47, R. 1—‘New and important matier’—/udgment. 


The plaintiff sued the defendant for rent. The matter in dispute between the 
parties was the rate of rent. There was a former litigation between the parties 
on the same point which came up to High Court and the High Court on the 
28th February, 1917, took the view of the plaintiff on the matter. On the next 
day, that is, on the rst March, 1917, the learned Judge of the lower appellate 
Court, delivered his Judgment, without knowing that the judgment in the former 
suit had been delivered by the High Court on the day previous P 


ae NA the proper course for the plaintiff appellant was to apply to the 

Je” tower appellate Court for a review of his judgment on the ground 

os very of new and important matter, namely, the judgment of the High 

/ « which was delivered on the 28th February, 1917, which reversed the 
_-dgment of the lower “appellate Court in the former suit; and having failed to 
“apply for a review of judgment, he could not have the whole proceedi 
aside and to bave additional evidence admitted in second appeal. Th 
refused to interfere with the Judgment of the lower appellate Co 
iff appellant deliberately atstained from applying for a review of 


by the Plaintiff, 














The aterial facts appear from the judgment. 
«Babu Debendra Narain Bhattacharjee for the Appellant. 
, i! -Rabu D, N, Bagchi for the Respondent: 

he judgments of the Court were as follows: 


Jete her, J:—This appeal is preferred by the plaintiff against 


a cision of the learned District Judge of. Rungpur dated the 1st ` 


M rch ¥917 confirming a decision of the Munsiff at Kurigram. The 
phiintiff sued the defendant for rent. The matter in dispute be- 
tween the parties Was the rate of rent. There was a former litigation 
between the parties on the same point which came up to this Court 
and this Court on the 28th February 1917, took the view” of the 
plaintiff on the matter. On the 1st March 1917 the learned Judge 


© Appeal from Appellate Decree No. 1134 of 1917, against the decision of 
5. C. Mallik Esq, District Judge of Rungpur, dated the rst March, 1917, 
affirming that of Babu Panna Ial Bose, Munsiff at Kurigram, dated the 28th 
January, 1915. 
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Ciu, ; . in the lower appellate Court delivered his judgment, without know- 
1919. ~" ing that the judgment in the former suit had been delivered by. this 
Jadar Court on the day previous, following the decision of the lower 


v. appellate Court in the former suit. The plaintiff now comes on 
Manik, -appeal here. It appears that the records before the lower appellate 
Fletcher. J. Court did not contain the judgment of this Court of the 28th Feb- 

a ruary 1917. It is quite obvious that the proper course to adopt in 
the circumstances was to apply to the Judge of the lower appellate — 
Court for a review of his judgment on the ground of discovery of 
new and important matter, namely, the judgment of the High Court 
which was. delivered on the 28th February 1917 which reversed the 
judgment of the lower appellate Court in a former suit; and having 
failed to apply for a review of judgment, he can not now have the 
whole proceedings set aside and to have additional evidence admitted 
in second appeal. I think that in a case in which the plaintiff deli- 
berately abstained from applying for a review of judgment we ought 
not to interfere with the judgment of the Court below. \ 

The present appeal therefore fails and must be dismissed with costs. 


p Walmsley J.—I agree. 


3 





Appeal dismissed. 





S 
Before Str Asutosh Mookerjee, ‘Knight, Rr aç? Mr, Justice, 
i Carnduff. 
Civit. +. RAM LAL DUBEY i 
Aprify 11. SECRETARY OF STATE FOR INDIA*® -’ 


Lease, renewal of—Intention of lessee—Notice—Relit{—No express provision for 
notice—Option af lessee—Obseroance of Covenant—Breach of covenant, © - 
In-cases in which there is an unconditional ‘covenant for renewal expressly 

requiring the lessee to notify to] the lessor tis intention to take a renewal before 

the determination of the term, the lessee loses his right if he fails to give- notice - 

in time: Bayly v. Leominister (1); Wight v. Hopetoun (2) ; and Nicholson y. 


* Appeal from Appellate Decree No. 2135 of 1909, against the decree of 
P. E., Carmiade Erg., District Judge of Jalpaiguri, dated the oth July, 1¢09, 
reversing that of Babu Annada Charan Sen, Subordirate aa of: Jalpaiguri, 
dated the 27th February, 1908, 

(1) (1792) 1 Yes, Jr. 476. ee (1864) 4 TEP 729. 
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Smith (1) referred to. But relief will be granted against failure to give notice in 
time, under special circumstances : Rose v. Worsoh (2): Statham Ve Liverpool (3), 
and Hunter v. Hopetown (4) referred to. 

But where there was no express provision for notice of renewal before ex: 
piration of term, znd, where renewal could not be claimed merely at the option 
of the lessee, the rule that where the lease is silent as to the time of application 
for renewal, it should be made at a reasonable time before expiration of the 
term, cannot be applied : Lewés v. Stephenson (5), aod ough Lely: Cooper (6) 
teferred to, 

. Where renewal is made conditional on the observance of his covenants, but 
not otherwise, by the lessee, such observance is a condition precedent to the 
tight of renewal, and the right of renewal is not enforceable, if at the time for 
renewal, there is a subsisting breach of covenant, 

Appeal] by the Plaintiff. 

Suit for a declaration that’ the plaintif was entitled toa renea 
of a lease. 


The material facts and arguments appear from the judgment. 


4 
Babus Brojo Lal Chuckerdutiy and Bimal Chunder Das =e 
for the Appellant. 


Babu Ram Charan Mitra for the Respondent. 
The judgment of the Court was delivered by A 


Secret 


Ram 


for In 


D. 2 
of State 
dia 


Mookerjee, J.—The sole point * in controversy in this ap April, rr. 
is whether the plaintiff appellant has forfeited his right to renew al 


of a lease granted on the rst April, r899, for a term of five years 
under the Arable Waste Land Rules. After the expiry of the lease 
on the 31st March rgo4, the plaintiff made an application for 
renewal on the gth April following. Proceedings were then taken 
for the survey and measurement of the land, which did not termi- 
nate till the 13th December, rgos. On that date, the Settlement 
Officer called upon the plaintiff to execute a kabulyat within the 
3rd January, 1906 ; the plaintiff complied with the requisition on 
the very next day. The records were thereupon submitted to the 
Deputy Commissioner, who, however refused sanction on the ground 
that tfe plaintiff. was not a suitable tenant. On the 16th January, 
1908, the plaintiff commenced this action for declaration that he was 
entitled to a renewal of the lease. The claim was resisted on the 
ground that the plaintiff had not applied for renewal before the 
expiry of the term and was consequently not entitled to a re-settle- 
ment under clause 8 of the preliminary lease granted to him in 1899. 


(1) (1382) 22 Ch D. 640. (2) (1741) 1 Brown P. C. a8r, 
(3) (1830) 3 Y. & J. 565. {4) 186s) 13 L, T, 130, 

(5) (1898) 67 L. J. Q B. 295373 L. T. 165. 

(6) (1905) L. Le R. ay All, 696, 


! 


v. 
Secretary of State 
for India. 
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It was also contended on behalf of the Secretary of State that by 
breach of the ‘other conditions in the preliminary lease the plaintiff 
had forfeited his right to re-settlement. The Court of first instance 
over-ruled all these contentions and made a decree in favour of 
the plaintiff. Upon appeal, the District Judge has confined his 
attention to one question only, namely, whether upon a true con- 
struction of the preliminary lease the plaintiff had forfeited his 
right to renewal of the lease by reason of his failure to make an | 
application in that behalf before the expiry of the term. This ques- 
tion the District Judge has answered in favour of the defendant ; 
in our opinion, his view cannot be supported. 

Clause (8) of the lease authorises the Deputy Commissioner to 
enter at all times upon all lands that are used for agricultural pur- 
pose, with a view to inspection and measurement. The same clause 
also entitles the tenant at any time to apply for inspection and 
measurement. But it provides that in the latter contingency, if the 
t¢nant makes an application of this character before the expiry of 
tize term of the lease, the costs of the measurement shall be payable 
bythim as rent. Clause (8) further makes it obligatory upon the 
Deputy Commissioner to inspect and measure the land upon the 
expiry of the term of the lease. It then lays down that if upon 
measurement it is found thata moiety of the land is covered by home- 
Mead or is used for agricultural purposes or that a portion of the 
same is allowed to be uacultivated according to the good practice 
adopted in cultivation or has been properly used in'any other way 
for the purposes of cultivation, the original lessee, subject to the 
rules set forth, will at all times be entitled to have the lease rengwed 
for such additional period as corresponds to the last date of the 
term of the settlement, and“after that for the term of every new 
- settlement of the taluk. Clause (10) provides that if nd ipplication 
is made for a renewed leass before the expiry of the term of the 
preliminary lease, the lessee may be allowed to hold the land as a l 
tenant-at-will so long as the Deputy Commissioner does not make 
any other arrangement, but cannot be allowed to hold the Same in 
any other manner. The learned Government pleader has contended 
that the terms of clauses 8 and ro taken together indicate that the 
lessee has no claim to a resettlement of the land comprised in the 
preliminary lease, unless he has, before the expiry of the term 
thereof, made an application in that behalf. In our opinion this l 
contention is not well-founded. What determines the right of the_ 
lessee to claim resettlement is not the fact of an application before 
the expiry of the term but the diligence he has displayed during 
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the subsistence of the term. If half of the land has been re- 
claimed he has a right to resettlement. If half of the land 
has not. been reclaimed, notwithstanding an application made 
prior to the expiry of the term of the preliminary’ lease, he 


has no claim to a resettlement. The present case is, therefore,’ 


distinguishable from the class of cases in which there is an uncondi- 
tional covenant for renewal expressly requiring the lessee to notify 
to the lessor his intention to take a renewal before the determination 
of the term; when that is the case, the lessee loses his right if he 
_ fails to give notice in time: Bayly v. Leominister (1), Wight v. 


Hopetoun (2); Nicholson v, Smith'(3). But it is worthy of note that / 


even in that class of cases, relief will be granted against failure to 
give notice in time, under special circumstances : Rose v, Worsop ( 
Statham v. Liverpool (5); Hunter v, Hopetoun (6). In t 
before us, there was no express provision for notice of renewal before 
expiration of term, and, as renewal could not be claimed merely at 
the option of the lessee, the rule that where the lease is stent 
asto the time of application for renewal, it should be made a 
reasonable time before expiration of the term, cannot be soft: 
Lewis v. Stephenson (7); Jaggi Lal v. Cooper (8). Much’ reliance 
was placed by the respondent on clause 10 ; that clause, in our 
opinion, does not militate against the Den we take; was 
inserted to provide for the contingency that the 1 
continue in possessioa pending inspection and meas 
the land. Inthe absence of such a provision, the lessee mi 
ultimately put forward a claim that he had acquired the ‘status 
of an Occupancy or non-occupancy raiyat or that he was entitled 
to remain in occupation till an adequate notice to quit had 
been served upon him. The effect of clause to is to place 
him in the position of a tenant-at-will, so that if the land is not 
ultimately settled with him, he has to quit the premises as soon as 
the new comer is ready to enter into occupation. The ground 
upon which the District Judge has dismissed the suit cannot, there- 
fore, be supported. 







The result is that this appeal is allowed, the decree of the Dis: 


trict Judge set aside and the case remanded to him in order that 
the other points which arise in the appeal may be considered. 
_ Here wemay add that it was contended on behalf of the Secretary of 


(1) (1792) x Ves, Jr. 476. (2, (1866) 4 Macqueen 729. 
(3) (1882) 22 Ch D. 640. (4) (1741) 1 Brown P, C. 281, 
(5) (1830) 3 Y. & J. 565. (6) (1865) 13 L. T. 130. 


A7) (1898) 67 L. J. Q. B. 296. 8) (1905) I. L, R, 37 All. 696. 
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State that as the plaintiff, during the continuance of the preliminary 


‘lease, broke a condition`of the lease, he has forfeited his right to a 


resettlement. This question will be open for consideration by. the 
District Judge and may be of great importance in view of the deci- 
sions in Joò v. Banister (1); Finch v. Underwood (2), and Greville 
v. Pasker (3), which affirm the doctrine that where the renewal is 
made conditional on the observance of his covenants by the lessee, 
but not otherwise [Hare v. ‘Burgess (4)], such observance is a condi- 
tion precedent to the right of renewal, and, the right of renewal is 
not enforceable, if at the time for renewal, there is a subsisting 
breach of:covenant. The costs of this appeal will abide the result. 


‘AT M > Appeal allowed ; Case remanded. 
(1) (1856) 2 K. & J. 374 >. (2) (1876) 2 Ch. D. 310. 
“(3) (1910) A, C. 335. (4) (1857) 5 W. R. (Eng.) 585. 


w 
i 


CRIMINAL REVISION. 


Mr. Justice Richardson, and Sip Syed Shamsul Huda, 
; Knight, Judge. 
BHAIRAB CHANDRA BARUA 
V. 
THE EMPEROR.* ` 
Criminal Precedure Code (Act V of 1898), Secs. 4 (E) 173, 190 (1) (a), 200, 202— 
Complaint—Report of police officer—Cognisance;jjof case—Corlainant, non- 
examination of—Irregularity—Order to show cause for prosecution under 
section arr of Indian Penal Code (Act XLV of 280o Aagi by another 
Magistrate—]rerisdiction. 
The report of a police officer purporting to be under section 173 of the 


Criminal Procedure Code, is a complaint under section 4 (h) and a Magistrate 
can take congnisance of z case instituted under section 211 of the Indian Penal 


“Code, under section 190 (1) (a) of the Code, in which case he is bound to ex- 


amine the complainant before issuing summons under section 200-of the Code. 
The omission to so examine, is a mere irregularity and does not go to the root 
of the Magistrate’s jurisdiction. 


* Criminal Revision No. 1100 of 1918, saat da order of R, R. Garlick, 
Esq., Sessions Judge of Jalpaiguri, dated the 22nd November, 1918, affirming 


that of Mr. Majid, Deputy Maglatrate of Jalpaiguri, dated the 15th Septembs>;- 


1918. 


/ 


` of a dacoity said to. have been committed in his house. Tue 
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An order calling upon a person to show cause why he should not be prosetut- 
ed under section 21x of the Indian Penal Code, is not an ‘order under section 
202 of the Code of Criminal Procedure. The procedure is not one under any 
provision of the- Code, and its adoption, even if it led to an enquiry by another 


Magistrate, can in no way affect the jurisdiction of the Magistrate who took cog. 


nisance of the case to summon the accused aod proceed with the trial. 
Application for revision by the Accused, under section 439 ‘of 
the Code of Criminal Procedure. . a 
The material facts appear from the judgment. 


Mr. Pugh (Counsel) and Babu Bhupendra Chandra Guha for 


the Petitioner. 
Mr, Orr for the Crown. 


- ; C. A. V. 
The judgment of the Court was delivered by 


Shamsul-Huda, J.:—This is a Rule célling upon the p aty 
Commissioner of Jalpaiguri to show cause why the order of 


-dy 
dated thersth of September, 1918, summoning the petitione frer 
a charge under section 211 Indian Penal Code, should not | side. 

` It appears that the petitioner lodged an information 10, _Olice 








lice 
after investigation submitted a report to the aforesaid Mr. a 
the senior Deputy Magistrate of Jalpaiguri, stating that the case was 
false and recommending the prosecution of the petitioner, 
report purports: to be one under section 173 of the Criminal 
dure Code. On receipt of this report on the 2and of July, 191 
the Petitioner -was called upon by Mr. Majid to show cause why he 
should not be prosecuted for an offence under section 211 of the 
Indian Penal Cade and subsequently on the 3rd of August, 1918, he 
referred the matter to Mr. Hollow another Deputy Magistrate for 


‘disposal. Mr. Hollow‘after examining some witnesses produced by 


the petitioner was of opinion that the charge of dacoity was false 
and recommended his prosecution. Mr. Majid accepted this re- 
commendation and summoned the petitioner to appear before him 
to. answer to a charge under section 211 Indian Penal Code. The 
Rule is directed against this order, 

Mr, Pugh who appeared iñ support of the Rule contended that 
this order is illegal and should be set aside mainly on two grounds. 
In the first place he contended that the report of the police officer 
who recommended the prosecution of the petitioner was not a police 
report within the meaning of section 190 (1) (b) Criminal Procedure 
Cade as the police report contemplated by that section is a police 
report in a cognizable case, that an offence under section 211 being. 
non-cognizable the Magistrate was not competent to take cognizance 
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of the case on such a report. This contention is based on the deci- 
sion of a Full Bench of Bombay High’Court: King Emperor v. 
Sada (1), in which it was held that where a police officer of his own 
motion, makes a report to a Magistrate in a non-cognizable case, it 
is not a police report as there is no provision in the Criminal Proce- 
dure Code which empowers a police officer to make such a report. 
As observed by Mt. Justice Chandavarkar ‘‘the Legislature has 
studiously attached to the expression ‘police report’ “a peculiar 
meaning throughout the Code wherever the expression occurs”, and 
pointed out the occasions when and the purposes for which such 
reports should be made. Where a police report goes beyond those 
occasions and purposes it must fall within the definition of ‘“com- 
plaint” in section 4, clause (h) of the Code. The same view was 
taken by the Madras High Court in the case of V. O. Chidam- 


. baram Pillai v. Emperor (2), where it was held that a report of a 


police officer must be some statement made in connection with or 
at least under colour of the duty of the maker as a police officer. 


- A somewhat different view was, however, ‘taken by two learned Judges 


of ti'is Court in the case of Dilan Singh v. Emperor (3), in which 
it was said that a police report such as the report in the present case 
is not a complaint as defined in the Code inasmuch as that defini- 
-xpressly excludes a report of a police officer. I may however 
> that if such a teport is not a police report within the mean- 
1’ tion rgo (r) (b) it is not excluded from the definition of a 
complaint under section 4 (h). We have also been referred to the © 
decision of Chapman and Walmsley, JJ. in Gangadhar Pradhan v. 
Emperor (a). If it were necessary in the present case to decide the’ 
point perhaps I should not have felt very much pressed by these 
decisions as the point was not directly raised in either of these two 
cases, The same remark applies to the decision of a Full Bench of 
this Court in Queen Empress v. Sham Lall (5). The question how- 
ever does not appear to be of any practicaP value in the decision of 
this case, for conceding that the learned counsel is right in his 


- contention and that the report was not a police report as séated 


before, it would fall within the definition of a complaint and the 
Magistrate could take cognizance of the case under seciion 190 (r) 
(a) in which case he ought to have examined the complainant before 
issuing the summons (section 200 Criminal Procedure Code). But 
his omission to do so is a mere irregularity and does not go to the 
root of the Magistrate’s jurisdiction: 


(1) (1901) I. L. R. 26 Bom. 150, (2) (1908) L; L, R. 32 Mad. 3. 
(3) (1912) I, L. R. yo Calc. 360. (4) (1915) I, L. R. 43 Cale, 173. 
(5) (1887) I. L. R. 14 Cale, 707. 


` 
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In this view of the case the action of the Magistrate was not CRIMINAL, 
in excess of his powers. In support of the Rule reliance has also: 1919, | 
been -placed on the case of Zayabullak v. King-Emperor (1), but as Brant b 


the order complained of ‘is neither an Order under section 195 Th Bi 

` Crimiral Procedure Code nor an order under section 476, that case itis en 
seems to me not to have any bearing on the present question. - I Shamssi Huda, J. 
think therefore that the proceedings i in this case have been properly i 

initiated. 


Next it is argued that Mr. Majid having made over the case for 
disposal to Mr. Hollow it was Mr. Hollow alone who had seisin of 
the case and Mr. Majid had no jurisdiction to direct the issue of 
summons without an order of transfer passed in conformity with the / 
provisions of section 528 of the Criminal Procedure Code. If a 
der were an order under section 202 Criminal Procedure Code 
the autt “ty of the ruling in Hari Charan v. Girish Chandra (2)}the 
cop” “uld have been well-founded. The order making pver 

~ Mr. Hollow for disposal is not very clear but both? Mr. 

„aand Mr. Hollow understood it to refer not to the gctual- 
charge under section 21x against the petitioner but to the proceed- 
ing calling upon the petitioner to show cause why he should not 
be prosecuted under that section. -In my opinion the order was 
N ~oneither in form nor in effict an order under section 20 inal 

‘Procedure Code. Assuming that the- Magistrate too 
.of the case upon a complaint it does not appear that the 
was not satisfied as to the truth of the charge against the peti 
His object in calling upon the petitioner to show cause was, no 
doubt, to- give an oppoftunity to prove the charge of dacoity con- 
tained in the information laid by him befor the police and was in 
conformity with the practice that wa‘ ommended in the Full 
Bench case of Queen Enpress v. Sham _.m~(3). But as pointed 
out in the case of Sardu Mahton v, Emperor (4), and Tayabullak v. 
Emperor (1) the procedure“t' ough obviously fair is not one under 
any. provision of the Code and its adoption even if it led to an 
enquiry by another Magistrate, can in no way affect the jurisdiction 
of the Magistrate who took cognizance of the case to summon the 
accused and proceed with the trial. I think therefore this Rule 
Should be discharged. 


A. Te Me . Rule discharged. 











(1) (1916) 24 C. Le J. 1343 20 C. W. N. 12653 L L. R, 43 Cale, 1152. 
(2) (1910) I, L, R. 38 Cale. 68; 13 C. L. Je 43 
{3) (1887) I. L, R. 14 Calc. 707. (4) (1913) 17 C. W, Ny 824, 
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Before Mr Justice Richardson and Sir Syed Shamsul Huda, 
` Knight, Pudge... ; 


we 


AMRIT MAJHI AND OTHERS 
` a. : \ 
$ ` KING-EMPEROR.* 


Criminal Procedure Code (Act. V of 1898), Secs . 192, 203—Transjerring Magis- 

_ trate, when can intermeddle with a case—Practice of taking to criminal Courts, - 
deprecated. r ‘ ` - at 
Under section 192 of the Code of Criminal Procedare, a transferring Magis- 

trate cannot intermeddle with a case transferred unless and until, having power ` 


" to do so, he recalls it to his own file. The provisions of sections 192 and 202 are 


separate and distinct and the powers conferred by the one section do not curtail 
those conferred by the other. ' : 

The practice to refer complaints to subordinate Magistrates, for local enquiry 
and ‘report, is in conformity with the provisions of section 202 of the Code of 
Crimjnal Procedure. 


The practice of taking to the criminal C for the purpose of a preliminary 


skirmish, disputed claims, involving questions of right and title, about which the 


parties may intelllgibly and with perfect- good faith, take opposing views, is 
deprecated, f X - j 


lication by the Accused. 
erial facts appear from the judgment, 


Dasarathi Sanyal and Debendra Narayan Bhattacharjee 
r: $ @Nitioners. 

F Ss Manmatha Nath Mukherjee.and Bimala Charan’ Deb for 
the Dpposite Party. x 
l C A V. 

The judgment of the Court was as follows : 

Johiruddi preferred a complaint against the petitioner charging ’ 
them with theft. The Magistrate, receiving complaints, who was the 
Sub-Divisional Officer suspecting that he had to do with a civil dis- 
pute, ‘referred the complaint to a Deprty Magistrate for enquiry and 


` report. On the transfer of the Deputy Magistrate to another district 


the Sub-Divisional Officer made a second order, referring the com- 
plaint to the Sub-Deputy Magistrate for enquiry and report. Un- . 
fortunately the Sub-Deputy Magistrate fell ill and onthe 9th Novem- 
ber a third order was made referring the complaint to Babu P: L. 
Neogi, an- Honorary Magistrate, exercising 2nd class powers again 
for inquiry and report.” “Babu P. I. Neogi after examining the com- 


© Criminal Revision No. 1102 of 1918, against the proceedings taken by the 
District Magistrate of Malda, under section 379-of the Indian Penal Code. 


—~ 


‘ g f N; 
VoL. XXIX.] HIGH COURT. 


plainant and some of his witnesses on oath submitted his report with 
the depositions taken by him to the Sub-Divisional officer on the 
6th November, 1918. On the 19th November, the District Magis- 
trate for reasons stated by him withdrew the case to his own file. 
He read Babu P. L. Neogi’s report and being of opinion that a 


prima facie case had been made out, he issued summons against the 


petitioners under section 379 P. C. 

The case arises out of a dispute between landlord and tenant in 
the Mathurapur estate. The product known as lac is collected from 
certain trees standing on lands leased to tenants of the estate. The 
landlords or their farmer claims the right to enter upon the tenants’ 
lands to collect the lac. The tenants, of whom two are petitioners 
before us, assert a right to the trees. The dispute has led to the 


. charge of theft brought against the petitioners by Johiruddi, who is 


the farcer’s son-in-law, and to a counter charge of theft brough! by 
one of the petitioners against Johiruddi and others. a 

It is contended on behalf of the petitioners :—(r) that the Sub- 
Divisional Officer had no jurisdiction to refer the complaint against 


them to another Magistrate for inquiry and report, and that the: 


orders in the form.in which they were made, amounted in the tesult 
to the transfer of the case to Babu P. L. Neogi, for dispos (2) 
that the District Magistrate’s order withdrawing the 
file was improper. DE: 

In support of the first of these contentions refer 
to the cases of Hari Charan v. Girish Chandra (1), 
v. &. (2), but while in view of the\order we propose to 
not necessary for us to express a final opinion, it may be permissible 
to record a doubt whether the judgments in those cases, when care- 
fully read, are any authority for the construction of section 202 of 
the Criminal Procedure Code which is suggested on the petitioners’ 
behalf. The practice has long been to refer complaints to sub- 
ordinate Magistrates for local inquiry and report and the language 
of the section seems capable of an interpretation consistent with that 
practice, an interpretation which is in accord with the natural mean- 
ing of the words. When the section says thatthe Magistrate receiv- 
ing a complaint may in certain circumstances “direct a previous 
local investigation to be made by any officer subordinate to such 
Magistrate,” those words as they stand would naturally include a local 
investigation by a subordinate Magistrate. The suggested construc- 
tion depends on the definitions of “ inquiry ” and “investigation” in 

(1) (1910) I. L. R. 38 Cale, 68; 13 Ce L. J. 43. 

(2) (1915) 80 C. W. N. 633 I. L, R, 43 Cale, 173. 
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section 4 but those definittons are not exhaustive and are expressed 
to be subject to the context. No doubt, under section 1:92 the tråns- 
ferring Magistrate cannotintermeddle with the case transferred unless 
and until, having power 10 do so, he reca'ls it to his own file. The 
provisions, however, of section 192 and section 202 are separate and 
distinct and the powers conferred by the one section do not curtail 
those conferred by the other. 5 

As to the second contention, a share of the Mathurapur estate 
is under the management of the Court‘of-Wards. It was accordingly 
argued that the District Magistrate, being also the Collector and -the 
local repreSentative of the Court-of-Wards was under-the provisions 


._ of section 556 of the Criminal Procedure Code disqualified by reason 


f interest from trying the case. It is not suggested, however, that 
e District Magistrate had anything to do with initiating the prose- 

u ion : and the explanation attached to’the section says that a Magis« 
trate shall not be deemed to be a party or personally interested to 
or in any case by reason only that he is a Municipal Coe ie or 
otherwise concerned therein in a public capacity..........”' Of course, 
"if the District Magistrate is not within the Explanation and is dis- 
"qualified, he cannot try the petitioners. In that case, entirely ` irres- 
any question of bias, they would have a legal right to be 
her Magistrate. On the. materials before us, how-- 
e again it is not necessary to express-a final opinion, 
Asfied that the disqualification is established: 
m disqualification, it ig argued that the reasons assigned 
trict Magistrate for his order are inadequate ; and so far as 
this objection is concerned it is, not without considerable force. The 
principal reason which moved the District Magistrate to make the 
order was that he desired t> inform his own mind as to the nature 
of the dispute between landlord and tenant in the Mathuranur estate, 
That is a praiseworthy desire but he has or should. have other ways - 
of informing his mind in such matters without removing a case from 
the Court before which it is pending, apparently without any incon- 
venience to the parties or any dissatisfaction on their part, td his 
own Court, 

We might be content with restoring the case to the file of the 
Sub-Divisional Officer, but having had the facts placed before us, we 
are of opinion that we ought to go further and quash the_ proceed- 
ings. In the view we take, regard being had to the nature of the 
dispute, there is little reason to suppose that the charge of theft, 
from whichever side it comes, will be substantiated. The dispute is 
eminently one for the civil Courts where only it can be finally deter- 
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mined. It will be to the interest of all parties that a decisi , CRIMINAL, 
be sought for there. The practice of taking to the criminó3) ¥ y 1919. 
for the purpose of a preliminary skirmish disputed cla’ yos 100 gu 3 eck 
questions of right and title, about which the parties m | _. a te St jive Lee 

"and with ‘perfect good faith, take opposing views is in our opinion a 
much to be deprecated. ; 
The result is that the proceedings are quashed. 
ATM, : ` ~ Proceedings quashed, 
: 5 f 
APPELLATE CRIMINAL’ 
Before Mr. Justice Richardson and Sir Syed Shamsul Huda, | 
Knight, Judge, ` f 
ARSHED MOLLA AnD OTHERS } _ CRIMINAL. 
v. ) 1919. 
w 
KING-EMPEROR.* January, 8, 17. 






Dacoity— Receiving or retaining stolen property—Penal Code ( 

Secs. 366, ¢r1—Bus den of Proof— Direct cvidence of identification 

The burden of proving’ an offence undcr section 396 of the Indian Pen 
Cede,-18 on the prosecution Wherethe interval between dacoity and the finding 
of stolen goods having been about six weeks and the direct evidence of identifica- 
tion, by which it was sought to convict the accused with dacoity having failed, 
tke accused should not be convicted of dacoity and the knowledge that the goods 
found were stolen by daccity should not be imputed to them They were guilty 
of the offence of dishonestly teceivirg or retaining stolen Property, punishable 
under section 4t1 of the Indian Penal Code, 


Appeal by the Accused under section 410 of, the Code of 
Criminal Procedure. : - 


~ The three accused were tried under sections 396 and 460, Indian 
Penal Code; the accused No. 1 was sentenced to 7 years’ rigorous 
imprisonment under section 396 -Indian Penal Code and accused 
Nos. 2 and 3 were each sentenced to transportation for life under 
the above section. 


- The material facts appear from the judgment, 


~ *Criminal Appeal No. 666 of 1918, against the decision of D, C. Patterson 
Esq., Sessions Judge of Bakarganj, dated the 11th September, 1918, 
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Babus Manmatha Nath Mukherjee and Suresh Chandra - 
Talukdar for the Accused. 


Mr. Orr for the Crown. 


The judgments of the Court were as follows : 
CG. A V 


The three appellants Arshed Molla, Khorshed Molla and Safer 
Molla with four other accused persons were tried by the Sessions 
Judge of Bakargunj Sitting with two Assessors on charges framed 
under sections 396, 397 and 460 of the Indian Penal Code. In 
the result two of the accused were acquitted of all the charges. 
The remaining five, including ‘the 3 appellants, were acquitted of 


| the charge under section 397 but convicted of offences under sec- 
‘tions 396 and 460. Khorshed and Safer were sentenced to trans- 


Sortation for life under section 396 and Arshed to 7 years’ rigorous 
imprisonment under that «section. No separate sentences were 
passed under section 460. i 
41t should be mentioned that in convicting the appellants, the 
learned Sessions Judge was in agreement with the opinion expressed 
by the Assessors, 
-The principal witness for the prosecution is Ram Charan Shil in 
a dacoity of an aggravated character was undoubtedly l 
the early morning of the rth March 1918. Both 
dra and his Sarkar Asutosh Sammadar were attacked and 
Wey wounded. The Sarkar died of his injuries six days later. 

For the appellants it is contended that both the Sessions Judge 
and the Assessors having rejected as unreliable the evidence of Ram 
Charan so far as he purports to have identified his assailants, the 
remainder of the evidence which is circumstantial isnot Sufficient to, 
support the conviction. 

Certain cloths were found in the houses of the appellants and 
both the Judge and the Assessors after a careful examination of the 
evidence have come to the conclusion that these cloths were part of 
the proceeds of the dacoity at Ram Charan’s shop. : 

Our attention has been invited to the fact that only one cloth 
Ex. XIV (ii) was found in the. house of Safer on the top of a 


- Machan. But this cloth is the pair of another cloth Ex. XIV, (1) 


which was found in Khorshed’s house. The Sessions Judge says 
that in the case of Ex. XIV (1), the printed number agrees with the 
entry in Ram Charan’s books. It also appears that Ex. XIV (1) 
was found concealed in a basket of paddy husks on the top of a 


Machan, 
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In Arshed’s house are said to have been found a white silk coat Seine 
(Ex. ITI) and a Sari. The white silk coat is said to be the property _ 1919. 


of Ram Charan’s brother Ganga Charan and is identified as such by Arsh ay Mollà 
Ganga, by another brother, Rai Charan, and by the tailor who 
made it The evidence regarding this coat is of a nature which 
satisfies us that it was the property of Ganga Charan. 

Ex. III found in Arshed’s house, Ex XIV (i) found in 
Khorshed’s house and Ex. XIV (ii) found in Safer’s house were 
clearly stolen goods and we see no reason to dissent from the con- } 
` clusion of the Court below as regards the other cloths found. 

It is not suggested that Ram Charan's shop was robbed on any 
other occasion and regard being had to the number of the cloths 
and the mode in which they were concealed, there is little reason 
to doubt that they were ` proceeds of the dacoity which cam 
dishonestly into the possession of the appellants. The learn i 


King- Emperor 


oe 


Sessions Judge adverts in this connection to the fact that clot 
now extremely dear and observes that it is most unlikely that even 
substantial cultivators like the three accused would buy more cldths 
than were absolutely necessary for immediate use. 

On the other hand, the burden of proof is on the prosecuion gnd 
the interval between the dacoity and the finding of the stolen goods 
\having been about six weeks and the direct evidence of identifi 

. tion, by which it was sought to connect the appellants with the - 
dacoity having failed, there is more force in the contention that the 
appellants should not have been convicted of dacoity and that the 
knowledge that the goods were stolen by dacoity should not be 
imputed to them. . 

The appellants are clearly guilty of the offence of dishonestly 
teceiving or retaining stolen property punishable under section 411 
of the Penal Code and it is open to us to convict them of that offence 
under the provision of section 237 of the Criminal Procedure Code. 

In the circumstances we set aside the convictions of the appel- 
lants under sections 396 and 460 of the Penal Code. Instead we 
convict the appellants under section.411. The sentences passed on 
the appellants are reduced in each case to rigorous imprisonment for 
.two years, 


A. T, M. i Sentence reduced, 
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CRIMINAL REFERENCE. 


Before Mr. Justice Richardson and Sir Syed Shamsul Huda, 
oe Knight, Judge. 


LAKSHMI KANTA HAZRA : 
v. 
THE EMPEROR,* 


Embankment— Bengal Embankment Act (II B. C. of 1882), Secs. 6, 76 (6)— 
Permission— Right of individual to mate embankment—‘ Existing enbank- 
ment’ — Att, if restrospective— Bengal Tenancy Act (VIIL of 1885), Set. 23, 
Chap. IX. 


The last clause of section 6 of the Bengal Embankinent Act, is directory and 
not mandatory : Brindabun Ghosh v. The Emperor (1) followed. 


The permission contemplated by clause (b) of section 76 of the Bengal Em- 
bankment Act, is a permission directed specially to the projected embankment , 
or'projected addition. ` 

A stipulation in a registered lease, dated the year 1877 granted by Govem- 
ment, contained the following clause ; “you will erect embankments and repair 
thet 2 i 
~ eld, that this provision was superseded by clause (6) of section 76 of the 
Begal Embankment Act. ' 

If the lease be regarded as a general permission to erect or add to embank- 

ents, it would defeat the object of the prohibition. ` F 


An ‘‘éxisting embankment ” in clause (4) of section 76 of the Bengal embank- 
ment Act, means an embankment existing when the addition is made + Ramunath 
Pandit v. Emperor (2) followed. ` 


The right of each individual to make embankments, is not taken away by the 
Bengal Embankment Act but regulated by the good of the whole community con- 
cemed. 

An Act which regulates the future exercise of an existing tight, is not retros- 
pective. ` 

The general provisions contained in section 23 and Chapter IX of the Bengal 
Tenancy Act, do not repeat the Embankment Act. The princlple Generatia 
Specialibus non derogant * applies, 


Application for revision under section 435 of the Code of 
Criminal Procedure by the Accused and Reference under section 438 
of the Code of Criminal Procedure by the First Additional Seśsions 
Judge of Midnapore. i a 

® Criminal Reference No. 160 of 1918 and Criminal Revision No. 1008 of 
1918, against an order of the Sub-Divisional Magistrate of Contai, dated the 


231d August, 1918, Reference being made by H C. Maitland Esq., Ist Addi- - 
tional Sessions Judge of Midnapore, dated the 27th November, 1918, 


(1) (1902) 7 C. W. N. 286. 
- (2) (1911) L L. R. 38 Cale, 413 3 13 C» L. J. 333 


® General words do not derogate from special—Rep. ` 
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The petitioner was convicted under section 76 (b) of the Bengal CRIMINAL, 


Embankment Act and sentenced to pay a fine of Rs. 50. An order 1919. 
= was also made directing him to remove the added portion of the Ta 
embankment. . ki 


The material facts appear from the judgment. 


Babus Santosh Kumar Pal arid Sishir Kumar Ghosal for the 
Petitioner. 


Mr. Ore for the Gown 
C. A. We 
The judgment of the Court was as follows : 


The petitioner in this case has been convicted under section February, 7, 
76 (b) of the Bengal Embankment Act (II of 1882) on 
ground that within an area includéd in a prohibitory notificatior 
issued under section 6 of the Act, he had without the previous 
mission .of the Collector added to an existing embankment, ba 
this offence he has been sentenced to pay a fine of Rs. 50, 
order has also been made under-section 79 directing him to ove 
the added portion of the embankment, 

. It is contended on his behalf by his learned counsel that the 
conviction is bad— 

Firstly, because there is no proof op the record that a noti 
tion covering the land on which the embankment stands was issue 
under section-6, 

Secondly, because the rentont holds the a under a lease ~ 
from the Government requiring him to erect embankments and mein- 
tain \them. . ~ 

Thirdly, because the petitioner being an occupancy raiyat has 
statutory right under the Bengal Tenancy Act which includes the 
right to erect, or add to an embankment, and Jourthly, because it is 
said an existing embankmeat within the meaning of the Act is an 
embankment which existed at the date of the notification under 
-section 6, pare w ay 

We are of opinion that the conviction cannot be successfully 
attacked in revision on any of these grounds. 

As to the notification under section 6 the point does nof appear 
to have been raised in the trial Court. It was probably well known 
there that such a notification had been issued and that it included . 
the tract in the district of Midnapore in which the petitioner’s land 
is situated. The Government Gazette containing the notification was 
produced by Mr. Orr at the hearing before us, It was issued many 
years ago and presumably it was published in the manner provided 
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by section 80. In any case the last clause of section 6 is clearly 
directory and not mandatory: Brindabun Ghoshv. The Emperor (1). 
The case of Goverdhan Sinha v. The Queen-Empress (2) contains 
no express decision’ that the last clause of section 6 is mandatory - 
and on another point has been overruled by the decision of the 

` Full Bench in Ajodhya Nath Koila-v. Raj Kristo (3). 
The petitioner’s lease is a registered document bearing date the 


year 1877. it is sought to use it in two ways. It is urged firstly that 


the lease amounts to a previous permission by the Collector to erect, 
or add to embankments; secondly, it is argued that if the lease con- 
ferred a right to erect, or add to, embankments, there are no words 
in the Embankment Act which either expressly or by necessary 
simplication deprive the petitioner of this right. Now the stipula- 
\tion in the lease relating to embankments, “ you will erect embank- 
ments and repair them,” looks more like a burden or duty cast upon 
the tenant than a-privilege. But apart from that the Act by clause (b) 
of section 76 prohibits in the notified area the, erecting, or adding 
to, an embankment without the previous permission of the Collector 
“and we are of opinion that to that extent the lease is superseded by 
the Act. The permission contemplated by the clause is clearly a 
permission directed specially to the projected embankment or pro- 
Med addition. If the lease be regarded as a general permission 
to erect or add to embankments it would defeat the object of the 
prohibition. The land is in the coastal area of Midnapur which is 
liable to floods. There is great danger that a tenant or occupier, 
in endeavouring to protect his own land may by diverting the flood 
water injure his neighbours. The restriction, therefore, is. beneficial 
to the. body of tenants as a whole. It is a legislative adoption, for 
the purpose in view, pt the maxim, “sic uteri tuo at alienum non 
lædas” * 
In such a case no eo of. compensation arises, The right’ 
of each individual to make embankments is not taken away but 





' regulated for the goods of the whole community concerned. The 


~ individual benefits by the restriction imposed on his neighbouys. It 
is said that we ought not to give the Acta retrospective effect. . But 
in the case of a measure, designed as this is, to pretect the common 
interest, that is not necessarily a valid objection. According to 
the construction suggested on the petitioner's behalf, the object of 


(1) (1902) 7 Ce W. N. 286, (2) (188g) I, Le R, 11 Cale, 570. 
(3) (1902) I. L. R. 30 Calc, 481, 
* Use your own property in such a manner as not to injure that of another=i 


Reps | - p 


331 


- Vou, XXIX] ` HIGH COURT, 
the measure would be defeated and great mischief might ensue. RIMINA 
The true answer however-is that an Act which regulates the future ; 1919s 
exercise of an existing right cannot properly be described as retros- Lakshmi 
. i - v. 
pective, Such acts are passed every day. l The Emperor. 


As to the Tenancy Act, our attention was invited to such general 
provisions as those contained in section 23 and in that part of 
Chapter IX which deals with “ Improvements.” These general pro- 
visions do not repeal the Embankment Act. The principle applies, 
“ generalia specialibous non derogant.” 

The last ground taken that the petitioner did not add to an 
“ existing” embankment, because there is nothing to show that the 
embankment in question existed at the date of the notification under 
section 6, is also; untenable. An ‘ existing ” embankment means 
an embankment existing when the addition is made. If authority 
be required reference may be made to the case of Ramnath Pandit 
v. Emperor (1). 

The petitioner’s application must be dismissed. 


-We have also before us a reference made by the Sessions J 
under section 438 of the Criminal Procedure Code recommen 
that in the circumstances the order made under section 79 be 

\aside and the fine imposed on the petitioner be reduced. 
is nothing to show that in this particular case the addition 
the embankment was injurious to any one and the tryin 
“gives no reasons in support of his order for its removal 
with the learned Sessions Judge and accordingly set-4side the order 
under section 79 and reduce the fine from Rs: 50 to Re. r. The 
balance of the fine if paid must be refunded. 


AT. M. - Rule discharged: Reference answered accordingly, 
(1) (1911) I. L. R, 38 Cale, 413; 13 C. L. J. 333. 
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PRIVY COUNCIL. 


PRESENT Zord Buckmaster, Lord Dunedin, and Sir John Edge. 


P. C. MAHARAJAH RAM NARAYAN SINGH 
1918. : l Ş v. 
ww . 
October, 18. RAM SARAN LAL AND OTHERS, 
December, 3. 


' [APPEAL FROM THE, HIGH. COURT oF JUDICATURE AT FORT 
WILLIAM IN BENGAL] ; 
Jaigir—Estate, nature of—Hffect of grant to “putrapoutradi”—Custom in Chota 
Nogpur—Custom in particular place—“Putrapoutradi,” meaning of, in 
Bengali wills—Concurrent findings of fact. 


The plaintiff claimed to recover property which had been granted.as jaigir by 
hia predecessor in title on the gronnd that the jaigir was granted to the grantee 


and his “putrapoutradi,” and'were consequently revertible on the failure of male 
d 











ants in the male line. The defendant’s contention in law was that the 
grant to a person and bis “putrapoutradi” conferred an estate of inheritance 
descendible to lineal as well as collateral heirs ¢ 


id, a jaigir must be taken grima facie to be an estate for life, although it 
gtanted in such terms as to make it hereditary. But the terms of the 
aking it an estate of inheritance must be clearly unambiguous. 
eld also, that the words “putrapoutradi” in the grant of a jagir in Chota 
r in Raj Ramgarh do not confer an estate of inheritance, althdugh in 
às this limitation creates’ an estate of inheritance descendible even 
f a female. f 

. gjivandas v. Collector of Surat (1) distinguished from Dosibat 
4 v. Jshwardas (2) Ram Lal Mookerjee vw- The Secretary of State for India in 
Council (3)3 Lalit Mokwi Singh Roy v. Chakkun Lal Roy (4) and Perkash Lal v. 
Rameshwar Nath Singh, (5) cited. ' 

-Rams Saran Lal v. Ram Narayan Singh (6) reversed. 


Appeal from the judgment and decree of the High Court at 
Calcutta (Stephen and „Mullick JJ.) dated the 16th June, 1914, 
which reversed the judgment and decree of the Subordinate Judge 
of Hazaribagh, dated the 12th and 17th August, 1910, respectively 
in favour of the plaintiff-appellant. ° l 

The facts are fully stated in the judgment of their Lordships. 
The Subordinate Judge held that the case set up by the defendants 

- as to Raghu Singh’s having been the original grantee was untrue, 
and that the customs alleged by the plaintiff as to these jaigirs 


(1) (1878 L. R 61, A. 5431. L. R. 3 Bom 146. 
(2) (1891) L R 18-1. A 22:1. L. R 15 Bom. 222, 
(3) (188r: L. R, 8 I. A, 46; L L. R. 7 Calc. 304. 
(4) (1897) L. R. ag I A. 76; 1. L, R, 24 Calo. 834, 
(5) (1904) I. L. R. 31 Cale, 561, 

(6) (1914) I. L. R. 42 Calc, 305. 


v 


cet | - 
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à ! h g . À E 
being: descendible only to male heirs in the direct line, and as to P. C. 
their being resumable by the Raj on failure of such heirs proved. 
‘With regard to the jaigir, and the effect of the grant to ““outra- rea 






žouiradi” he said: “Thè definition of jugir is given in section rs 
j In Gulabdas Jugjivandas v. Collector of Surat (1) it was held that 
jaigir must be taken prima facie to be an estate for life, although it } 
‘may be possibly hereditary. We find that when feudal tenures / 
, came to an end by efflux of time, jaigirs here came to be permaneht 


! 


subject to resumption on failure of male issue. 

“In| Perkash v. Rameshwar (2) the -broader~term al Aulad 
etymologically meaning “offspring”? or “progeny” andn therefore 
including female as well as male descendants, was held even to 
have a restricted meaning, viz., lineal male descendants, on proo 
custom: which overrides all law but which cannot possibly override 

nly “the plain terms of a contract and which must not be irrational, 
\,_,-Jsurd,and contrary to the principles of equity and good conscierce,’ 
* Thus the word "\futrapoutradi” which is a much narrower term 

‘Al Aula? used in a jaigir sanad and which jaigir legally means 

a life-éstate [Regulation 37 of 179%. section 15 and Gul 
> Jugijivandas v. Collector of Surat (1)] but which, according 

“Nt tom came to include lineal male descendants (Hunter p. 122) 
' po:sibly include collateral or female heirs here, though it' 
much broader meaning in Bengal where no such custom exi 
l He accordingly decreed the suit in favor of the plaintiff. 
On appeal the High Court affirmed the finding of the Subordinate . 
`. Judge that Raghu Singh was not the grantee of the jaigir. It also 
P>- . affirmed his finding as to the jaigirs granted by the Raj being resum- 

f able on failure of male heirs, and held that the words “putrapoutrads” 
having been construed by the Privy Council in cases, Ram Lal y. 
Secretary of State (3) and Lalit y. Chakkun (4) as passing in a gift 
by willan absolute, heritable estate; the decision was that the grantee 

b- * of the jaigir took an absolute, „heritable and alienable estate, which 
passetl‘to any heir of his capable of inheriting under Hindu Law. 

With regard'to this they said in their judgment (5) as follows :-— 
“ There is good authority for saying that a grant of a jaigir is a 

3 grant for life only. See Regulation XXXVII of 1793, section 1 5; 

EN and Gidabdas Jugjivandas v. Collector of Surat (1) The question 
N 














(1) (1878) L, R. 6 Í. A. 5¢; L L, R. 3 Bom, 186, - 
(2) (1904) I. L, R, 31 Calc, 561. 
(3}.)1881) L. R, 8 I. A. 625 I L, R. 7 Cal 394. 
( (4) (1897) L. R. ag A. 753 L L, Re 24 Cale, $34, 
(5) (£514) L L. R. 42 Tals. 395 (309.312), 
r. s 
j 


L 
N 


z Ram Naraya 
P., 
of Regulation 37 of 1793. There it was defined as a life-tenure. Ran 
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A is how is this estate extended by the addition of “ putsupoutradi.” - 
1918. ; The words literally translated are, as we understand, putra=gon, 
Ram Narayan poutra=grandson, and adi= others, but the expression must, of . 
“Ram Saran. course, be construed, in the first place, according to any construc- 
tion that has been legally recognised.. Such a construction is to be 
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found in the following cases. In Ram Lal Mookerjee v. Secretary 
\ of State (1), the Privy Council recognised as correct a construction 
i“ of “putrapoutradi krame” which regarded it as implying an absolute 
} and heritable estate and as passing an estate of inheritance. The 

principal question there argued was whether the words would apply 
asa mate- descendant, but the question “arose 





to a female as 


in an admipiSration suit, and the decision that the words in question 


passeda@n absolute estate of inheritance, cannot be treated as 
f ‘The same view seems to have been taken in Bhujanga v. 
‘Ramayamma (2). ` In Lalit: Mohun Singh Roy v. Chukkun Lal 
Roy (3), the same words as before were treated by the Privy Council 
: esame way. On the other hand, in Perkash Lal v. Rameshwar 
Singh (4), this Court laid down that in Chota Nagpur the 
rule recognised by the Privy Council was modified by a 
that the words A? Aulad. were to be interpreted as limiting 
t tothe lineal male descendants of the grantee, and it “is 

nd in our opinion cannot be denied, that no.wider cons- 
an be given to the words “pytrapoutradi.” But this custom 
ect, applied only toa village in the. perginnah Kanda. 
ted to be applicable to Chota Nagpur which may mean the 
_pergunnah so named or the area now known as the -Chota -Nagpur 
If the former, the custom does not apply in this case ; 


0 r. 











‘Division. 


if the latter, it seems that the decision was wider than was necessary 


.. on the facts of the case. In the case of Roopnath Konwar v. Maka- 


rajah Juggunnath Sakee (5) 


Nussulun in lieu of services, and a custom that the zemindar should 


. resume the grant on the death of the jaigirdar without lineal. 


descendants, was recognised. The limits of the custom are not, 
however, prescribed, and the custom “there acted on is not that 
which is now set up. The resūlt is that we see nothing in the 


cases to modify the general rule laid down by the Privy Council 


in its application to the present case.” E 


(1) (1881) L. R. 8 I A. 46 62)3 L L. R. 7 Cale, 304 (316.), 
7. 


(2) (1884) L L- R. 7 M 
~ (3) (1897) I. L. R. 34 Calo. 834 (849-) $ 
(4) (1904) I. L, R. 31 Calo. 561 (596. P 2 
(5) (1836) S» DA 6Sel, Rep, 158 


a jaigir was granted ‘Nussulun-bad- . 


ia 


ral 
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< have before stated that in 31 Calcutta, page 56r ‘AL aulad 
jaigirs’ which is a term of much broader significance than 
‘putrapoutradi jaigir’ were held to be resumable on proof of: 
a custam that jaigirs generally were resumable on failure 
of male issue, Also looking to ‘Hunter’.there cannot be 
any doubt that jaigirs of all sorts, without any exception, 
were resumable. The language of the Sanad is ambiguous, the word 


‘putrapoutradi’ dots not clearly mean an absolute estate of inheri- 


tance, and jaigirs generally are proved, both by oral and documentary 


evidence, tobe resumable. No instances of ‘putrapoutradi’ jaigir not | 
being ‘resumed and that females and collateral heirs are still holding ff 


them. It is for the defendants, therefore, to prove the exception in 
the case of jaigirs containing word ‘putrapoutradi.’ Nothing has been 
done in this connection. It is not established that Ramgarh Ra 
used to grant both two distinct sorts of j jaigirs—one reasonable 
failure of male issue, and another, absoluté estate of inheritance no 
resumable, with word ‘pusrapoutradi’ containing in the Sanad. 
the contrary, the evidence is that all jaigirs, by whatever name ci 
d 
le 


/ 











condition or no condition attached, were primarlly life-tenures 
which by efflux of time became permanent and resumable and li 
to resumption only on failure of male heirs of the original gran 
In the face of the strong documentary evidence of the custom 
by the plaintiff, it is needless to comment at length on the or 
dence that was also given to prove custom. ‘The Raja’s old s 
all deposed to the existence of the custom and they stated s 
cases of the resumption of some jaigir villages that were within their 
knowledge and time, in addition to the cases to which the judgments 
filed relate. The case reported in 31 Cal. is also a case of Chota 
Nagpur and is a much stronger case than the present. Thus the 
custom being fully established, all the ambiguity in the word ‘ put- 
rapostradi’ is removed, and it must be taken 1a mean lineal male 
descendants only.” 

The case to which the Subordinate Judge referred was that of 
Perkash Lal v. Rameskwar Nath Singh (1). In that case a pro- 
prietor of a Chota Nagpur Raj in a deed of gift had granted to a 
Brahmin and his al awlad a mouzah in pergunnah Kanda, and it 
was held by the High Court at Calcutta that although the words a/ 
aujad etymologically includes female as well as male descendants, 
yet according toa custom which was proved to have prevailed at the 


, time of the grant, and subsequently in that part of the country, the 


words al aviad must be interpreted to mean lineal male descendants 
(1) (1904) I, L. R731 Cale, 561. 
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only. The learned Judges who decided that case in the High Court 
at Calcutta in 1904 referred in their judgment to a case in which the 
Deputy Commissioner of Chota Nagpur had decided in 1845 that 
a grant to a man and his pulrapoutradi did not convey an estate of 
inheritance, and that the grantor was entitled to resume the’ lands 
granted on the death without issue of the grantee. The reference in 
the Subordinate Judge’s judgment to “ Hunter ” was without doubt 
‘a reference to Sir William Hunter’s statistical account of the district 
of Hazaribagh and. Lohardaga, which was printed in 1877. When 
he wrote that account he was Mr. W. W. Hunter, Director-General 


`. in India of Statistics, ahd at pages 121 and 122 of that work he gave 


s a historical account of jaigirs in Ramgarh. The Subordinate Judge 
jgave to the plaintiff a decree for possession and for mesne profits to 
| be subsequently ascertained. From that decree the defendants 
appealed to the High Court at Calcutta. 
> The learned Judges of the High Court who heard the appeal as 

to the evidence said “ There is evidence which may be summarised 

by saying that it shows that jaigirs granted by the Raj were termi: 
nable on the death of male heirs, though there is no case to show 
that this was so when the words ‘fusrapoutrad? were used.” They 

T} shtly held that the grant of a jaigir without any words to show that 

yas not for life only would be a grant only for the life of the - 

stee, but they considered that the addition of putrapoutradi ex- 

4 the estate for life. They said: “ The words literally trans- 


ed are, as we understand, putra = son, poutra = grandson, and adi = 


ae a>) but the expression must, of course, be construed, in the first 


& pccording to any construction that has been legally recognised.” 
~ oard had decided in Ram Lal Mookerjee v. the Secretary. of 
State Jor Indiain Council (1), that the words putrapoutradi krame, 
which occurred in a devise in a Bengali will, thougb importing the 
male sex in their primary significatidn, apply also to the female heirs 
of a female where by law the estate would descend to such heirs, 
and were? apt words for conferring an estate of inheritance upon 
either male or female, the learned Judges of the High Courte consi- 
dered that the term putrapoutradt in this jaigir grant must be cons- 
trued as conveying ‘an estate of inheritance which would descend to 
collaterals of the grantee. ` They also referred to another decision 
of the Board in Lalit Mohun Singh Roy v. Chakkun Lal Roy (2); 
which also was a case of a devise in a Bengali will, and they allowed 
the appeal and dismissed the suit. From that decree of the “High 
Court this appeal has been brought. 


(1) (1881) L. R. 8 I. A. 46. (2) (1897) L. R. 24 I A, 76, 
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There ĉan be no doubt that a jaigir must be taken prima facie to Be. 
be an estate only for ‘life, although it may possibly be granted in 1918, 


wre 


such terms as to make it hereditary. That was so decided by the Ram Narayan 


Board in Gulabdas Jugjivandas v. Collector of Surat (1) which was ESN 
an appeal from the High Court at Bombay. But the terms which A 
. Will maké th grant of a jaigira grant of an estate of inheritance Sir John . Edge. 


must, if they are to be considered alone, be terms which are not 
ambiguous, and must clearly show whethér it was intended by the 
grantor that the right of inheritance should be general or should be 
confined to a particular class of heirs. In Dosidai v. Ishwardas (2), 
there was no ambiguity in the terms of the grant. In that case the - 
© Governor of Bombay in Council by a sanad in English, which was 
not ambiguous, had granted to Ardeser Bahadur “and his heirs for 
ever as jaghir” four villages, and the Board held that “ where there 
is a grant to a man and his heirs, and nothing to control the ordinary ~ 
meaning of the words, the grantee takes an absolute interest.” In,’ 
this case, now before this Board, the term putrapoutradi standing by/ 
itself, and without any evidence to ‘show whether in, Raj Ramgar 
collaterals or females succeeded to jaigirs, is ambiguous. But th 
evidence shows that in Raj Ramgarh those who have succeeded fo 
jaigirs have been always males in the male line of the grantee. 
The cases of Ram Lal Mookerjeev. The Secretary of State fo 
india in Council (3), and Gulabdas Jugjivandas v. Coll 
Surat (1), were not cases of grants of jaigirs; they were cases 
construction of vernacular words in devises in Bengali wills, 
was_obvious that the testators in employing terms which usually 1 
Ben,,al were understood as apt to pass an estate of inheritance did 
employ them to pass such an estate. It may well be that in a grant 
of a jaigir in Bengal by a Bengali similar words in the grant would 
Yimply that an estate of inheritance had been granted to the grantee | 
if there was nothing to show a contrary intention. But there is 
nothing here to prove 'or even to suggest that the term purrapoutrads 
has ever been understood in Chota Nagpur or in Raj Ramgarh as 
including heirs collateral, and.there is no evidénce that any one of 
the many jaigirs which have been granted in Raj Ramgarh has ever 
descended to a collateral heir of the grantee. So much impressed 
was the Subordinate Judge by evidence, documentary and oral, that 
he came to the conclusion that there is a custom in Raj Ramgarh 
that jaigirs are resumable on a failure of heirs male in thè male line 
of the grantee, ` , 
(1) (1878) L, R. 6 I. A. 54. ` (2) (1891) L, R. 18 I, A, 22, 
(3) (1881) Le R. 8 L A. 46. 


7 
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eae In their Lordships’ opinion the Subordinate Judge was justified 
1918. ` in making the decree which he made in this case, and it should not 
have been set aside. They will accordingly humbly advise His 
Majesty that the decree of the High Court should be set aside with 
Ram Saran. costs, and that the decree of the Subordinate Judge should be re- 
Sir John Edge Stored. The respondents must pay the costs of this appeal. ` 
Solicitor, India Office :—Solicitor for the Appellant. 


T. L. Wilson & Co. :—Solicitors for the Respondents. 
J. K. R i . Appeal allowed, 


\ 
F X 
PRESENT :—Lord Buckmaster, Lord Dunedin, Sir John Edge, 
and Sir Lawrence Jenkins. 
P, C. ' THE FIRM OF SADASUK JANKI DAS 
1918, T. : 
October, 28. -MAHARAJA SIR KISHAN PERSHAD BAHADUR 
November, 1. $ AND ANOTHER. 


. APPEAL FROM THE RESIDENT AT HypgrABAD. (DeccaN,)] _ 


jability on,—Principal and agent—Principal not disclosed—Agent’s 

ty to bind princtpal—Description of agen?’s authority—Alternatioe 

ction on kundi and consideration at option—Name of person to be charged to 

be clearly stated on the face or back of instrument—Bills of Exchange Act, 
1882, Sec. 23— Negotiable Instruments Act (XXVI of 831), Sections 26, 
a7, 28, ` i 

Held, tbat tbe name of the person or firm to be charged upon a negotiable 
instrument must be clearly stated on the face or on the back of the document, so 
that the responsibility is made plain and can be instantly recognised as the docu- 

ment passes from hand to hand, and further, that the principw'’s name must be 

disclosed in such a way that on any fair interpretation of the instrument his 

name is the real name of the person liable. 


Held, further, that it is not open by way of claim or defence to show that the 
signatory was in reality acting for an undisclosed principal. 

Appeal from a judgment and decree of the Resident at Hydera- 
bad, dated 27th September, 1915, reversing the judgment of the 
First Assistant Resident at Hyderabad, and restoring the judgment 
and decree of the District Judge of Secunderabad, dated 6th 
September, 1914. ` 

Defendant No. 2 (Mohan Lal) drew 14 hundis for a total sum 
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of Ra, 35,000, describing himself as “acting Superintendent of the 
Private Treasury of His Excellency Sir Mabaraja, the Prime 
Minister of His Excellency the Nizam,” and endorsed on the back 
“This hundi has been accepted by Mohan Lal, son of Hira Lal, in 
favour of Seth Sadasuk Janki Das, inhabitant of the Residency 
Bazars, Hyderabad,” and gave them to plaintiffs who sued defend- 
ants Nos. r and 2 on the hundis, and noton the consideration. 
Defendant No. x, the respondent (Maharaja) by his written state- 
ment denied the knowledge of the drawing of the hundis, and the 
-authority to draw on his behalf. He further contended that he was 
not liable on the hundis as his name was not disclosed as principal. 
Defendant No. 2 (Mohan Lal) pleaded that he had acted only as 
-agent for the Maharaja and was not liable personally. The District 
Judge framed issues therein of which. the following are material : g 

2. “Whether the and defendant had authority of the rst defend 
ant, express.or implied, to act as the agent of the rst defenda 
with regard to the suit transactions ; , 

3. Whether the plaintiff has a cause of action against the yst 
defendant as his name does not appear in the signatures on suit 
hundis and also because they do not purport to have been executed 
by defendant No. 2 as agent of the yst defendant.” On the 1th 
September, 1914, the District Judge delivered judgment dismissing 
the suit against defendant No. x and giving a decree against defend- 
ant No, a (Mohan Lal). Inhis judgment he said “section 28 of 
the, Indian Negotiable Instruments Act bears on the contentions, 
and it reads thus :—An agent who signs his name to a promissory 
note, bill of exchange or cheque without indicating thereon that he 
signs as agent or that he does not intend thereby to incur personal 
responsibility, is liable personally on the instrument, except to those 
who induced him to sign upon the belief that the principal only 
would be held liable. Defendant No. 2 does not invoke the aid of. 
the exception. In the present case defendant No. 2 has not signed 
the hundis as agent of defendant Ne. r. In Alexander Sizer (1) 
the pote contained the words “for M. T. and W. Railway Company” 
and was signed ‘Alexander Sizer Secretary” and it was held that the 
agency was disclosed as the signature is distinctly not personal but 
as Secretary. But in none of the suit hundis does defendant No. 2 
sign as agent or attorney of defendant No. r or as defendant No. 1 
by defendant No, 2 or defendant No, 2 for defendant No.1. Thus 
there are no words in the hundis to indicate that defendant No. 2 
acted as agent of defendant No. 1. Moreover, in order to exclude 

(1) (1869) L. R, 4 Ex, 102, ` 
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- personal liability, an agent should indicate on the negotiable instru- 
ment either that he signs as‘ agent or that he does not intend thereby 
to incur personal liability. Mere signing as “agent” will not be 
sufficient to indicate that the person signs as agent only. The 
words ‘as agent’ will be held to be merely descriptive. In English 
Law such an addition as ‘agent’ without more does not exempt the | 
agent from personal liability. ... Knowledge of agency to the other 
party does not free the agent from liability if he does not disclose 
on the instrument that he signed as agent, and it has been held that 
even if a person signs as joint manager of an institution or as 
trustee, such a person will be personally liable, such addition as 
agent, manager, etc., attached to signature, being regarded as mere , 
‘designatio personae. See the rulings quoted in Bhashyam and 

digas Negotiable Instruments Act on the section at pages 197 and 
starve as Sir Chalmer’s Digest of the Law of Bills of Exchange, 
(7th edition) page 76. Thus the addition of the words ‘Acting 
Superintendent of the Private Treasury of defendant No. 1’ to the 
signature of defendant No. 2 on the hundis, does not indicate that 
he drew them as the 1st defendant's agent. Neither do the words at 
the heading of tlie hundis ‘By order of the Sirkar’ indicate the. end 
deféndant’s agency under the ruling in Afyathurat Aiyar v. Dharma- 
siva Iyer (1). Eor, the description of the maker of `a promissory 
note in the body of that promissory note as an Honorary Manager 
| of a temple, is held in that suit not to be an indication, on the face 
of the promissory note, that he does not make himself personally 
liable. The ruling is, quoted with approval by Sadasiva Iyer, J. in 
Konetti Naikar v. Jutu Gopalaiyar (2). His view is upheld in the 
Letters Patent Appeal reported in (tgt3) ar Indian Case 417 by 
the learned Chief Justice and two other Judges of the Madras High 
Court. In these cases it is held that the party who signed.the 
negotiable instrument without indicating in the sigaature that he 
signed as agent of another and without expressly stating in the pre- 
liminary recitals in the body-of the note that he did not intend to 
make himself personally liable, cannot escape his liability. This 
ruling is followed in the recent case reported in Venkatanarayanan 
v. Venkanarasimha (3) in which it is expressly held that where in the 
bodv of a negotiable instrument the maker is described as the agent 
and the consideration is said to be for things or articles supplied to 
a third party but the maker does not sign his name as agent, the 
maker is personally liable. 

(1) (1910) [1911] M. W. N. 143- 
(a) [1913] M, W. N. 984 (991). (3) [1913] M. W. N. 1005. 
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Section 26 of the Bills of Exchange Act, 1882, in England corres- 
ponds to section 28 of the Negotiable. Instruments Act in British 
India, and is to the following effect :—(1) Where a person signs a 
bill as drawer, indorser, or acceptor, and adds the words to his 
signature, indicating that he signs for or on behalf of a principal, 
or in a representative capacity, he is not personally liable thereon ; 
but the mere addition to his signature of words describing him as an 
agent or as filling a representative character does not exempt him from 
personal liability. In (r913) 21 I. C. 417 the learned Chief Justice 
observes that the Indian Legislature intended in section 28 of the 
Indian Act and section 26 of the English Act to reproduce the 
English Common Law, though, the language for the purpose of 
carrying out their intention is different. 

In Beckham v. Drake (1), Baron Parke says that bills Pexe xchange 
and promissory notes are an exception to the general le thatthe / 
principal is liable on the contract of the agent. The case of bills 
of exchange is an exception which, stands .upon the law  mercharfi, 
and promissory notes another, for they’ are placed upon the sage 
footing by the statute of Anne. In neither of these can ‘any jbut 
the parties.named in the instrument by their name or firm be mpde 
liable to an action upon it, This is also the tule stated by Yhe 
editors of Byles on Bills (d) 15th Edition, page 44. 

The American Law: seems to “be similar to the. English and 
Indian Law inasmuch as the best mode for an agent to sign or 
endorse a bill or note for bis principal, so that it may clearly appear 
that he is the mere scribe, as it were, who writes for another, is as 
follows :—X, by his attorney or agent, Y ; or X, by Y, agent ; or Y 
for X ;.or Y, agent for X. See Ogden’s a of Negotiable Instru- 
ments, page 33. 

I therefore find on the third issue that the plaintiff has no cause of 
action against the tst defendant as his name does not appear in the 
signature in the suit hundis and also because they do not purport to 
haye been executed by defendant No. 2 as agent of defendant No. r. 

{n the view I have taken of the third issue, I have not considered 
it necessary to'try the 2nd issue.” 

The plaintiff appealed to the First Assistant Resident at 
Hyderabad who reversed the judgment of the District Judge and 
remanded the case under Civil Procedure Code, 1908, order XLI. 
rule 23, “to be re-admitted under its original number in the register 
of civil suits and disposed of on the merits” 

The Maharaja thereupon appealed to the. Resident at Hyderabad 

. (t) (1841) 9 M. & W. 99. 
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who restored the judgment of the District Judge and on the main 
question raised on appeal gave judgment as follows: “If we look 
` merely at the instruments concerned and interpret section 28 strictly 


. Without any reference to outside evidence or to the circumstances 


of the parties concerned there can be little doubt I think that the 
authorities are all in favour of the rst defendant and that znd defen- 
dargi srictly liable for the debts incurred. To quote thé notes to 


section 28 in Bhashyam and Adiga ‘This section is based upon the ` 


ollowing dictum of Lord Ellenborough. Is it not a universal rule 
‘that a man who puts his name to'a bill of exchange thereby makes 
himself personally liable unless he states on the face of the.bill that 
he subscribes for another which are words of exclusion? Unless he 
says plainly -am the mere scribe, he is liable.’ 

And/again, “In order to exclude personal liability an agent 
should indicate on the negotiable instrument either that he signs as 
n agent or that he does not intend thereby to incur any personal 
i 





liability. Mere signing as agent will not be sufficient to indicate 
t the person signs as agent only. The words ‘as agent’ will be held 
as {merely descriptive.” Again knowledge of agency to thé other party 
do 


inftrument that he signed as agent.’ Such additions as agent, manager, 






fete, toa signature are regarded as mere designatio personae. 


These arguments if strictly ‘applied in the persent case are un- 
answerable. . Second defendant has nowhere said distinctly that he 
signs as agent, nor does he say that he does not intend to-incur per- 
sonal responsibility. His designation of himself as Acting Superin- 
tendent, etc, is a mere designation and nothing more, and the 
words “By order” could be added by any one wishing to borrow 
money and does not necessarily bind any one who is not definitely 
mentioned as the principal party to thé instrument. 

But there is an inportant qualification to all this and we mii 
consider how this qualification may possibly modify a strict inter- 


pretation of this section. This has been hinted atin what I have. 


set down above in Mr. Ashgar’s argument No. (4). He maintains, 
on good authority no doubt, that in commercial law the instrument 
must speak for itself and outside evidence is inadmissible to charge 
any person as a principal party. But the authority on which I 
understand he relies mainly, adds the important’ exception ‘unless 
his (the principal party’s) name is in some way disclosed on the 
instrument ‘itself? Tbis is on page 99 of Bhashyam and Adiga, 
“Again on page 108 it is stated ‘if there is an ambiguity in the instru- 
ment with reference to the fact whether the agent signed as agent 


not free the agent from liability, if he does not disclose on the. 


, 
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-of the principal or not, evidence is always admissible to show the PG 
character in which the agent signed. The question whether an 1918. 
agent signed for himself or on behalf of the principal isa question Janki Das 


. . F a 3 - S . 
of fact to be determined in each case upon the evidence. “(See also Pals teria 
28, Madras, 544.) : aera 
; * * * + * + 

As to the 2nd defendant if he is being unjustly or dishonestly 
treated by fst defendant, that is his affair_ and he must seek his own 
remedy in the proper Court. Ea r 
The Plaintiff thereupon appealed to His Majesty in Council ‘ 







is a difference between section 28 of the Negotia 
and the Bills of Exchange Act, section 23. Sectid 
Contract Act does not apply. The question is “Is Mo 
acting in the name of the Maharaja” © R, P. Koneti Naicker a 
others v, J. Gopala Ayyar (1), referred to. ` { 


K. Brown followed. 
The Respondents did not appear. 
The judgment of their Lordships was delivered by 


Lord Buckmaster,—On the 14th April, 1910, Mohan 
borrowed from the plaintiffs, who are the appellants on this appea 
the sum of Rs; 35,000, and to secure repayment drew and accepted — 
in their favour fourteen Aundis—each for the sum of -Rs, 2,500— 
the first payable ten months after the 14th April, rg10, and the 
remainder at successive intervals of one month. Each Aundi was 
in the same form, and it is agreed that me true translation is as 
follows :— 

















“November, I. 


— 


. “By order of Sirkar may his happiness increase, 
to i 
Mohan Lal, son of Hira Lal 
Six months from the date of the execution of this Aundi 
pay to Seth Sadasuk Janki Das Sahu of the Residency B 
his arder the sum of H, S. Rs. 2,500 (half of whi 9 ev, 
which sum I have received in cash in the Residen i ee 
the said Seth Sahib, te ge i 
Dated 3rd Rabi-us-sani 1328-H (14th April, I910).~ z y, > 
& Mohan Lal (In 7e Ea 
Acting Superintendent of the: Privg, Jo 
of His Excellency Sir-Maharaja; 
Minister of H. H, the Nizan 
(t) (1913) I. L, R.:38 Mad. 482. z 


> d 


* 
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- 1918, This Aundi has been accepted by Mohan Lal, son of Hira Lal, in 


favour of Seth Sadasuk Janki Das, inhabitant of. the Residency 
Bazars, Hyderabad. 
Dated 3rd Rabi-us-sani, 1328-Hijri. 

Lord Buckmaster Mohan Lal Un Urdu).” 
The whole of the Aundis were dishonoured, and the appellants, 

accordingly took proceedings on the 15th of August, 1913, against 

Mohan Lal and the Maharaja Sir Kishan Pershad Bahadur, the 

respondents on this appe amounts due upon the 

Aundis with interest. /[t would, of. course, have been open to the 

plaintiffs had they ought fit to have framed their case in an alter- 

to have sued both on the `4undis and alternatively 


x 


ae Das 
Kishan 1 Perabad, 


o 




























consideration. 
It is indeed urged by the appellants that the plaint in fact em- 

raced both these forms of relief, but their Lordships are unable 

accept this contention, which does not appear to have been raised 
the Courts below.’ In their opinion the plaint was confined to 

ction brought upon the undis themselves, and the sole question 

ecision upon this appeal is whether upon the form of the kundi 

first respondent, the Maharaja, was properly included as a 

efendant to the suit, or whether as against him the claim is 

demurrable. 

The District Judge on the rgth September, 1914, dismissed the 
suit against the Maharaja, but passed a decree against Mohan Lal. 
The plaintiff appealed from this judgment to the First Assistant 
Resident at Hyderabad who, on the 28th April, 1915, reversed the 
ent of the District Judge and remanded the case to be disposed 
e merits, holding that the Awxdis were drawn in a form suffi- 
charge the Maharaja upon these if agency were proved ; but . 
gment was reversed by the Resident at Hyderabad on the 
mber, 1915, and from this judgment “the present appeal 


=yeal' point for decision is whether the hundis have been 

so drawn that in form they bind the Maharaja. If they have, it 

will then become necessary to determine whether in fact Mohan 

< Lal had authority for the purpose. If they have not, this question 
of agency does not and cannot arise inthe present suit, 

. Now, in the actual operative part of the undis there is nothing 
by which the Maharaja can be bound. Each one is drawn in the 
name of Mohan Lal alone, and accepted by him without qualifica- 
‘tion, for-the addition of the words, “A cling Superintendent of 


bn 


f 
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the Private Treasury of His Excellency Sir Maharaja, ` 
Minister of H. H. the Nizam,” is, in their Lordship? ~, _ 
nothing but a description of Mohan Lal’s position, and is certainly 
nota signature in the. form necessary for an agent signing on 
a principal’s behalf. 2 

The appellants, however, place great reliance on the preliminary 
- words :—'By the order of Sirkar may his happiness increase,” and 
contend that such a preface to the instrument implies that subse- 
quent signatures are signatures on behalf of the Sirkar. 

Their Lordships cannot accept this contention. Itis of the ut- 
most importance that the name of a oe firm to be charged 
upon a negotiable document should be clearly 
or on the back of the document, so that the respo 
plain and can be instantly recognised as the document pa 
from hand to hand. In this case the preliminary words mention 
no more than that Mohan: Lal has been directed to execute th 
kundis, and they do not necessarily imply that-he has been clothe 
with authority to execute them in any other form than that in whi 
they were actually prepared—a form which it has’ already 
shown constituted nothing more than a personal liability on be 
of Mohon Lal. ` : 

The statement, to which reference has been made, which appears 
on page 99 of Messrs. Iyenger and Adiga’s book on Negotiable 
Instruments, that “ outside evidence is inar missible on any person } 
as a principal party unless his—the p£ pal party’s—name is in ' 
some way disclosed in the instrument itself,” is not itself an adequate 
statement of the law. Itis not sufficient that the principal’s name 
should be “ in some way ” disclosed, it must be disclosed in such 
a way that on any fair interpretation of the instrument his name is 
the real name of the person liable upon the bill. À 

Their Lordships’ attention was -directed to secs. 26, 27and 28 Í 
of the Negotiable ‘Instruments Act of 1881, and the terms of these 4 
sections were contrasted with the corresponding provisions of the § “————___ 
Englis Statute. It is unnecessary in this connection to decide 
whether their effect is identical. It is sufficient to say that these 
sections contained nothing inconsistent with the principles already 
enunciated, and nothing to support the contention, which is contrary 


ta all established rules, that in an action on a bill of exchange or pro- | a 
missory note against a person whose name properly appearsas ` PCG 
party to the instrument it is open either by way of claim or defence / 7 tora. 
to show that the signatory'was in reality acting for an undisclosed hogy a 
principal. { ae 

» Shew Bux 


s ~ 
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The judgment of thé Resident appears to their Lordships to 
place the correct interpretation upon the documents in this case, 
and to state accurately the principles of law that are to be applied. 
For this reason they think that the appeal must fail, and they will 
humbly advise His Majesty that it should be dismissed, i 


Douglas Grant :—Solicitor for the ‘Appellant. 


LER Appeal dismissed. 


— Lord Phillimore, Sir John Ein, and Sir Lawrence 


Jenkins. 
A. V. JOSEPH 
n 
R. SHEW BUX. 


[ON APPEAL FROM THE CHIEF COURT or Lower BURMA. ] 
mages—Burden of proof—Hoidence required in proof of d amages—Rebutting 
evidence, 
The plaintiff must give the best evidence to prove iaa ; otherwise every 
presumption should be made against him 3 if there is any range, the range should 
à . betaken against him. Where some evidence is given, the Court should assess 

the damages on the evidence before it. The difficulty of estimating damages is no 

Se | ground for not awarding damages or for awarding nominal damages, 
i Held, on the evidence, substantial damages must be awarded, 


Appeal from a judgment and decree of the Chief Court of Lower 
Burma in its Appellate Jurisdiction, dated 6th March, 1916, and sth 
\ May, 1916, respectively reversing a judgment and decree of{Young, J., 
| in its Original Jurisdiction, dated 25th August, 191 5 and 4th Septem- 
` ber, r915, respectively. a 
= By a written contract the plaintiff. appellant agreed to sell fo the’ 
defendant-respondent- 1000 tons of English timber at Rs. 87-8-0” 
per ton ci. f. Bombay, délivery to commence in December, 1913, 
and to be completed in December,. 1914. The contract provided 
“the purchaser will examine and pass all sleepers at our mill and 
pay for the same” and that “the passing of the timber will be in 
each instance not less than so tons at a time and the said Shew Bux 
Baboo will take delivery of same and pay for it.” The contract 
also contained the following provisions as to damages for breach, 
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. “It is agreed that should the Company (the appellants) fail to supply 
the above quantity within the time specified and if the said Shew 
Bux Baboo is compelled to purchase his requirement which should 
be in Rangoon or in any part of Burma, the said Company will pay 
the difference of the price paid in excess by the said Shew Bux 
Baboo”; and “It is also agreed that in case the said Shew Bux 
Baboo fails to take delivery of the timber in time the said A. V. 
Joseph & Co., will dispose of locally and the said Shew Bux Baboo 
will pay the difference in price: what the said company may have 
suffered. Various parcels of sleepers were shipped under the con- 
tract before September, 1914, when it was agreed between the parties 
that the time for delivery should be extended to the end of February, 
Igt 5, In October, 1914, the plaintiff wrote requesting the defend- 
ant to take delivery of the 500 odd tons of timber which had been 
accumulating at the plaintiff's mill during July, August, and Septe 
ber, 1914, and threatened that unless the defendant accepted a 
for Rs. 53000 he would sell the 500 tons of-timber on his acc 
by auction. The defendant replied denying refusing to take del 
and requested. the plaintiff to ship the timber, and to send hi 
bills of lading, pointing out that he was not bound to pay 
timber otherwise. The plaintiff thereupon instructed auctioneer 
sell the timber. The auction sale was advertised for 29th Octo 
but at the defendant’s request was postponed until gth November, 
1914, when the whole 507 tons were sold and Rs, 11,153, realised, 
On the 18th of December, 1914, the plaintiff instituted a suit claim- 
ing as damages for breach of contract Rs. 25,467, being the difference 
between the contract price for 507 tons and the costs of the auction 
ahd the amount realised in auction, and freight on 507 tons, with 
interest on such difference. The defendant by his written statement 
pleaded: (1) That the contract was ac. i. f. contract and that the 
defendant authorised the plaintiff to ship such timber as he had 
agreed to do but the plaintiff wrongfully refused to do so. (2) That 
the tintber was never sold by auction as alleged or at all. (3) That 
the * plaintiff was not justified in requiring the defendant to perform 
_ the contract in October, 1914, or at any time prior to the 28th of 
February, r915, and (4) That the plaintiff had not suffered any 
damage. The learned Judge (Young, J) framed the following 
issues ;— 


(1) Whether the plaintiffs have under this contract to ship the 
timber before the price becomes due. 


(2) Whether the said timber was sold by auction or at all. 
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(3) Whether the defendant was bound under this contract to 
take delivery of timber prior to 28th February, 1915., 

(4) What damages are the plaintiffs entitled to. 

The plaintiff adduced evidence as to loading, customs duty, and 
tate of insurance. The learned Judge found as a fact that the sale 
was genuine, and not a sham, as alleged by the defendant, although 
there was no charge of fraud on the pleadings. "The learned Judge 
delivered judgment on’25th August, 1915, in which he decided ` the 
Ist and 3rd issues in favour of the-plaintiff. With regard to the sale 
he held: ‘It was not for the defendant to prove that the sale was 
a ‘Ne and that Joseph induced bogus purchasers to go and bid at 
-1 that he retained the goods and subsequently resold them to 
i det. *Jant in completion of the contracte s. s.. In my opinion 
defendant \completely failed to prove that the sale was a sham but 
is is not the question, which is whether Joseph proved that it was 

uine. As regards‘this point the onus was onhim and it cannot be 
jed that the defendant in cross-examination elucidated some 
stances which prima facie were very suspicious. In fact there 
cely a step in the transaction which is not so, at any rate at 
In the result he dismissed the suit. On appeal Fox, C. 
d Twomey, J. in their judgment said “ He (Young, J.,) held - 
it was not for the defendant to prove that the auction sale 
was a sham and that the plaintiff induced bogus purchasers to go 
and bid at it, but it was for the plaintiff to prove that the sale was 
genuine. This decision was in my opinion erroneous. ... Itlay upon 
the defendant to impugn the genuineness of such a sale, and he fail- 
ed to do it se. Another question however is whether the plain- 
tiff firm produced proper and sufficient evidence to show what the 
cost of shipping, freight, insurance and other charges would have 
been to him if the goods had been shipped, so as to find out what 
his loss had actually been. There was no evidence of what the cost 
of getting 507 tons of sleepers from his yard on to'a steamer would 
have been. The plaintiffs manager said that the rate of Rs. 16-8-0 
was the prevailing rate of freight from Rangoon to Bombay in Octo- 
ber and November, r914 In view.of the statement in the plaintiff’s 
letter of the 22nd September to the effect that the rate was then about 
Rs, 28 per ton, the statement verges on the absurd. The prevailing 
rate could have been and should have been proved by the evidence 
of either freight brokers or persons in the employ of shipping agen- 
cies. The cost of insurance was not allowed for at all in the plaintiffs 
claim, and no evidence was given as to what it would have been 
in October or November, 1914. It wae not for the Court to specu- 















oa 
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late as to what it-probably was. The plaintiff was bound to call P, C. 
evidence as to it on which the Court could rely. Instead of specula- ; 1918. 
‘ting as to the auction charges, these should have been according to rs v. Joseph 
the auctioneer’s account sale. There was no justification for the v. 
_insértion of the claim for interest. On the whole the plaintif in my  ®«Shew Bux. 
opinion failed to furnish sufficient reliable data for estimating the f 
amount of damages which should be awarded to him, judging by what 
was done in Biddell Brothers v. Clements Horst Co. (1). In regard 
to the defendant’s counterclaim as to which he did not produce evi- 
dence on which’ the Court could act, it appears to me that the suit 
should not have been dismissed, but the plaintiff should have been 
given a dectee for nominal damages without costs. I would accord- 
ingly set aside the decree of the original Court and give the plaintiff 
‘Rupee one as damages without costs. I would order each party to 
bear his own costs of this appeal.” 


The Plaintiff appealed to His Majesty in Council. 


Newbolt, K. C. (and Gerard Sanders) for Appellant: Thea 
_ late Bench of the Chief Court took a wrong view of Biddell Br 
vV. Clements Horst Co. (t). The judgment in that case was give 
facts. The learned Chief Justice has overlooked section 50 of the 
of Goods Acts 1893. That section provides that the seller may 
tain an action for damages for non-acceptance where buyer 
wrongfully refuses to accept and pay for the goods, especially sub- 
section 3. In Biddell Brothers v. Clements Hoast Co. (a) there was 
no available market, so sub-section 2 was applicable, =] ae one 
~ had to be called to prove that there wasa loss. Failing this nominal 
damages of 1 shilling was given. Here there was an “ay; ilable market,” 
and the measure of damages is regulated by sub 
Courts have always held that the difficulty of estimating damages is 
no ground for refusing to give damages: Reigage v. Union Manu- 
facturing Co. (Ramdbottom ) Ltd. (2). Roper v. Jo reson (3) has never 
been doubted. 3 
Gregory, K. C. (and C. Gurdon) for Respondent# The appellate 
Bench is right. The plaintiff had given no reliable evidence as to 
the cost of freight and insurance, and it was not for them to specu- 
late. My submission is that it was for the plaintiff to prove his case. 
On the evidence the freight might have been anything. 


(Zord Phillimore; But the maximum would be Rs, 28.) 














" () (1911 1 K. B. 214; 1 K. B. 934 A. C 
{2) (1918) 1 K. B. 592 (C. A.) (599, 607). 
(3) (1873) L. R, C. P, 167, 
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P. C. He must prove it. The letter in which it is said it might” go to 
1918. Rs. * 28 was in September. In November it might have been more. 
a V Joke pb The material date was November, 1914. The plaintiff has given no 
v. evidence at all as to freight in that month. So with insurance, the 

R, Shew Bux. 


A tai only evidence being what it was on some shipment in February, 1915. 
‘ All he had to do was to call some shipbroker as to the prevailing 
: rate in October and November, 1914. 
a : _ (Zord Phillimore; You never suggested to him that his damages 
_ were wiped out by freight and insurance.) 
j If the Court has not the materials before it, is -it- entitled to 
« speculate ? 

4 (Lord Phillimore: Juries do every day.) 

(Sir John Edge: They would do it, probably, anyhow, but they 

would not be told to do it.) i 
(Lord Phillimore: They would be told the facts and asked to 
m their opinion the best way they could.) 
he plaintiff has to prove his special damages definitely. He 
erely contumacious. He was challenged to prove his damages, 
d not do it. 
















rdon followed. The plaintiff had the auctioneer’s bill when he 
harged for the auctioneer’s costs. His principal witness con- ' 
adicts.himself as to freight, 


No rply was called for. E 
Their 


Lord P more :—This is an appeal from a decree of the 
Shief Court of Nase Burma, reversing the decision of the learned 


rdships’ judgment was delivered by 


Judge sitting on\the Original Side of that Court. 

The action was brought for damages for not taking delivery of a 
quantity of sleepers. The defendant disputed the breach ; disputed . 
the regularity of the contractual process necessary for the asseśs- 
ment of damages,/and disputed that there were any damages. Both 
Gourts ‘have found that there was a breach, and their Lordships do 
not think it necesgary to go further into that matter. . 

With regard to the contractual assessment of damages, that was 
to be fixed in a particular manner :— 

“ It is also agreed that in case the said Shew Bux Baboo fails to 

take delivery of the timber in time, the said A. V. Joseph & Co. will 

Ajspose of locally, and the said Shew Bux Baboo will pay the differ- 
ace in price what the said Company may have suffered.” 

Pai "In fact, Joseph & Co. put tbis property up for auction in an 
a “eritly regular manner ; there was an auctioneer employed ; it 

G 


af ; i 
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was -advertised 3 and, at the request of the defendants, the auction 

_ Was postponed, and then held. Very few purchasers came forward ; 
. they were not people of much importance, and it is possible, as was 
shrewdly suspected, that in the end, Joseph & Co. may have brought 
back a good deal-of what was sold. It was no fault of theirs that 
the auction was not better attended, and it may very well be that 
if they took such a step, which is only a matter of suspicion, and 
not of proof, they assisted the defendants, because the , goods might 
have been “slaughtered” if they had not intervened, or procured 
people to intervene. 

The learned Judge in the Court.of first instance took an unduly 
suspicious view of the conduct of Joseph & Co., and said it was 
their duty to disprove a shadowy charge of fraud, and that they had 
not disproved it, a very unusual method of procedure. The Chief 
` Court on appeal set that right and agreed that Joseph had taken the’ 
right course to estimate the damage. But the learned Judges in / 
that Court came to the conclusion that Joseph, the present appellant, ; 
the plaintiff, had not proved his damage sufficiently. Now wha. he 
had got to do was this: This was a c.i.f. contract with this pecu- 
liarity, that the money was to be paid as the goods were inspected 
and before they were put on board. Therefore, Joseph had, for his ~ 
money, still to provide tonnage and pay freight and pay the insur- 
ance; and, when he comes to estimate his loss, he has, first of all, 
on the one side to put the contract price of the amount of timber in 
question, which was 507 tons, then to add to it the expenses of the 


auction, then to deduct from it what was realised at the auction, and ~ 


also to deduct from it his necessary expenditure in completing his 
“bargain, which really comes under four heads: the freight, which 
was the biggest thing ; the insurance ; the loading charge, and certain 
, port or custom duties. No doubt he was bound to give some evi- 
dence as to what those figures were, and no doubt he did give some- 
what shadowy evidence: he said that the freight less rebate was 
16 rupees 8 annas per ton.' He was faced with a letter in which he 
threatened, during the course of the discussion between the parties, 
the other parties with the penalties which would ensue if they did 
not take delivery, and in which he, apparently, asserted that freight 
would run up to the rate of 28 rupees; and he was cross-examined 
as to whether he had not taken rates in April, 1914, and whether 
thege rates might not bave gone up; and one of his witnesses said 
“they might have gone up in September or October. He gave eyi- 
dence as to the loading ; he gave evidence as to the customs duty. 

Ard as to the insurance, he gave evidence that the total combined 


BAC, 


1918, 


keai 


A. V. Joseph 
D. 
R; Shew Bux, 


Lord Phillimor 


A 


{ 
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ordinary maritime risk and war risk—it being questionable whether 
1918. he would have to pay the war risk—came, in the following February, 


È aai to 4th per cent., and, in a general way, he implied that this was 
“a the rate of insurance which he thought was due at the time. The 
R, Shew Bux, 


evidence was not of tbe very best, and every presumption should be 

Lord Phillimore, made against him; if there is any range, the range should be taken 

= against him; but the defendant called no evidence on these 

, points at all,-and the Board is entirely without trace of any 

\ suggestion on the defendant’s behalf ‘that these expenses would have 

} wiped out the otherwise apparent gréat loss. Nevertheless, the Chief 
‘\ Court on appeal, after having decided in favour of the plaintiff to 
’ the effect that there was a breach and that he had taken the proper 
steps to have the breach measured, came to the conclusion that 
he had not given sufficient evidence to show the cost; that he 
had made one or two small misstatements as regards some of his 
expenses ; and that, on the authority of a case, which their Lord- 
. ships think the learned Judges somewhat misread, or, at any 
= tate, misapplied, he could get nothing but nominal damages. 
- S Really that would be a very serious thing to hold. Without 
_/toaking the ‘deductions for freight, loading, customs and insur 
ance, if you simply take the gross cost, and deduct from it the 
\ sale price, here is a sum of 33,000 rupees, and to show that that 
NP is to be reduced to ı rupee, the Court would have to be satisfied 
that the freight and the other minor charges would come to an 
approximately equal figure. It is quite obvious in the case, both 
on the evidence given and, what this Board very much relies on, 
the way the case was “conducted in the Court©f first instance, 

that no such case was intended to be made. 

Accordingly their Lordships have come to the conclusion that 
there: must be a very substantial verdict for the plaintif. There | 
is an element of uncertainty which might have made it desirable 
that this matter should be sent back for enquiry, but neither 
counsel has pressed for that, and, their Lordships think, yery 
wisely, because the amount that could be taken off on a possible 
enquiry would bear a very small proportion to the expenses of 
such an enquiry. 

Therefore their Lordships, without dissent of counsel, have 
taken the matter into their own hands ; and- it is enough to say 
that they have, of course, reduced the minor claims in respect of 
the auction expenses to the figure at which they stand in the bill 
which is annexed to the statement of claim, instead of the figures 
which were incorrectly stated in the statement of claim, 
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The original contract price and the sale price are fixed figures, 
The loading and the customs, twò small items, have been, in 
their Lordships’ opinion, proved. The insurance, their Lordships 
think, can be safely taken at ;2ths per cent, without their 
Lordships deciding whether or not the plaintiff is responsible for 
the war risk (which, on a c.i.f. contract, is by no means necessarily 
the case), as the counsel for the appellant has consented to have 
that taken against him. 

Then that leaves the one large item, the freight. As regards 
the freight, it is possible that plaintiff will suffer owing to his 
carelessness, but their Lordships think the safe thing to do is 
totake it at the largest figure which has been suggested here, 
namely, that figure which he threatened the other side with in the 
letter to which their Lordships have referred. That would be at the 
rate of 28 rupees, or, with a deduction of 1 rupee rebate, 27 rupees, 
Making those deductions, their Lordships bring out the figure of 
damages at 18,502 rupees, and that, in their Lordships’ opinion, is 
the sum for which judgment should be entered. 

; Their Lordships will, therefore, humbly advise His Majesty 

that this appeal should be allowed ; that the decree of 1 rupee as 
damages should be converted inta a decree for 18,502 rupees, and 
that the plaintiff, who .has won all through, should have his costs 
below anid of this appeal, 

Bramall & White :—Solicitors for the Appellant. 

Arnould & Son :—Solicitors for the Respondent. 


LKR Appeal allowed, 


Presivt :—Lord Phillimore, Sir John Edge, and Sir Lawrencs 


Jenkins. 
* RANI KUAR MANI SINGII MANDILATA: 
. 0. 


NAWAB BAHADUR OF MŲURSIIIDABAD. 
[ON APPEAL FROM THE HIGH Court OF JUDICATURE AT FORT j 
WILLIAM IN BENGAL. ] 
Limitation—Disqualified proprietors under Court of Wards Act, not persons 


under disability entitled to‘extended period of limitation—Court of Wards 
Act (Bengal Act IX of 1879), Secs. 5, 6a, I4, I5, 35, §1—Limitation Act (LY of | 
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1908), Sch. I, Arts. 91, 142, 144—Civil Procedure Code. (Act V of *1 908) 
0. 14, R. 2. 


Possession of the Court of Wards is possession of the ward, and that dis- | 


qualification under section 6(a@) of the Court of Wards Act is not such a legal 
disability as is recognised and enumerated in the Limitation Act. 


o 


. Appeal from the judgment and decree of the High Court at 
Calcutta (Fletcher and Teunon JJ.) dated the 26th February, 1915, 
affirming a judgment and decree of the First Subordinate Judge of 
Midnapur, dated the 16th May, 1913. 


The sole question .for determination in this appeal was whether 
‘the suit as regards certain property was barred by limitation. 

The facts material to the point argued on this appeal are stated 
in the judgment of their Lordships. In her plaint, the plaintiff 
made charges of fraud and collusion against the officers of the Cotirt 
of Wards and the defendant-respondent’s predecessor. The First 
Subordinate Judge held the suit was barred by articles 91 and 142 
of the Limitation Act, or article 144 of the Act, and accordingly, 
dismisséd the sui, On appeal the High Court upheld the decision 
of the Subordinate Judge on puis point, and gave judgment as 
follows :— ° 

“The next argument is as to whether the suit is eared by limi- 
tation as regards the lands comprised in the kobala of the 7th June, 
1890. _It is argued that,as the plaintiff was a disqualified pro~ 
prietor whose estate was under the charge of the Court of Wards 
time did not run’ against her durmg the pepe the Court remained 
in charge. 

‘Under the térms of the Indian Limitation Act, 1908, no other 
cause of disqualification than those mentioned in the Act can be 
admitted to save limitation. The only disqualifications that sec 


Le 


tions 6, 8 and 9 of the Act recognise are’minority, insavity and , 


idiocy. It is argued that notwithstanding this when the plaintiff 
was declared a disqualified proprietor and the Court of Wards Act 
vested the right of possession of her property in the Court of Wards 
the possession of the defendant and his father could not become 
adverze as regards the plaintiff on the rst August, TQIr. 

“This argument in substance rests upon the wording of section 
35 of Act IX of 1879. No doubt the words ‘directing that posses- 


` sion. be taken of such person and property’ occur in that section, 


But the whole scheme of the Act as is manifest from many sections 
is the taking-of the property of the disqualified proprietor under 


Wards being that of a guardian of the disqualified proprietor, the 


‘the charge of the Court of Wards. The position of the Court of © 
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possession of the guardian would be that of the ward and the 
plaintiff in that’ view was in possession when the Court sold the 
property in June, 1890. Moreover, the Act preserves the right of 
suit of the disqualified proprietor. No one except the disqualified 
proprietor cam bring a suit in relation to property taken in charge 
of by the Court of Wards. It is true that by part VII of the Act 
restrictions have been placed upon the right of the disqualified 
proprietor to sue. The fact, however, remains that no one except 
the plaintiff could have m^intained a suit with reference to the 
property taken charge of Ly ..ce Court of Wards. 

“T think, therefore, that the learned Judge came to a correct 
conclusion when he found that the plaintiff’s suit as regards the 
properties comprised in the kobala of 7th June, 1890, was barred by 
limitation under articles 971 and 142 of the Indian Limitation Act, 
I may mention in passing that the learned vakil for the appellant 
informed us that he makes no case to bring the plaintiffs suit within 
section 8 of the Indian Limitation Act, the case of the plaintiff 
being that she knew of the fraud all along and applied to the Court 
of Wards, for release of her property in order to institute a suit.” 

The Plaintiff thereupon appealed to [lis Majesty in Council. 

De Gruyther, K. C. (and H. N. Sen) for the Appellant: The 
possession of the Court of Wards is not adverse to the appellant: 
Tukaram v. Sujangix Guru (1), relied upon. Where the Court of 
Wards Act applies and the manager is in possession, the only 
person who can sue is the manager, and the person from whom 
the Court of Wards has taken over charge has no power whatever 
to bring any suit of any sort as to the property until the Court of 
Wards releases it. A suit on behalf of a ward cannot be prosecuted 
without the sanction of the Court of Wards. The ward could not 
take possession of the property or maintain a suit against the 
Court of Wards or its vendee. 


Dunne, K. C. (and Kenworthy Brown) for the Respondent, 


The Court of Wards is only a Statutory agency. The statute is only 
for management. It is purely an agency for management. The 
name of the ward has to be mentioned in everything. There is 
nothing in the Court of Wards Act to prevent a suit like this being 
brought. The Court of Wards is merely a name in order to 
perform certain acts as to the management of certain properties. 
[Sir John Edge: 13 there any remedy at all by the lady against 
the Court of Wards ?| wo? l 
Section 5 must. be read in the light of the intentions of the Act, 
(1) (1884) I. L. R. 8' Bom. 585. 
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and does not relate to the bringing of any suit by or against the 
ownér in possession of the property. A suit could have been 
brought in the High Court. An owner is not barred by section sr. 
The Board of Revenue is merely an agency for management (see 
section 5.) Section 14 provides that the manager may do all such 
things requisite for the proper care and management as the pro- 
ptietor ‘if not disqualified might do. Section 35 gives right of 
possession to the manager in order to act in the name of the ward. 

(Lord Phillimore; Have you noticed section 47 ?) 

The property remains in the possession of the owner, the ward. 


-© Disqualification is not efficient against the Limitation Act. 
De Gruyther in reply. l 
The judgment of their Lordships was delivered by 


Sir Lawrence Jenkins: Raja Prithwi Nath Singh Mandhata 
died on the 4th October, 1882, without male issue and was ‘succeed- 
ed by his’ two widows. At his death he was heavily indebted, and 
on the rst March, 1886, the widows presented a petition to the 


_ Commissioner of their division praying that he would recommend 


the Court of Wards to take charge of the estate. On the 3oth July, 
1886, the Court of Wards under section 27.0f the Court of Wards 
Act, 1879, declared the widows to be disqualified. proprietors under 
section 6 (a) of the Act, and by the same order declared under 
section. 35 that it had deter mined to take under its charge the pro- 
property of the widows and directed that possession be taken of the 
property on behalf of the Court, 

On the 7th of June, 1890, a part of the property called Killa 
Nazagram was sold to the defendant’s father and predecessor in title, 
and the transfer was executed by the Collector. The purchaser - 
obtained possession admittedly not later than the goth April, 1891. 


The defendant's father subsequently obtained a transfer of two 


villages called Pirote and Sukdubi, and this was executed by the 
Collector on the 11th of February, rgor. 

On the rst of: August, r911, the Court of Wards withdrew from 
the charge of the property. On the 31st May, 1912, the surviving 
widow instituted this suit,impugning ‘the two sales and transfers. 
and praying that she might be restored to possession. At the first 
hearing 16 issues were framed. . 

The fight was whether the suit was barred by limitation. On 
the defendant’s application under order XIV, rule 2 of the Civil 
Procedure Code the Court tried this and two other issues first, and 
disposed of the suit as barred by limitation On appeal the High 
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Court set aside the decree of the first Court in so far as it related 
to the two villages Sukdubi and Pirote comprised in the Kobala of 
the x1th February, 1991, and ordered that the case be remanded 
to that Court to, be dealt with "according to the directions contained 
in the High Court’s judgment, but in other respects affirmed the 
decree then under appeal. i 

From the High Courts decree the present appeal has been 
preferred. Though the grounds of appeal attack the procedure 
adopted at the trial the argument before this Board has been 
limited to the question whether the plaintiff’s claim to the proper- 
ties comprised ïn the transfer of the 7th June, 1890, is barred by 
limitation. 

` The purchaser’s possession began not later than the 30th of 
April, 1891, so that at the date this suit was instituted the defend- 
ant and his father, from whom he- derives his liability to be sued, 
had been in possession of the property on the strength of their 
title more than 21 years. It is, however, contended that time did 
not run against the plaintiff during the period that the Court of 
Wards was, as it has been termed, in possession, and to lend the 
greater force to this contention it is argued that a disqualified 
proprietor has no right to sue so long as the Property remains in 
„charge of the Court of Wards. This curtailment of the rights of a 
disqualified proprietor depends on the provisions contained in 
Part VIL of the Court of Wards Act. To meet this objection the 
Subordinate Judge held that the plaintiff came within clause (e) 
of section 6 of the Act, and so was unaffected by the restrictive 
` provisions of Part VII. But this view cannot be supported: clause 
(e) had not been enacted when the widows were declared disqualified 
to manage their own property, and this declaration was expressly 
based on clause (a) of the section. But while thie ground of deci- 
` sion is misconceived, the plea of limitation has been rightly held a 
bar to the suit so far as it relatés to the property comprised in the 
transfer of 7th June, 1890. 

Before that transfer and until the purchaser acquired possession 
under it the plaintiff and her co-widow were in possession in of the 
pro erty, and none the less because it was in the charge of the Court 
of Wards; This Possession was discontinued, and the Possession 
of the defendants father began as a result‘of that transfer, and 

` was Continued without interruption for a period far in excess of the 
statutory limit of 12 years, first by the father and then by the 
defendant, his son, each claiming as of right and oa his own behalf 
adversely to the plaintiff. These facts, standing alone, present g 
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complete bar to the suit so far as it seeks the -restoration of” this 
part of the suit property; nor is the position altered because the 
plaintiff was a disqualified proprietor until the first August, I9Ir. 
The Limitation Act, it is trus, recognizes and entimerates certain 


‘conditions as légal disabilities entitling the persons affected by them 


to an extended period of limitation. But ther plaintifs disqulifica- 
tion under section 6 (a) of the Court of Wards Act is not one of 
them, nor has any case been made which could suspend or modify the 
ordinary law of limitation as applicable to this case. The objection . 
taken in argument has been directed not to that part of the High 
Court decree which ordered a remand, but to so much of it as affir- 
med the decree of the Subordinate Judge, and the discussion at the 
bar has been confined to the plea of limitation. ` Their Lordships, 
therefore, are not called on to consider any other question which 
may aff-ct this litigation, and they wish to guard themselves against 
d to have decided either directlyor inferentially any- 
thing beyond that particular plea. on 

From the view they take of this plea it necessarily follows that’ 
this’ appeal fails, and they will therefore humbly advise His Majesty 
that it should be dismissed, and the appellant must pay the cost of 


this appeal. i ` 
T. L. Wilson & Co +:—Solicitors for the Appellant, 
G. C. Farr:—Solicitor for the Respondent. ~ 

J. K. R Appeal dismissed. 





APPELLATE CIVIL 
Before Mr. Justice Teunon, and Mr. Justice Greaves. 
JATINDRA NATH BOSE AND OTHERS 
v. ‘ ° 


' SARAT CHANDRA ADDYA AND OTAERS,* 


Representatioe—Civil Procedure Code (Act V of 1908), Sec. 144—Attaching crs- 
ditor of decree-holder—Application for substitution. ` 
An attaching creditor of a vendor-decree-holder of sale proceeds, not being & 
party, to the decree in execution of which the sale took place nor to an application ` 
# First Appeal from Order No. 73 of 1916, against an order of Babu Upendra 
Chandra Mukerjeé, Subordinate Judge, 2nd Court, of Hooghly, dated the 1ath 
August, 1915. ; a 
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for substitution as a aohies of the decree-holder, is not a representative of the said 
vendor decree- -holder, within the meaning of section 144 of the Code of Civil ` 


Procedure. 

Appeal by the Decree-holders Petitioners. 

Application for refund of money withdrawn by the Respondents 
Opposite Party. 

The material facts appear from the judgment. 

Babus Bepin Behary Ghose and Narendra Nath Cheney for 
the Appellants. 

Babu Manmatha Nath Roy for the Respondents. 


The judgments of the Court-were as follows : 


Teunon, J. :—This appeal is directed against an order made by 
the Subordinate Judge of Hooghly, on an application which pur- 


ported to be one made under section 144, Civil Procedure Code. It ` 


appears that the appellants before us, who were petitiovers in the 
Court of first instance, along with one Nolini Mohan Bose obtained 
a decree against certain persons and in execution proceedings put 
the properties of the judgment-debtors to sale. The sale in execu- 
tion took place on the r1th June, 1911, and on the next following 
day the appellants before us made an application that they should 
be substituted in place of their co-decree-holder Nolini Mohan Bose 
on the ground that on the 23rd March, r911, they had purchased 
his {rd share in the decree that they had jointly obtained. This 
application was refused on the rst January, 1912, Meanwhile a 
creditor of the vendor decree-holder who is now the respondent 
before us had on the 15th July, r911, attached Nolini’s share in the 
sale proceeds then lying in the Court of first instance. Against the 
order refusing their application for substitution the present appellant 
preferred an appeal to this Court, and by the order of -this Court 
made on the roth June, i913, the substitution for which they prayed 
was in fact made, In the interval on the 6th September, 1912, the, 
respondent, that is, the attaching creditor withdrew from the Court 
ethe money which he had attached in execution of his decree against 


Nolini, The application of the appellants then was that he should . 


be called upon to refund this money, and in order to bring the appli- 
cation within the provisions of section 144 Civil Procedure Code it 
was contended in the Court below, as it is contended here, that the 

_ creditor who thus withdrew the money belonging to his judgment- 
debtor N olini is a representative of Nolini as decree-holder in the 
suit in which the original decree was obtained. 


December, 13. 
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In support of this contention we have been referred to three cases, 


Shama Purshiad v. Hurro Purshad (1); Prosunno Kumar Sanyal v. 


Kali Das Sanyal (2); and Dorasami v. Annasami (3). Of these” 7 
cases the first two do not appear to us to have any application to thé> 
case before us, and the third case, if at all applicable, goes against 
rather than in favour, of the contention that has been advanced by 
the appellants. The attaching creditor respondent was no party, to 
the decree in execution of which the properties of certain judgment- 
debtors had been attached, and he was also no party to the proceed- 
ings in which the substitution sought for by the. appellant was first 
refused and eventually made. We are not prepared to so extend the 
scope of section 144 Civil Procedure Code as tó hold that the res- 
pondent is a party or the representative of a party to the decree or 


` 


` 


_ order in question, 3 


This appeal is therefore dismissed with costs. We assess “the 
hearing-fee at three gold mohurs, ` 

Greaves J.—I agree. 

A TM Appeal dismissed. 


(1) (1865) 10 M. I. A. 203. (2) (1892) I. L. R. 19 Calc. 683. 
(3) (1899) I. L. R, 23 Mad. 306. 
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CIVIL RULE... 
` Before Mr. Justice N. R. Chatterjea, and Mr. Justice Newbould. - 
ENDAY ALI HOWLADAR 


v. 
. BINODINI DUTTA AND OTHERS,* 


Substitution—Assigument pending suit—Assignment questioned —Dispute,: Uf to be 


investignted—Revision—Impropéer exercise of discrotion—Civil Procedure 


Code (Act V of 1908), Sec. 115, O. 22, R. 10. 

If a person applies to be substituted or added under order 22, rule 10 of* the 
Code of Civil Procedure, on the ground of assignment during the pendency of a 
suit, and it is disputed, the Court has power to” decide such dispute. 

_O. 22, R. 10 of the Code of Civil Procedure is not confined to cases of admitted 


o 


` & Civil Rules Nos. 444 to 449 of 1918, against an order of Babu Ashutosh Pal, ` 
Officiating Subordinate Judge of Barisal, dated the rafh June, 1918, teversing that 
of Babu Gobinda Chandra Chakravarti, dated the 28th May, 1917. 
. t 


\ 
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* An improper exercise of discretion by the lower Court i is no ground for revision 
by High Court. 
Application under section 115 of the Code of Civil Procedure 
by the Plaintiff in a rent suit. ` 


. Application for substitution under O. 22, R, ro of the Code of 
Civil Piocedure, on the ground of assignment of plaintiffs interest 
in the suit property, pending suit, by the Opposite Party. 

The primary Court refused substitution. This order was reversed 
on appeal. Hence this application. 


Babus Jogesh'Chunder Roy and Anilendra Nath. Roy Chowdhury 
for the Petitioner. 


Dr, Sarat Chandra Basak and Babu Urukram Das Chuckerbutty 
for the Opposite Party. 


The judgments of the Court were as follows :, 


These Rules were granted in connection with an order of the 
Subordinate Judge of Barisal granting an application under order 
22, rule 10, Civil Procedure Code. 


The petitioner brought certain rent suits and pending these 
rent suits, he executed a conveyance-in favour of the opposite parties 
in respect of certain properties: The opposite parties applied for 
substitution of their names in the place of thg petitioner in the rent 
suits on the grounds that the petitioner had sold his interest in the 
tenure which included the land in respect of which the rent suits were 
instituted. The application was opposed by the petitioner on the 
~ ground that the kobala had been tampered with and that -he had not 
sold the properties in suit to the opposite parties. 

The Court of fir t instance held that it could not rely on the 
kobala as purporting, to convey the interest of the petitioner in the 
suit to the opposite parties and accordingly dismissed the application 
for substitution on the 28th May, 1917. The rent suits were then 
tried and decreed in favour of the petitioner on the 18th June, 1917. 
Tha opposite parties in the meantime appealed against the order 

of the Munsiff, dated the 28th May, 1917, and on appeal, the learned 
Subordinate Judge held that the tenure in question was sold to the 
opposite parties and ordered them to be substituted in place of the 
petitioner. 


The petitioner thereupon obtained this Rule and it is neadi 
on his bebalf that the provisions of order 22, rule ro applies only 
to cases where an assignment, creation or devolution of any interest 


CY is admitted, 
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There is, however, nothing in the Code to indicate that the rule 
is applicable only to cases of admitted assignment, creation or de- 


` volution of interest, On the contrary, the fact that an appeal is 


allowed against an order under rule 10, order 22 giving, or refusing 
to give, leave, indicates that the primary Court has the power to 
enquire into the question of the assignment, creation or devolution, 
An appeal against an order under ordet 22, rule 10 would be mean- 
ingless if the order under that tule could be made miya in cases 


: where the assignment etc, was admitted. 


Iti is contended that the provision for an appeal is necessary for 
cases where the other party to the original suit, (for instance the con- 
tending defendants in the present case), disputed the right of the 
persons setting up the assignment, creation or devolution of interest ; 
but in such cases also the question of the assign:nent creation or 
devolution may have to be gone into if the other party raises it and 
we do not see sufficient reason for holding that the inquiry as to the 
assignment, creation or-devolution is restricted only to cases between 


the assignee and the other parties to the suit, f 


Reliance is placed upon the Omission of thé words "given either 
with the consent of all parties or after service of notice in wrjling 
upon them and hearing their objections (if any)” from order 22, 
tule 10 of the present Code as indicating that the rule applies only 
when the assignment etc, is admitted. 

But if that is so,there does not seem to be any rcason for omit- 
ting the words “with the consent of all parties.” It seems to us that 
the words were omitted because they were thought to be unnecessary. 

It is pointed out that order 22, rule 5 expressly gives power to 
the Court to, decide the question as to whether a person js° or is 
not the legal representative of a deceased party whereas no such 
power is given to the Court under Order 22, rule ro, 


Section 366 of the old Code directed that the question as to who 
is-’ the legal representative of a deceasetf plaintiff, should be decided 
by the Court at or before the hearing of the suit, or the Court may 
stay the suit until the fact has been determined in another'suit, In í 
the present Code, the provision for having such dispute determined 
in another suit has been omitted. : 
But there was nothing in the old Code nor is there anything in 
the present to prevent the Court from deciding the question of assign- 
ment, creation or devolution of interest under order 22, rule 10, if 
any such assignment etc., is disputed. Ifa party applies to be sub- 
stituted or added om such a gronna; and it is disputed, we think in 
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the absence of a provision to the contrary, the Court has the power 


to decide such dispute. : 

The assignment may be of the whole subject-matter of the 
suit, In such cases the assignor has no further interest in the liti- 
gation, the assignee being the only person interested in the result: 
and the assignee is bound by the result of the litigation. If the con- 
tention of the petitioner be upheld, the assignee cannot come in to 
protect his interest in the suit and is out of Court as soon as ` the 
assignment is ‘denied by the assignor. Having regard to the provi- 
sion of the section and to the considerations mentioned, we are of 
opinion that the Court has the power to decide the question of as- 
signment, creation or devolution of interest under order 22, rule I0. 

The next question is whether the lower appellate Court was 
Wrong, in setting aside the order of the Munsiff as the tenants defen- 
dants had ‘not been made parties to the appeal, _ 

It appears that the tenants defendants did not oppose the appli- 
cation in the Court of first instance, the petitioner being the only per- 
son who opposed it, In these circumstances, it was unnecessary to 
make the tenants defendants parties to the appeal. It is true that 
the opposite party did not get the trial of the suits Stayed pending 
- the hearing. of the appeals. But they had applied to the’ Munsiff to 
stay thé trial of these suits on the ground that they were going to 
appeal. That application was rejected by the Munsiff presumably 
at the instance of the petitioner. 

Then it is contended that the Court of first instance having refus- 
ed leave in the exercise of its discretion, the learned Subordinate 
Judge ought not to have interfered in the matter. But the Munsiff 
refused leave not in the exercise of his discretion in the matter, but 
because he could not rely “upon the Kobala as purporting to convey” 


to the applicants for substitution the interest of the petitioner in . 


these suits, That finding was reversed on appeal upon the evidence, 
The opposite parties had one month allowed by law to appeal, and 
they had asked the Munsiff to stay the hearing of the suit, but the 
Munsiff as stated above rejected the application upon the objection 
of the petitioner. But if the learned Subordinate Judge has not 
properly exercised his discretion in the matter, we cannot interfere 
with his order in revision on that ground. 

In these circumstances, we think that we should not interfere 
with the order of the learned Subordinate Judge passed on appeal, 
and these Rules are accordingly discharged with costs—two gold 
mohurs in all. : 

AT. M, Ltules discharged. 
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APPELLATE CIVIL: 
Before Sir Earnest Fletcher, Knight, Judge, and Mr. Justice Cuming. 
pode = CHANDI CHARAN MITRA 1 | 
1919s 
Marth, í r - 
a HARIBOLA DAS.* 


Debutier—General endowment—Deity named—Deed; validity of—deed not rec- 
tied—Transfer. i - a * bs : 

Under Hindu Law, a general endowment for the worship of God, without giv~ 
ing the name of the deity, for whose benefit the endowment is to ‘take effect, is 
void for uncertainty : Phundan Lal v. Srimati Arya Pritinédhi Sabha (1) followed : 
Bhupati Nath Smrititirtha v. Ram Lal (2); Mohar Singh v. Het Singh (3), and 
Chatarbhuj v. Chatarjit (4) distinguished. 


1 D ` 
If such a deed, of endowment is not rectified within 3 years from the date of 
_ execution, a shebait named in the deed,” can transfer without legal necessity, 


property in the deed. 
Appeal by the Plaintiff. ° 
Suit to recover possession of certain lands on declaration of title. 
The material facts appear from the judgment. 
Babu Rishindra Nath Sarkar for the Appellant. 
` No one appeared for the Respondent. 
The judgment of the Court was as follows: : 
Màrch, 10, This appeal is preferred by the plaintiff against th2 decision of - 
— PP pre 
the learned District Judge of Rungpore, dated the agth January, 
.1917 reversing the decision of the second Munsiff of the same 
wre place. The plaintiff brought the suit to recover possession of 
; certain lands on declaration of title. The plaintiff alleged that he 
‘ had purchased the property under two deeds. Now; the learned 
Judge of the Court of appeal below found that the property was 
 debuttar, that the plaintiff's vendor was the skeġait and that there 
i was no legal necessity for the alienations. “The first point in the 
case is “Is the property debutter ?” The document ynder which 
‘the endowment is said to have been established is before us. It 
conveys to one Santiram Bairagi the property for the purpose of the 
* Appeal from Appellate Decree No. 710 of 1917, against the decree of 
S. C. Mallik, Esq., . District Judge of Rungpur, dated the 29th January, 1917, 
reversing that of Babu Sarada Prasad Banerjee, and Munsiff, at_Rungpur, dated 


` the 31st July, 1915. 
(1) (rgtt) 11 I. C. 260. 
- (2) (1909) 1. L. R. 37 Calc. 128 310 C., L. J. 355: 
D (3) (1910) I. L, R. 32 All. 337 - (9) G91) L L. R, 33 All. 253. 


a 
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sheba of God and Santiram Bairagi is allowed to enjoy the property 
from generation to generation. The point that has been urged is 
that this deed of endowment is void for uncertainty. It is said 
that under the Hindu system of law a general endowment for the 
worship of God without giving the name of the deity for whose 
benefit the endowment is to take effect is not valid. The case is 
covered by the decision of Chief Justice Sir John Stanley of the 
Allahabad High Court and Mr. Justic: Bavrerj:2 in the case of 
Phundan Lal y. Srimati Arya Pritinedhi Sabha (1), The learned 
Judges there remarked “As we have already said, there was no 
Thakurji and no Thakurdwaree. Therefore, the dedication was 
bad on the ground of uncertainty. This case is distinguishable 
from the cases of Bhupati Nath Smrititirtha v. Ram Lal Maitra (2) ; 
Mohar Singh v. Het Singh (3), and Chatarbhuj v. Chatarjit (4). In 
all these cases, the gift was, in favour of the deity named in the 
deed of dedication and it was held that, although the image of the 
deity bad not been installed and consecrated, the endowment was 
nevertheless valid.” It really comes to this: An application of the 
ordinary principles of the Court of Equity with reference to the 
enforcement of a trust. This trust may be executory in form but 
the person for whose benefit it has got to be enforced must be 
capable of being ascertained and, according to these learned 
Judges, the gift for the benefit of God without naming the Thakurji 
is according to the Hindu system void for uncertainty. That seems 
to us to be right. As far as experience ‘goes, all these endowments 
are made for the deity and each for a particular Thakur and there 
being no Thakur here indicated for whose benefit the property is 
to be held, the Court is unable to say for which of the-Hindu 
deities the endower intended that this property should be held. 
The period of 3 years during which the rectification could be made 
has long expired since the document is dated the 25th Assin, 1136. 
In that view of the case, the person. who transferred the property 
to the plaintiff apparently had a good title to transfer. We must 
accordingly set aside the judgment and decree of the- learned District 
Judge and decree the plaintiff's suit with costs both here and in 
the Courts below, f 

A. T. M. Appeal allowed: Suit decreed. 


(1) (1911) 11 I. C. 260. 
(2) (1909) I. L. R. 37 Cale. 123; 10 C. L. J.355- P 
(3) (1910) I. L. R. 32 All. 337. (4) (1911) I. L. R. 33 All. 253. 
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Before Mr. Justice Teunon and Mr. Justice W almsley, 


SRIDHAR-MAITY 
9, 

RAM GOBINDA JANA AMD OTHERS,* 

Limitation—Limitation Act (IX of 1908), Sch. I, Art. °132— Mortgage—Hypothe- 
cation of property to secure payment of paddy. i 
Per Teunon, F. (Walmsley, F. contra) : When a bond hypothecates property to 
secure payment of principal ‘amount of paddy in paddy and also providing for 
interest calculated in paddy, asuit brought upon that bond is a suit to enforce payment 
of money charged .upon immovable property within the meaning of article 132, 


Seh. I of the Limitation Act: Nilmoney Sinha v. Haradhan Das (1) followed. 
Rashbihari Das v. Kunjabihart Patra (2) not followed. 


Appeal by Defendant No. 2. 
Suit to enforce a mortgage bond. 


This suit was brought by the plaintiff to recover Rs. 350, as 
value of paddy, due upon a mortgage bond, executed in plaintiff’s 
favour by the predecessor of defendants Nos. 1 and 2. Defendant f 
No. 3 was a subsequent mortgagee. Being unable to pay offa ` 
previous debt of 3 bishis, 4 aras of paddy (each bishi measuring 
30 maunds), the mortgagor executed the mortgage kistibundi bond 
in suit, on 30th Aswin, 1309, and stipulated that he would pay off 
the said debt per kist, that if he allowed any of the kists to 
lapse, the paddy for all the remaining kists would be treated as 
principal at once and he would pay the whole of the principal with 
interest at the rate of 6 chattaks per uri per year till realisation and 
that a property consisting of 3 bighas of land would remain as simple 
mortgage to the plaintif by way of security till the realisation of 
mortgage dues. 

` Babu Joytish Chandra Hasra for the “Appellant: The loan of 
paddy with interest payable in paddy on a mortgage bond is not a 
charge on immovable property within the meaning of article 132, 
schedule I of the Limitation Act. The article applicable in the 
present case is either article 116 or article 120. See Rashbikari ‘y, 
Kunjabthari (2). 

Babu Santosh Kumar Pal for the Respondenle The substance 
of the transaction was that the fand was made security for the value ` 


# Appeal from Appellate Decree No. 112 of 1917, against the decree of Babu 
Bhupal Chandra Ganguly, Subordinate Judge of Midnapur, dated the 4th Septem- 


`. ber, 1916, affirming that of Babu Nalini Kanta Basu, Munsiff of Contai, dated the 


14th December, 1914. S 
(1) (1909) 2 I. C. 141. : (2) (1915) 24 C. L. J. 348. 
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` of the paddy, for upon forfeiture to deliver paddy, the mortgagee 
would be entitled to claim not the specific paddy but its price ; ins 
other words, the parties contemplated the sale of the property given 
as security, for the value of paddy, principal and interest: MVilmoney 
Sinha y, Hardhan Das (1). The primary object of the suit was to 
Tecover money and what the plaintiff wants in this caseis money and 
not paddy. The Court, in case the plaintiff succeeds, will give the 
plaintiff, money, and not paddy. Hence the article applicable is 
article 132. See Srigati Lal v, Sarat Chandra (2). Article r16 
applies to a suit for compensation for the breach of a contract in 
writing registered and not to a suit for specific performance as in the 
present case, Article 120 is a residuary article and as was held in 
Sharoop v, Jogessur (3) should be sparingly used. Moreover, the 
market value of the paddy is set forth at Rs. 2-1-5 per maund in thé 
bond. ‘Tf you have to sue me in Court, you shall get the money 
value of the paddy at the rate as stated above and you shall get 
the interest at the market rate each year.” Thisis a clear statement. 

Babu Jyotish Chandra Hazra in reply: The statement—“if you 
have to sue me etc” is only a stipulation by way of penalty. The 
case of Sripati Lal v. Sarat Chandra (2) is distinguishable. That 
was a case where interest was realisable in money, 

The judgments of the Court were as follows : 


Teunon, J.—This appeal arises out of a suit brought to enforce 
a mortgage. The bond recites that at the time of its execution 3 bishis, 
4 kuris of paddy were owing by the defendant in the present suit to 
the plaintiff. It next provides that the paddy should be repaid or 
delivered by certain instalments and that on unpaid instalments 
interest should run at the rate of 3 chittaks per ġuri. 
In reliance upon the decision of a Divisional Bench of this Court 
in the case of Kashbihari Das, v. Kunjabihari Patra (4) it is’ con- 
tended by.the appellant that the present suit is not one brought to 
enforce payment of money charged upon immovable property and 
that the rule of limitation applicable is the rule to be found in 
article 116 or article 120 Of.the schedule to the Limitation Act. If 
the six years’ rule of limitation be applicable it is not and cannot be 
contested that the suit when brought was out of time. Thus the 


question is whether the suit out of which this appeal arises is in fact’ ; 


one brought to enforce payment of money charged upon immovable 
Property and so the twelve years’ rule of limitation applies, Though 


(1) (1909) 2 I. C. 111. z (2) (1918) 22 C. W. N, 790. 
(3) (1899) I. L. R. 26 Cale. 564 (F, B.). (4) (1915) 24 C. L. J. 348, 
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the bond stipulates for the payment of the principal amount of paddy in $ 
paddy and also provides for interest calculated in paddy, it contains the . 
valuation of the principal amount at Rs. 199-8-0 and it further pro- 
vides as follows :—“ If I fail to make payments according to this 
bond and you have to bring a suit, you will be entitled to value the 
paddy due on,account of principal at the price which has been men- 
tioned above, and you- will be entitled to value the paddy due on 
account of interest at the market rate for each year. You will be 
entitled to realise the same by sale of the mortgaged property.” 


We have not before us the mortgage bond that was under consi- 
deration in the case of Rashbikarit Das v. Kunjabihari Patra (1). 
But if there was no express reference in the said mortgage bond to 
the money value of the paddy, 1 should be prepared on the 
strength of the clause which I have quoted to hold that the present 
case can be distinguished from Rashdihari. Das v. Kunjatihari 
Patra (1). But I desire further to say that if the present case can- 
not be distinguished from the one to which I have just referred 1 am 
not prepared to concur in or follow the view taken.in that case that 
where a bond hypothecates property to secure payment of paddy, 
the suit brought upon that bond is not a suit to enforce payment of 
money charged upon immovable property. I agree on that point*in 
the reasonings of Mr. Justice Mookerjee in the case of Milmoney 
Sinha v. Haradhan Das (2). In this view in my opinion this appeal 


‘must be dismissed with costs. 


Walmsley, J.—I regret that I cannot agree with the view taken 
by my learned brother. Looking at the document it appears to me 
that the rule laid down in the case of Rashbihari Das v. Kunja- ` 
bihari Patra (1) is applicable and 1 therefore think that the appeal 
should be allowed. f 


In accordance with, the views taken by Teunon, J. this appeal is 
now dismissed with costs. 
A, T.M. Appeal dismissed, 
(1) (1915) 24 C. L. J. 348. : (2) (1909) 2 I. G. rx. 
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Before Mr. Justice Teunon, and Mr. Justice Richardson, 


ABHOY SANKAR MAZUMDAR AND OTHERS in 
` 0. s TEN 
s > wed 
RAJANI MANDAL,* Hay, 16, 17, 20. 
Fune, 20. 


i Presumption—Bengal Tenancy Act (VIII of 1885), See. 50, els. (1), (2), (3)— 
Alteration—Land held by raiyat?—Affected’—Amalgamation—Holding, ~ ‘ 
partly consisting of inherited land and partly of acquired land—Variability 
of rent—Proof—Rent fixed in perpetuity . E 
Per Curiam: The-rule and presumption laid down in section 50 of the Bengal 

Tenancy Act, may be applicable to the several parcels of Jand of- which the holding 
consists, when the question arises, Part of the holding may be inherited land, 
part may have been acquired by purchase from another raiyat. In either case, 
“the raiyat may tack on his own occupation of the land df an ‘unvaried rent, tothe — 
occupation at an unvaried rent of his predecessors in interest who, as regards land 
-t acquired by purchase from another raiyat, will include his vendor and his vendor's 
predecessor. E 
. The transactions by which a landlord agreed to receive a lump sum as rent for 
all the lands comprised in cach holding were accompanied by the executions of 

a pabuliats, But-the lump sum was, in-e&ch case, merely the total of the rents pre- 

bial payable for the separate parcels of land then amalgamated: : 

Held, that under clanse (3) of section 50 of the Bengal Tenancy Act, the mere 
amalgamation of the land, would not have affected the operation of that section in 
favour of the raiyat. 

Per Teunon §: The purchaser of a non-transferable holding cannot claim 
recognition by the landlord as a matter of right, but-if he obtains recognition from 
the landlord whether by payment or Otherwise, then, in the absence of special 
circumstances, he is admitted into the original tenancy with all its incidents and 

- becomes the successor in interest of his ‘vendor. . ae 
Per Richardson, F.: The language of clause (1) of section 50 of the Bengal 

Tenancy Att, is elliptical. The words ‘a tenure orsholding? or ‘land constituting 
a fenure or holding,” are to be added after the word ‘held’ in the sentence ‘When 
-a tenure-holder or raiyat and his predecessor in intorest has held at a rent or rate 
- of rent ete.’ _ 
. Q S S 

< Alteration implies comparison. The area of the tenure or holding when the 
; question arises, must, under clause (1) of section 50, be compared with the area of _ 
-~ the tenure or holding at the time of the Permanent Settlement. 

The principal rule enacted in clause (1) of section 50 and the subsidiary presump- 

_ tion created by clause (2), assume the continuity and identity of the tenure or hold- 

” ing throughout thé whole period from the Permanent Settlement onwards. 

i Iñ the case of raiyati holdings, clauses (1) and (2) of section 50 of the. Bengal 

Tenancy Act, should be read subject to clause (3): In clause (3), ‘land held by a 


* Appeals from Appellate Decrees Nos. 1654 and 2180 to- 2196 of 1916, against 
the decrees of S. Pa Seh, Esq., Special Judge of Raridpur, dated the rath April, 
` 1916, reversing those of Babu B. K., Dutt, Assistant Settlement Officer of Rajbari, 


- dated the 28th April, 1915. 


= 
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Tralyat’ refers to land which either constituted or formed part of the original holding, 
and the word ‘affected’ means adversely affected, adversely that to the raiyat. 

The main rule and the presumption are made applicable to land, which at the 
time when the question arises, may form part only of the raiyat’s holding. The 
raiyat must show in the first instance that he has held the land at the same rent at 
least for the 20 years before suit. 

The mero fact that variability of rent is one of the original incidents of the | 
. tenancy, affords the landlord no protection. 

‘Section 50 of the Bengal Tenancy Act, does not provide a method of proving 
that the rent was originally fixed in perpetuity. It lays down that if the rent has 
not been changed for a certain time, it shall not be subject to enhancement. 

Section 50 of the Bengal Tenancy Act, is not affected by the variability of the 
rent at the inception of a tenancy. 

The mere fact that rent is expressed to be variable, by itself, makes no differ- 
ence. The true question in each case is whether the instrument on which the 
landlord relies, is merely confirmatory of the pre-existing interest or tenancy of 
whether it creates a new tenancy, and in the case of raiyati holdings this question 
shoyld be considered with reference to the provision contained in clause (3) of ` 


. section 50 of the Bengal Tenancy Act. 


Appeals'by the Plaintiffs. 


Applications by the landlords (plaintiffs) for the settlement of 
fair rents. 


The material facts appear from the judgment. 
Babus SaratChandra Roy Chowdhury, Priya Sankar Mosumdar, 


* Baranasibast Mukherjee and Phanindra Lal Maitra for the Ap- 


 pellants, 

Balbus Narendra Kumar Bose and Biraj Mokan Majumdar 
for the Respondents. 

7 ` G A V. 

The judgments of the Court were as follows : 

Tennon, J.—These 18 appeals arise out of as many proceedings 
taken on the application of the landlord for the settlement of fair 
rents, in other words for the enhancement of rent, under section ros 
of the Bengal Tenancy Act. Under section 105A the tenants.con- 
tended that they held at fixed rents. In 16 cases the tenants suc- 
ceeded in both Courts below, and in two they succeeded in the 
second Court. Hence these 18 appeals by the landlord. 

In all the cases it has been established that the tenants and their 
predecessors have held at a rent which has not been changed during 
the 20 years immediately preceding suit and they are therefore 
prima facie entitled to the benefit of the presumption arising under 
section so, sub-section (2) of the Bengal Tenancy Act. ` 

In all the cases but one (Appeal No. 2181) Kabuliats were exe- 
cuted by the tenants in the years 1295, 1296, 1297 Or 1299. In 
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elevéh cases (Appeals Nos, 2180, 2184-88, 2190-92, 2194, 2196) 

these Kabuliats show that the holdings as now constituted were 

formed by the amalgamation of inherited holdings with holdings 
otherwise acquired. The holdings are non-transferable. 

‘ The.contentions of the landlord appellants before us then are, 

1 jerstly; that in the eleven cases just referred to the presumption is 

rebutted inasmuch as the acquisition of a non-transferable holding 

represents~ the creation of a new tenancy, and secondly, that in these 

¿eleven cases and in six others (that is in all except Appeal 2181) 

the presumption is rebutted by the further terms of the Kabuliat. 

I am unable to accede to either of these contentions. No doubt 
the purchaser of a non-transferable holding cannot claim recognition 
by the landlord as a matter of right, but if he obtains recognition 
from the landlord whether by “payment or otherwise, then in the 

a absence of special circumstances which do not here appear he is 
adinitted ‘into the original tenancy with all its incidents and becomes 
the successor in interest of his vendor. 

Even if the opposite view were to be taken, still under section 
50 (3) the presumption would not be rebutted as regards the portion 
or portions of the amalgamated holding representing the inherited 
holding. This point not having been taken in the Courts bel6w the 
facts have not been investigated. ž 

The second contention is based on two portions of thé Kabuliats 
—one (the kabuliat in 1654) has been translated and we have been 
asked to take this as typical of all. : The Kabuliat begins thus: 
“ Kismat nij Pushamlar madhye mowaji 1 Khada r1 pakhi 22 kanis 
jamir kat kamibesi sutre hajat asall bade Rs. 11-8-17 gonda 
jamar je ekkhani jote mahasoy diger jamidari sherestai lekha jai. ..”— 
of this passage we have had placed before us translations made or 
examined by four different translators, One vérsion runs: “Within 
Kismat nij Pushamla there is recorded in your zemindari sherista 
a jote of z khada ry pakhis 22 kanis bearing an annual rent of 
Rs,11-8-17 exclusive of all contingencies owing to variations.” 

The second runs thus: “In Kismat nij Pushamla there is a 
jote of x khada 11 pakhi 22 kanis of land bearing a variable rent of 
Rs. 11-8-17_ exclusive of the amount payment whereof is kept in 
suspense by way of rélief,” 

Neither of these translations can, in my opinion be accepted as 
correct, ‘Hajat’is a well known expression fora sum which never 
having been part of the rent is held is ferrorem over the raiyat and 
recorded as held in suspense for the time being. 

the difficulty experiencéd by the translators „is caused by the 


393 











‘N 


a. 


‘ YHE CALCUTTA LAW JOURNAL, (Vou. XXIX. 


words " Kamibesi sutre” but these words in reality convey nothing 
more than the expression “less or more” and whether read with the 
figure of area of with the figure of rent contain no admission that 
the rent has ever varied or is liable to variation. 

The later portion of the Kabuliat on which reliance is placed 
is as follows: “ Hereafter when you will cause the lands of my said 
jote (or jotes) to be measured, I remaining present at all times with 
the measurement Amin, shall without concealment have all the 
lands in my possession measured: Further more on the occasion * 
of such measurement, on taking into consideration the quantity and 
quality of the land of the said jote, the nature_and price of the crop, 
and other local conditions, whatever rent you will (may) assess in 
a just and proper manner I, bringing into force (abiding by) all the 

, terms of this Kabuliat, will pay the rent so assessed without demur 
(excuse).” 

` THe learned Subordinate Judge wag ‘in doubt whether the clauge 
above translated referred merely to excess lands if any or to all the 
lands comprised within the holding, but though the language is some- 
what obscure and was possibly not intended to be plain to the raiyat, 
the clause is, I think, to be read as providing not merely for addi- 
tional rent on excess land but also for enhancement of rent, roughly 
on the grounds’set out in section 30 of the Act. 

But no variation has ever in fact taken place. The raiyats have 


held at a rent which has not varied for the-2o years immediately _ 


preceding suit. They are therefore entitled to the presumption that 
they have “held at the same rent from the time of the Permanent 

` Settlement. The agreements whether intended or net intended to 
have effect at some uncertain date after the year 1295 to 1299 cer- 
tainly do not show that the holdings were created at some time later 
than the Permanent Settlement or that between the time of the Per- 
manent Settlement and the year 1298, 96, 97 or 99 (as the case may 
be) the rent had been changed or had varied. 

- At the hearing, on this point we have been referred by the appel- 
lant to the case of Upendra Nath Ghosh v. Dwarkanath Biswas (1), 
and by the respondent to the case of Bisheshur Ray v. Rajendra 
Kumar Singh (2). The first mentioned case appears to support the 
contention of the appellant and the second to support the view I 
take but the reports do not set out the terms of the Kabuliat there 
under consideration and neither case therefore can be regarded as 
an authority on the question before us. In the first mentioned case, 
moreover, .the learned Judges appear to have found the creation of 


(1) (1916) 22 C, W. N. 322. (2) (1984) 18 C. W, Ns 949. 
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a new tenancy or admissions as to the state of things prior to the 
execution of the Kabuliat there in question. In the Kabuliat before 
us I find neither of these things. i 
On behalf of the appellants it has also been faintly suggested 
that the Subordinate Judge should have held tbat the tenants were 
.in possession of excess lands. Itis sufficient to say that I agree 
. with the Subordinate Judge’s decision on this point. 

_ In appeal No. 2181 it‘has been faintly suggested that the Sub- 
ordinate Judge has come to his finding as regards the rent for the 
20 years preceding suit on insufficient materials. He has proceeded 
on receipts or dakhilas from the 1297 to 1308, on the oral evidence 
of the tenants, and on the non-production of the landlord’s papers. 
In so doing he has fallen into no error of law. In this case there 

_ is no Kabuliat and therefdre nothing on which the appellant can 
rely as rebutting the presumption arising under section 5o of the Act. 
For these reasons I should dismiss all these appeals. 


In 16 of these appeals respondents have not appeared. These 


appeals will be dismissed without costs.. In the remaining two the 
respondents have appeared and these ope will be dismissed 
with costs, 

Richardson, J.—The language of clause (1) of section 50 is 
elliptical: ‘When a tenure-holder or raiyat and his predecessor in 
interest have held at a rent or rate of rent, etc.” To complete the 
sense something must be understood after the word “held.” If we 
` insert merely the word ‘ land,’ then the rule laid down might apply 
to land which only forms part of a tenure or holding when the ques- 
tion arises. It is true that in clause (3) which relates back to 
clause (x) the expression used is ‘land held by a raiyat,’ but the 
exception at the end of clause (1) which speaks of “ the tenure or 
holding” militates against such a construction of that and it would 
seem that the words which must be supplied are ‘a tenure or holding ’ 
or land constituting a tenure or holdirg.’ This is also consistent 
with the word ‘alteration’ in the exception. Alteration implies 
* comparison. The area of the tenure or holding when the question 
arises, must, under this clause, be compared- with the area of the 
tenure or holding at the time of the Permanent Settlement. 

The word ‘held’ is similarly used in clause (2) and grammar 
requires that the same words should be supplied after it asin 
clause (1). 

In this view both the principal file enacted in clause (c) ahd 
the subsidiary, but in practice extremely important, presumption 
cteated by clause (2) assume the continuity and identity of the 
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tenure or holding throughout the whole period from the Permanent 
Settlement onwards. The result so arrived at is, I think, in’accord 
with reported cases decided under the Bengal Tenancy Act. 

The question of continuity may sometimes give rise to difficulty. ` 
In the case of raiyati holdings, clauses (1) and (2) must be read 


subject to clause (3) which lays down that “the operation of this 


section, so far as it relates to land held bya raiyat, shall not be 
affected by the fact of the land having been separated from other 
land which formed with it a single holding or amalgamated with 
other land into one holding.” In this clause “land held by a 
raiyat? obviously refers to land which either constituted or formed 


` part of the original holding, and the word “affected” means adversely 


affected, adversely that is to the raiyat. The result seems to be 
that the main ‘rule and the presumption;are made applicable to 
land which at the time when the question arises, may form part 
only of the raiyat’s holding. The raiyat must of course show in the 


` first instance that he Fas held the land’ at the same rent at least for 


the twenty years before suit. 

The rule and the presumption may thus be applicable to the 
several parcels of land of which the holding consists‘when the- -qués- 
tion arises. Part of the holding’ may be inherited land. Part may 
have bgen acquired by purchase from another raiyat. In either 
case the raiyat may tack on his own occupation of\ the land at an 
unvaried rent to the occupation at an unvaried rent of his prede- 
cessors in interest, who, as regards land acquired by purchase 
from another raiyat, will include his vendor and his vendor’s prede- 
cessors. 

In the present case we are dealing with raiyati holdings. The 
holdings, it may be taken, are of a composite character, consisting 
partly af land belonging to the raiyat’s original inherited holding or 


‘ holdings and partly, it may be, of land acquired by purchase 


or exchange. The first contention of the appellant landlord is 
that the Court below was wrong in applying the presumption created 
by clause (2) of section ‘50, to holdings of, this character or at any 
tate to the whole of the lands comprised in them. The point turns 
on clause (3) of the section and I agree with my learned brother 
that on the materials before us the contention must be rejected. 

The second point presents more difficulty and it may be put in 
this way. Ifthe tenant proves that he has held at the same rent or 
rate of rent from the time of the Permanent Settlement, or for the 
twenty years- before suit, is it a sufficient answer on the part of the 
landlord to say that while the rent has not in fact been changed, 


Vou XXIX,] HIGH COURT. 
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the tenant’has held under an agreement express or implied, accord- 
ing to which the rent would be a variable rent? If we are to be 
guided by the plain language‘of clause (t) of section so, the mere 
fact that variabilily of rent is one of the original incidents of the 
tenancy affords the landlord no protection. When an occupancy 
raiyat pays his rent in money, the rent is generally speaking subject 
‘to enchancement within the limits prescribed by the Act. That is 
to say variability of rent is, generally speaking, an original incident 
of the holding., 1f it be sufficient for the landlord to advert to 
that fact, then section 50 would be of little avail to occupancy raiyats. 
The section, however, does ` not provide a method of. proving that 
the rent was originally fixed in perpetuity- It lays down that if the 
rent has not been changed for a certain time, it shall not be subject 
to enhancement. 
a 


This appears to have been the view taken in Bisheshur v. Rajen- 
dra (1). That case was referred to and distinguished in Upendra 
‘v. Gopi (2). There however, the question related to a tenure and 
the ground of the’ decision seems to have been that the agreement 
by which four tenures were amalgamated into one at a variable 
rent created,a new tenancy. If-the agreement created a new 
tenancy as from its date, it would not signify whether the rent was 
or was not subsequently varied so as to exceed the total of the rent 
previously payable for the four tenures. -The case of Upendra yv, 
Dwarka (3) decided by the same learned Judges while it also 
related toa tenure is not so easy to distinguish. There a tenure 
appears to have been held for about 37 years at an unvaried rent but 
the landlord produced a Kabuliat of the year 1840 by which the tenure- 
holders predecessor in interest bad expressly agreed to pay 
“enhanced rent according to the pargana rate.” It does not appear 
that the rent had ever in fact been enhanced. The learned Judges 
say :-“The Kabuliat may be consiJerd either asa naw contract 
under which the tenants agreed to pay enhanced rent or asa con- 
tract containing recitals of the incidents of the tenancy .which was 
"in existence from before. In either view of the matter it shows 
that the rent was enhanceable.” It cannot be-denied that if these 
observations were intended as an expression of general opinion on 
the construction and effect of section so they would apply as well 
to a raiyati holding as to a tenure. But the learned Judges did not 
refer to the language of section 50 or to Bisheskur’s case (1). More- 


(1) (1914) 18 C. W. N. 949. (a) (1916) 22 C. W. N. 323. 
(3) (1916) 2a C. W. N. 322. 
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over, the terms of the Kabuliat are not stated and if the Kabuliat 
created a new tenancy, there was an end of the matter. 

In the present case the transactions by which the landlord agreed 
to receive a lump sum as rent for all the lands comprised in each 
holding were no doubt accompained by the execution of Kabuliats 
importing that the rent so fixed was variable. But the lump sum was 
in each case merely the total of the rents previously payable for the 
separate parcels of land then amalgamated. Regard being had to 
clause (3) the mere amalgamation of the land, as we have already 
decided, would not have affected the operation of section 59 in 
favour of the raiyat. Does the inclusion in the Kabuligts of the _ 
condition relating to variability of rent make by ‘itself any difference ? 
Does it entitle the landlord to say off-hand that here are new 


_ tenancies dating from the amalgamation ? 


In my opinion, when the questions I have put are fairly faced” 
they must be answered in the negative. Section 5o is not affected 
by the variability of the reat at the inception of a tenancy. Assume 
the creation of the tenancy prior to the Permanent Settlement under 
an agreement, which whether in writing or not, must be understood 
to have provided that the rent should be variable. Nevertheless, 
under clause (r) of section 50 if the rent has not in fact been "changed 
from the time of the Permanent Settlement” then it “shall not be liable 
to be increased.” lf an instrument is subsequently executed forty 


--or fifty years later, the mere fact that the rent is expressed to be 


variable will by itself make no difference. The provision for vari- 
ability of rent may be merely a repetition of one of the original 
incidents of the holding, an incident which does not exclude th2 
operation of section go. The true question in such cases would seam 
to be whether the instrument on which the landlord relies js 
merely confirmatory of the pre-existing interest or tenancy or whether. 
it creates a new tenancy, and in the case of raiyati holdings this 

question must be considered with reference to the provision con- 


tained in clause (3). , 
In these appeals, I agree with my learned brother that the land- 
lord has not succeeded in rebutting the presumption created by 


clause (2) by showing the contrary within the meaning of that clause, 


I agree, therefore, that the appeals should be dismissed. 


AT. Me Appeals dismissed. 


dice oom 
' CIVIL RULE. 
Before Mr. Justice N. R. Chatterjea and Mr. Justice Newbould, : 
CHAIRMAN, RAJPUR MUNICIPALITY. 
D. 


+ NAGENDRA NATH BAGCHI* 
Furisdiction—Ctvil * Court—Assessment—Bengal Municipal Act (Ill B. CG. of 
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G 


1884), secs. II3, II4, 116—Ultra vires—Assessment open to objection. on the | 


ground that it is ultra vires—Assessee objecting. 


ee It is only the circumstances and property within the municipality, and not circurhe 
stances and property outside the Municipality, that are to be considered in imposing 
a tax upon ‘a person. The assessment of tax with reference to the circumstasices and 
property outside the Municipality is‘ ultra vires: Kameshwar v. The Chairman F 
the Bhabua Municipality (1); Chairman of Giridih Municipality v. Srish (2) 
and Deb Narain. v. Chairman, Baruipur Municipality (3) followed. f 

Ifa question relates to amount of assessment of a holding according to cirtuti- 
stances and property within a Municipality, the decision of the Commissioners is 
final under section 114 of the Bengal Municipal Act, and the civil Court has no 


power to reopen the question of the assessment of the.holding which has been 7 


heard and decided by the Municipal Commissioners. 

Section, 116 of the Bengal Munigipal Act, does not take away the jurisdiction of 
civil Courts in a case in which it is alleged and established that the assessment, the 
propriety of which is in controversy, is open to objection on the ground that it is 
ultra vires. Itis only when the action of the Municipality has“been exercised in 
conformity with the powers conferred upon it by the Act that the civil Court has 
“no authority to interfere : Chairman of Giridih Municipality v, Srish (2) followed. 

If the assessment” was not in conformity with statutory provisions and was ultra 
vires, it is open to the assessee to object to the assessment under section 113 of the 
Bengal Municipal Act and on the disallowing of his objection, to bring a suit ina 

i civil Court for a declaration as to_the invalidity of the assessment. 


Application for revision under section 25 of the Provincial Small 
` Cause Courts Act, by the Plaintiff. 
Suit for realisation of Municipal tax. "i 
The material facts appear from the judgment. - 
` Babu Samatul Chandra Dutt for the Petitioner. 
Babus Rupendra Kumar Mitter, Monmohan Banerjee ane Nalin 
Chandra Paul for Opposite Party. 


The judgment of the Court was as follows : 


The question raised in this Rule is whether the Munsif was right 


* Civil Rule No. 521 of 1918, against the decision of Babu Moti Lal Roy, ard 
Munsiff of Alipur, having the Small Cause Court power, dated the 6th August, 1918. 


GY (1900) I. L. R. 27 Cales 849» 

(2) (1908) ILL. R. 35 Cale. 859, 7 Ci L. J. 631. 

(3) (1911) L L. R.,39 Cale. 141 ; on Appeal, (1913) Ia L. R. 41 Cale, 1683) 
t9 C. Li Je 205. ` 
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in holding that the assessment of tax on the defendant by the 
Municipality was ultra vires. 

It is found that the defendant had property within the jurisdic: 
tion of the Municipality, the annual value of which is only Rs 76 
and that the tax on such property could not exceed Re. 1, as was 
admitted by the officer of the Municipality examined in the case. 

The Court below has come to the conclusion that the circum- 
Stances and property of the defendant outside the Municipality were 
taken into consideration by the Commissioners in assessing the 

' defendant with a tax of Rs. 9. 

Section 8s of the Bengal Act III of 1884 lays down that the 
Commissioners may (to quote only so much of the section as is 
necessary) from time to time, at a meeting convened expressly for 
the purpose, impose within the limits of the Municipality, a tax 
upon persons occupying holdings within the Municipality according 
to their circumstances and property within tle municipality. 

It is clear therefore that it is only the circumstances and pro- 

perty within the Municipality, and not circumstances and property 
outside the Municipality, that are to be considered. This has also 
been clearly laid down in Kameshwar Pershad vy. The Chairman 
K4 the Bhabua Municipalily (1); Chairman of Girdih Municipality 

v. Srish Chandra Mosumdar (2); and Deb ‘Narain Dutt v. Chair- 
` man, Baruipur Municipality (3). It was also held in those cases 
that the assessment of tax with reference to the circumstances and 
property outside the Municipality is ultra vires. 

It is contended by the learned pleader for the petitioner that 
the defendant in the present case objected to the assessment; and 
under section 113 of the Municipal Act applied to the Commis- 
gioners to review the amount of assessment, that the application 
was heard by a committee under section 114 and was disallowed, 
and that under that section the decision of the Commissioners in 
such cases is final. Itis accordingly urged that n@ suit lies in 
respect of such assessment as section 116 Jays down that no objec- 
tion shall be taken to any assessment or rating in any other manner 
than is provided in the Act. Reliance was also placed in the cases 
of Manessur Dass vy. The Collector and Municipal Commissioners of 


\ 


Chapra (4) and Chairman, Municipal Board, Chapra y. Basudeo’ 


Narain Singh (5). 


(1) (1900) I. L. R. 27 Calc. 849. 

(2) (1908) I. L. R. 35 Calc. 859; 7 C. L. J. 631. 

(3) (1911) I. L. R. 39 Cale. 141; on apal (1913) 1. L. R. 41 Calc. 168; 
19 C. L. J. 205. 

(4) (1876) I. L. R. 1 Cale. 4 

f5) (1919) I. L. R. oy Caley 3743 II C.T J. 400. 
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There is no doubt that if the question relates to the amount of Civit. 
assessment of the holding according to the circunstances and pro- 1919. 
perty within the Municipality, then the dəcision of the Commis- Rajpur 
sioners is final under séction 114, and the civil Court has no power Municipality: 
to reopen the question of the assessment of the holding which has Nagendra. 


mo 


, been heard and deeided by the Municipal Comm issioners. Here, 
however, it is found that the assessment was made not only with 
respect to the holding, the defendant had within the Municipality, s 
but also in respect of circumstances and property outside the 
jurisdiction of the Municipality. That being so, the assessment was 

` ultra vires: and this distinguishes the cases relied on by the Iearned 
pleader. for the petitioner. 

It has been held in a number of cases that section 116 of the 
Bengal Municipal Act does not take away the jurisdiction of civil 
Courts in a case in which it is alleged and established ‘that the 
assessment the propriety of which is in controversy is open to objec- 
tion on the ground that it is u/tra vires; in other words, it is only 
when the action of the Municipality has been exercised in confor- 
mity with the’ powers conferred upon it by the Act that the civil 
Court has no authority to interfere [see Chairman of Giridih Muni- 
cipality v. Srisk Chandra Mosumdar (1)]. 

It may. be pointed out that in the case of Deb Narain Dutt v. 
Chairman, Baruipur Municipality (2), & portion of the property 
was situated within the Municipality, the annual value of which was 
Rs. 800 out of the total amount of Rs. 6,oco upon which the plain- 
tiff in that case had been assessed by the Municipality, and that the 
plaintiff took proceedings under section 114. In the case of > 
Kameshwar Prosad (3) also the plaintiff took proceedings under 
section 114. 

The person who has taken exception to the assessment is the, 
defendant in the present case but that does not make any difference. 

\ If the assessment was not in conformity with statutory provisions 
‘and was uléra vires, it is open to the assessee to raise the question 

\ by way of defence to an action for recovery of the tax. [See the 
case of Chairman of the Giridih Muniicpality v. Sirish Chandra 
Mosumdar (4)}. . l 

‘In the result, the Rule fails and is discharged with costs one 
gold mohur. . ` . 
A, T. M. . 4 Rule discharged, 


(1) (1908) I. L. R. 35 Calc. 859; 7 C. L. J. 631. 

(2) (1911) I. ae 39 Calc. 141 and (1913)*I. L. R. 41 Cale. 168; 19 C. 
J. 205 

(3) 9al L. R. 27 Cale, 849. (4) (1908) I. L. R. 35 Cale. 859 (867). 
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. CRIMINAL REVISION. 


Before Mr. Justice Richardson and Sir Syed Shamsul Huda, Knight 


Judge. 
Coane MRITUNJOY GON AND OTHERS 
1939; i v. 
February, 29. THE KING-EMPEROR.* ee 
ed 


Case, trial of—Criminal Procedure Code (Act V of 1898), Secs. 144; 195— Prose- 
cution for contempt of lawful authority—Penal Code (Act XLV of 1860), 
Sec. 188. Š 
No Magistrate is competent to take cognizance of a case except in accordance 
with the provisions of section 195 of the Code of Criminal Procedure, and a Magis- 
trate, whose order under section 144 of the Code was disobeyed, is not competent 
to try the caSe of disobedience under section 188 of the Penal Code. 
Application for revision, under section 435 of the Code of Crimi- 
nal Procedure, by the Accused. : 
The material facts appear from the judgment. 
The rule was obtained by the petitioners on three grounds, the © 
most material ground being the fourth one which was as follows :— 
“For that the learned Sub-divisional Magistrate acted illegally 
in taking cognizance of the offence under section 188 and directing 
issue of process against your petitioners himself, seing that he was 
_ the Magistrate whose order was alleged to have been disobeyed and 
whose complaint or sanction or order was necessary before the Court 
_ could take cognizance of the case.” pe 
Babus Dasarathi Sanyal and ` Debendra Narayan Bhattacharjee 
for the Petitioners, i 
Babus Manmatha Nath Mukherjee and Mukunda Behari Mullick 
for the Opposite Party. 
The judgment of the Court was as follows: 
February, 19 It appears that in connection with a civil suit pending in the 
F Court of the Subordinate Judge at Burdwan the plaintiff Srishti- 
dhar Mullick was appointed a receiver. One of the properties in ` 
respect of which the receiver was appointed was a ferry at Sutraghat, 
The receiver met with opposition in getting possession and ulti- 
mately on the 11th November, 1918, Mr. K. B. Mullick, Subdivi- 
sional. Officer of Kalna passed an order under section 144 of the 
Criminal Procedure Code directing the_petitionevs ‘to abstain from 
- going either to ply any ferry boat or to-erectany Bund on the Khari 
at or near Sutraghat and also from obstructing Sristidhar to ply a 
ferryboat or to erect a Bund over them.’ o 


# Criminal Revision No. 71 of 1919, against an order of Mr. K. B. Mullick, 
Sub-Divisional Magistrato of Kalna, dated the a3rd December, 1918. 


Vou XXIX] HIGH COURT. 

This order seems to have been duly served on the petitioners 
who were the second party in that proceeding. Subsequently there 
was a report by the Police that the petitioners had disobeyed the 
order under’section 144 and on receipt of this report the Magistrate 
on the 4th January, 19r9, directed the issue of process against the 
petitioners to answer to a charge under section 188 of the Indian 
Penal Code. 

This Rule was issued calling upon the District Magistrate and 
Sristidhar, the receiver, to show cause why the order directing the 
issue of process shduld not be set aside on grounds Nos. 1,4 and 5 
mentioned in the petition. _ 

It is clear that no Magistrate was competent to take cognizance 
of the case except in accordance with the provisions of section 195 
of Criminal Procedure Code and that Mr. Mullick whose own order 
was disobeyed was not competent to try the case (section 487 
Criminal Procedure Code). The point is not disputed and the Rule 
is made absolute on this ground alone, 

It will however be still open to the Magistrate to consider whether 
it is a fit case for grant of sanction under section 195. 

It has been brought to our notice that the Police purporting to 
act. under the authority of the order passed by the Magistrate under 
section 144 broke down a causeway which had been erected by the 
petitioners themselves before that order was passed. «It will be for 
the Magistrate to consider whether this action of the Police was or 
was not justified, and whether under the circumstances it is desirable 
to take any father action against the petitioners. 
AT. M 


Before Mr. Justice Richardson, and Sir Syed Shamsul Huda, 
Knight, Judge- 


HARIHAR ROY 
D. 
KING-EMPEROR.* 
Complaint—Criminal Procedure Code (Act V of 1898), Secs. 190 (1) (a), 529 
Cl. (¢)—Complainant, non-examination of—Irregularity— Furisdiction. 
The Superintendent of Police, by a letter addressed to the Deputy Commissioner, 
made certain charges of extortion against the petitioner, who was a Police officer. 


* Criminal Révision No. 988 of 1918, against an order of Mr. A. Majid, Deputy 
Magistrate of Jalpaiguri. = - 
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Rule made absolute. 
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This letter was placed before a Deputy Magistrate, who issued a warrant for the 
petitioner's arrest and thereby instituted the proceedings against the petitioner : 

Held, that if the Police Superintendent’s letter was not a “Police report,” it was 
a complaint and the Deputy Magistrate was empowered to take cognizance of off ences 
upon complaint, under section 190 (1) (a) of the Code of Criminal Procedure. 

The mere fact that the Superintendent of Police was not examined on oath, would 
not vitiate the proceedings or render the proceedings as taken without jurisdiction. 

If a Magistrate duly empowered, takes cognizance of an offence upon complaint, 
but omits to examine the complainant on oath, the omission is a mere irregularity 
which does not affect the Magistrate’s jurisdiction to try the offender. 

It is beyond the province of High Court to interfere with the discipline of 
Police officer or the exercise by the superior officer of Police, of their lawful powers. 

Application for revision under section 435 of the Code of 
Criminal Procedure, by the Accused. 

The petitioner was ordered to be tried under section 384 of the 
Indian Penal Code. 

The material facts appear from the judgment, 

Babu Manmatha Nath Mukerjee for the Petitioner. 

Mr. Orr for the Crown. . 


The judgment of the Court was as follows : 


This is a Rule upon the District Magistrate | of Jalpaiguri to show 
cause why the criminal proceedings pending against the petitioner 
under section 384 of the Penal Code in the Court of the Deputy Magis- 
trate of Jalpaiguri should not be quashed or in the alternative why 
the case should not be transferred to some other District for trial. 

The petitioner is a Police officer. In June 1918, the Superin- 
_ tendent of Police, Jalpaiguri, ~by a letter addressed to the Deputy 
` Commissioner made certain charges of extortion against the peti- 
tioner who had been suspended. The letter on receipt in the 
Deputy Commissioner’s office appears to have been placed before 
Mr. A. Majid, Deputy Magistrate, who issued a warrant for ‘the 
petitioners arrest and thereby instituted the proceedings against 
_the petitioner to which the Rule relates. 

Mr. Majid is specially empowered to take cognizance of offences 
‘under section 190 sub-section (r) clauses (a) and (2) of the Criminal 
Procedure Code. The first point taken on the petitioners’ behalf 
is that the Superintendent’s letter is not a police report within the . 
meaning of clause (4) and that Mr. Majid erred in taking cognizance 
of the case, as it appears that he did, under that clause. An offence 
under section 384 of the Penal Code is a ‘‘non-cognizable” offence 
and. it is argued on the authority of the decision of a Full Bench of 
the Bombay High Court in King-Emseror v. Sada (1) that the 


(1) (1901) I. L. R. 26 Bom. 150, 
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expression ‘police report,’ in clause (4) of section 19o (r) of the 
Criminal Procedure Code does not include a report made by a 
police officer of his own motion in a non-cognizable case. If that 
be sọ, what follows? In the definition of “complaint” in section 
4 (1) (A) of the Code itis stated that the term does not include 
“the report of a Police officer.” If the expression “police report” 
is to have a restricted meaning, then as the case cited itself shows, 
the meaning of the expression “report of 2 Police officer’ must be 
similarly restricted, so as to bring a report made by a Police officer 
of his own motion in’a non-cognizable case within the definition of 
“complaint.”, Otherwige such a report as the Police Superin- 
tendent’s letter in the present case would be neither a “complaint,” 
nor a “police report” nor could it be dealt with under section 
190 (1) (¢) as “information received from any person other thana 
police officer.” That could not have been intended by the framers 
of the Code. It is sufficient, therefore, for the purposes of the 
present case to say that if the Police Superintendent’s letter was not 
a “police report,” it was a complaint and the Deputy Magistrate is 
empowered to take cognizance of offences upon complaint under sec- 
tion 190 (1) (a), Itis said that the Deputy Magistrate did not ex- 
amine the Superintendent on oath under the provisions of sec- 
tion 200 of the Criminal Procedure Code. But even on the assump- 
tion that the Superintendent’s letter was a complaint the mere fact 
that he was not examined on oath would not in our opinion vitiate 
the proceedings or render them proceedings taken without jurisdic- 
tion. Under section 529 clause (e) of the Code if a Magistrate not 


empowered by law to take cognizance of anoffence under section 190 __ 


sub-section (1) clause (a) or clause (b) does so erroneously but 
in good faith, his proceedings are not to be set aside merely on 
that ground. That being expressly laid down if a Magistrate duly 
empowered, takes cognizance of an offence upon complaint but 
omits to examine the complainant on oath, the omission can hardly 
be more than an irregulafity which does not affect the Magistrate’s 
jurisdiction to try the offender. This is the second time that the 
petitioner has moved the Court to intervene in the proceedings 
against him, Op the last occasion this question of jurisdiction was 
not raised or mentioned. Moreover, the Police Superintendent's 
letter was based on information received by him and his examina- 
tion on oath would have been a mere formality, 
To sum up if the Superintendent’s letter was a “police report,” 
no question even of irregularity arises. If it was a “complaint” 
the petitioner has no substantial grievance. We are accordingly 
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unable to accept the contentions now put forward as disclosing any 
sufficient reason for quashing the proceedings. 

There remains the alternative prayer for the transfer of the case 
to some other Court for trial. The petitioner, though he is under 
suspension, is a Police officer. As a Police officer he is subject to 
the disciplinary rules of his department and the lawful authority of 
the officers to whom he is subordinate. He complains that dis- 
ciplinary orders to which he is bound to render obedience hamper 
him in the conduct of his defence. Now it is entirely beyond our 
province to ‘interfere with the discipline of the force or the exercise ` 
by the superior officer of Police of their lawful powers. We have 
no doubt that the observations made on the 23rd August, 1918, by 
the learned Judges who were then dealing with criminal matters have 
borne fruit and that the Superintendent of Police has honestly at- 
tempted to remove any cause of complaint on the petitioner’s part 
that he was being harshly or inconsiderately treated. 

On the other hand we were bound to satisfy ourselves that the 
conditions under which the petitioner is being tried do not impede 
him in his defence and for that purpose we must look at the matter 
not only from the point of view of the superior officers but also from 
the pomt of view of the petitioner. é 

The principal order governing the petitioner’s movements appear 
to be an order of the sth September, 1918, quoted in the explana- 
tion submitted by the Deputy Commissioner. By that order the 
Superintendent directs that the petitioner is to be "allowed faci- 
lities for instructing his legal adviser or taking such other steps as 
may be necessary for the conduct of his offence at any time on appli- 
cation made to me.” We are quite prepared to believe that no ex- 
ception can be taken to the spirit in which that order was meant to 
be carried out, The order nevertheless seems to involve this that 
the petitioner has to apply to the Superintendent from time to time 
for such facilities as he requires, The Superintendent may be quite 
willing to grant the facilities but there may be at any rate some 
delay before the petitioners applications are received or dealt with 
by him. The result has been to engender in the petitioner’s mind 
a feeling that his movements are unduly restrieted and on the 
materials before us we cannot characterise his state of mind as 
entirely unreasonable. 

While therefore we make no reflection on the conduct of ‘the 
superior Police officers and while no one questions the impattiality 

of the Deputy Magistrate before whoin the case is now pending, we 


_ ate of opinion that a transfer of the case is desirable and we direct 


Vou, XXIX] s HİGH COURT. . 


accotdingly that the case be transferred for trial to the Court of such 
scompetent Magistrate at Silliguri as the Deputy Commissioner of 
Darjeeling may appoint. - 

A T. M. ` Case transferred. 


~ 


Bor Mr. Jastice Richardson, and Sir Syed Shamsul Huda, 


Knight, Judge, E 


GIRISH CHANDRA DAS 
A l 
BHUSAN DAS.* : 


Criminal Procedure Code (Act V of 1898), Sec. 247—Date fixed for delivery of 
judgment—Complainant, absent. 


The hearing of a case under section 2 of Act XIII of 1859 (The Workman’s 
Breach of Contract Act) began on-the 21st November, 1918, and was adjourned to 
the-18th December, when the defence was closed and arguments were heard. The 
Magistrate then adjourncd the case to the 21st December for judgment. The 
attendance of complainant on that date was not specially directed. On the arst 
December, the Magistrate, instead of delivering judgment, acquitted the opposite 
party under section 247 of the Code of Criminal Procedure, on the Eround that the 
complainant was absent without any reasonable excuse : 


Held, that the case did not fall within the provision of section 247 of the Code 
of Criminal Procedure and the order acquitting the opposite party being erroncous, 


should be set aside. 

Application: for revision under section 435 of the Code of 
Criminal Procedure, by the Complainant. : 

The material facts appear from the judgment, ` 

Mr. Ahmed and Babu Bir Bhusan Dutta for the Petitioner. 

Babus Manmatha Nath Mukherjee and Satindra Nath 
Mukherjee for the Opposite Party. _ 

The judgment of the Court was as follows t 

In this case the opposite party was prosecuted by the present 
petitioner under section 2.of Act XILI of 1859. The hearing of 


the case began ‘on the 21st November, 1918, and was adjourned 
to the 18th December, when, as the ordersheet shows, the defence 


` © Criminal Revision No. 77 of 1919, against the order of Babu K. N. Bose, 
Honorary Magistrate of Scaldah, dated the 21st December, 1918. 
š \ 
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was closed and arguments “were heard. -The Magistrate then 
adjourned the case to the 2rst December, for judgment. On 


the 21st December the learned Magistrate instead of delivering judg- 


ment acquitted the opposite party under section 247 of the Code 
of Criminal’ Procedure on the ground that the complainant was 
absent without any reasonable excuse. Under section 247 “If the 
summons has been issued on complaint, and upon the day appointed 
for the appearance of the accused, or any day subsequent thereto to 
which the hearing may be adjourned, the complainant does not appear, 
the Magistrate shall, notwithstanding anything hereinbefore con- 

tained, acquit the accused, unless for some reason he thinks proper 
to adjourn thé hearing of the case to some other day.” 

The present case, in our opinion does not fall within that pro- 
vision because the hearing of the case had already been concluded. 
All that the Magistrate had to do was to deliver his judgment. 
The attendance of the complainant, ‘the petitioner, had not been 
specially directed. We are accordingly of opinion that the order 

_ acquitting the oposite party is erroneous and should be set aside. 


We set it aside and direct-the Magistrate to ə dispose of’ the case 
in accordance with law. 


A. T, M. Rule ute absolute, 


APPELLATE CIVIL: 
Before Mr. Justice N. Rv Chaiterjea and Mr. Justice Richardson. 
NAZ!R-ALI SHIKDAR 


D. ; 
5 BANSHI BADAN PATWARI.* 


Ejectment—Bengal Tenancy Act (VII of 1885), Sec. 85 Sub-sec. (2)—Sub-lease 
by raiyat, for more than g years, after the passing of Bengal Tenancy Act— 
Ratyat, if bound. ` 


< ~ 


A sub-lease granted by a raiyat, for a term excecding 9 years, after the passing 
of Bengal Tenancy Act, is void not only against the superior landlord, but- also 


# Appeal from Appellate Decreg No. 2078 of 1915, against the decree of Babu 
Tinkowri Chowdhury, Officiating Additional Subordinate Judge of Chittagong, ` 
-dated the roth May, 1915, modifying that of Babu Makhan Lali Mukherjee, ` 
Additional Munsiff of Chittagong, dated the zoth April, 1914. 


Vou. XXI x] HIGH COURT, 


against the raiyat himself: Yarip v. Durfa (1) ; Telam Pramanik v. Adu Sheik (2) 
and Baisnab v. Ram Kumar (3) followed ; Manik Borai v. Bani Charan (4) and 
Abdul Karim v. Abdul Rahaman (5) distinguished. 


Appeal by the Defendant. 
Stiit for ejectment. 


The material facts appear from the judgment. 


Babu Khitish Chunder Sen (for Babu Chandra Sekhar Sen) for 
the Appellant. 
Babu-Bepin Chandra Bose for the Respondent. 


w 


The judgment of the Court Was as follows : 


This appeal arises out of a suit to recover .khas ` possession of 


’ the disputed lands from the defendant who is found to have been _ 


an under-raiyat to whom a permanent sub-lease had been granted, 
alter the passing of the Bengal Tenancy Act. 

The decisions on the question whether a sub-lease granted in 
contravention of provisions of section 85 of the Bengal Tenancy 
Act is void not only against the superior landlord but also against 


_the raiyat himself are conflicting. It haš been held in several cases ; 
that a sub-lease granted bya raiyat fora term exceeding 9 years. 


(after the passing of Bengal Tenancy Act) and erroneously registered 
in contravention of the’ provisions of section 85 clause 2 to prove the 
tenancy. is inadmissible under section 91 of the Evidence Act. We 
may refer tq the cases of Jarif Khan v. Durfa` Bewa (1) ; Telam 


Pramanik v, Ady `Sheik (2) and Baisnah Charan v. Ram . 


Kumar (3). 

On the other handin some other cases the view taken is that 
the question of the invalidity of a sub-lease granted in contraven- 
tion of section 8s(r) and (2) can be raised only by the landlord of 
the raiyat, for instance see Manik Borai v, Bani Charan-(4) 3 Abdul 
Karim v. Abdul Rahaman(5). The actual decision in these cases how- 
ever may be explained on the ground that the under-raiyat who sought 
to recover possession had been in possession under a subsisting 
tenancy and had been dispossessed or was defending his possession 

‘under an existing tenancy. Where an undeyr-raiyat is in possession 
as a sub-lessee he can recover possession (on being dispossessed) 
or defend his possession on the strength of a subsisting tenancy 
which can be established from possession and other circumstances 

(1) (1912) 16 C. L.-J. 144; 17C. W.N 59. 

(2) (1913) 17 C. W. N. 468. (3) (1914) 18 C. W. N. CXL. 
(4) (1910) 13 C. L. J. 649. ` 

(5) (1911) 15 C. L. J. 672 ; 16 C, W. N. 618, gA 
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although he cannot produce his lease in writing by reason of the 


. invalidity of the written lease. In fact in the case of Manik “Borai 


v. Bani Charag (1) itsélf the learned Judge held that the suit (in 
that case) “ought not to haye been dismissed on the ground that 
the plaintiff had acquired no valid title to the property because even 
though the instrument under which he. claims, be inoperative under 
section 85 of the Bengal Tenancy Act, he had a subsisting interest 


- hen the action. was commenced,” and in the case of Jurip Khan 


v. Durfa Bewa (2)' the case of Manik Borai(1) was explained 
on that ground. The distinction was again relied upon in the recent 
unreported case of Gonesh ondol v. Thanda Namasudrani (3) : 
see also Fazel Sheikh v. Keramuddi- Sheikh(4). 


In the present case however no such consideration arises, because 
although the under-raiyat was ‘the defendant in possession, it is 
found that a notice to quit under section 49 (b) had been duly 
served upon him.~ He cannot therefore rely upon any subsisting 
tenancy. Under the circumstances we think the plaintiff is entitled - 
to khas possession. 


A question of limitation was sought to be raised in argument in 
this ‘Court ; but the determination of that question depends upon 
the consideration of question of fact which have not been found 
because the appellant did not press the question of limitation in the 


lower appellate Court |" ~ 


The appeal is accordingly dismissed with costs. 


A. T. M. i Appeal dismissed. 
(1) (t910) 13 C. L. n 649. i 
(2) (1912) 16 C.-T. J. r; 17 C. W. N. 59. 
(3) (1914) 24 C. Le J. 53% | ! 
(4) (1902) 6 C. W. N. 916. 


—_ 
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Before Mr. Justice N. R. Chatterjea, and Mr, Justice Richardson. 
. MIA RAJA PATWARI ' 
š 7 y. 
RAM KUMAR DE anp otuers.* 


Ejectment—Bengal Tenancy Act (VIII of 1883), Sec. 85 Sub-sec. (3)—Sub-lease 
granted for morethan 9 years before the passing of Bengal Tenancy Act, 
validity of—Raiyat, if bound, , : 


A registered sub-lease granted by a raiyat before the passing of the Bengal 
. Tenancy Act,for a period of morc than g years without the landlord’s consent, iB 
valid as against the raiyat : Gopal v. Eshan (1) followed. 


Appeal by the Plaintiff. 


Suit by the plaintiff, who was a raiyat, to eject the defendant, an 
under-raiyat, 


The material facts appear from the judgment. 


‘Babu Ufendia Kumar Roy (for Babu Bepin Chandra Bose) for’ 
‘ the Appellant. l ‘ 


Dr. Sarat Chandra Basak for the Respondents. 
The judgment of the Court was as follows : 


This appeal arises out of a suit by the plaintiff who is a raiyat to 
eject the defendant, an under-raiyat, under the provisions of sec- 
‘tion 49 (b) of the Bengal Tenancy Act on the ground that the lease 
granted to the latter on the 14th July, 1879, was void after the 
expiry of 9 years from the passing of the Bengal Tenancy Act, 

The Courts below concurred in dismissing the suit and the plain- 
tiff has appealed to this Court, _ act 

The judicial decisions on the question whether a sub-lease grant- 
ed by a raiyat for a period of more than 9 years without the land- 
lord’s Consent is void not ouly against the superior landlord but also 
against the raiyat himself, have not been uniform. There is no dis- 

` pute that such a sub-lease, if granted without the consent of the land- 
lord, is not valid as against him as expressly provided by sub-sec- 
tion (r) of section 85. * Sub-section (2) of that section provides that 
“A sub-lease by a raiyat shall not be admitted to registration if it 
purports to create a term exceeding nine years :” and it has been 
held in Jarig Khan v. Durfa Bewa (2) and Telam Pramanik v. 


* Appeal from Appellate Decree No 3095, of ı i 
ellat . 914, against the decree of 
F. W. Ward, Esq., District Judge of Tipperah, dated the 24th June, 1914, afirma- 


ing that of Babu Sarat Chandra Mukherjee, Munsiff, $ 
fhe 160E Jil Tora: j unsiff, 4th Court, at Chandpur, dated 


G) (1901) I. L. R. 29 Calc. 148. 


(a) E 16 C. L. J. Hp 17 C. W. N, 59, 
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Adu Sheikh (x) that a sub-lease granted in contravention of the 
provisions of sub-section (2) of the section is void even against the 
raiyat himself. 


In the present case, it was pointed out that a sub-lease, if it pur- 


ports to create a term exceeding 9 yéars, cannot be admitted to 
registration ; and under the rules of the Registration Department 
when such a lease is presented for registration it should be returned 
at ònce with a note recorded on its back” to the effect; viz. “Not 
admissible under sub-section 2 of section 85 of the Bengal Tenancy 


“Act” and it was observed that “had the law been obeyed, the docu- 


ment would not have been registered. If it had not been registered 
then under section 49 of the Registration act not only would it not 
affect any immovable property comprised therein but it could not 
be received as evidence of any transaction affecting such propérty, 
so that for the purpose of this litigation the document if not regis- 
tered would have been as though it did not exist.” ae was further 
observed that it did not make any difference that the Sub-lease was 


: registered i in contravention of the section and, that in fact it must 


be treated “as though it was not registered,” the result being that” 


there was “no proof of the document and as a consequence no proof 


of the title onwhich the party claiming the sub-tenancy rests.” The 
same view was taken in the second caseas to the effect of registration 
of a sub-lease in contravention of the terms of sub-section 2, the learn- 


ed Judges being of opinion that a permanent sub-lease registered in 


contravention of the statutory provision is. inadmissible to prove 
the tenancy. In both these cases, however, the sub- lease was exe- 
cuted after the passing of the Bengal Tenancy Act and provisions 
of sub-section 2 of section 85 had therefore a véry material bearing 
upon the question. 

In the present case, the sub-lease was executed on the 14th July, 
1879, before the passing of the Bengal Tenancy Act. With reference 
to such “a case, the provision of sub-section 3 of section 85 is appli- 
cable. “That sub-section says “Where a raiyat has, without the con- 
sent of his landlord, granted a sub-lease by an instrument registered 
before the commencement of this Act, the sub-lease shall not be 
valid for more than nine years from the commencement of this-Act.” 
So far as the construction of this sub-clause is concerned, there does 
not appear to be any conflict of authority. f 

One of the earliest cases on the subject in which the question 
was discussed, is Gopal Mondal v. Eshan Chunder Banerji (2). 
The learned Judges Ameer Ali and Pratt, JJ. pointed out that sub- ” 

(1) (1913)g17 Ce W. N. 468. (2) aa L. R, 29 Cal: 148, 


` 
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section 2 has no connection with sub-section (3) as it necessarily Civit. 
deals with sub-leases granted after the passing of the Act, for it directs 1917. 
- that no sub-leases should be “admitted to registration ifit purports to Miz Raja 
create a term-excéeding nine years:—and with reference to the con- v. 
Ram Kumar. 


tention that sub-section (3) must also be read in the light of sub- 
section (2) so that a sub-lease granted before the passing of the Act 
should be absolutely invalid not merely as against the superior land- 
lord but also against the raiyat himself, the learned Judges observed 
“ If this contention be correct, the result would be that a raiyat who 
has obtained any benefit under tHe lease in the shape of a bonus 
, would be entitled to retain the same although the lease in considera- 
tion of which he has received the same will be set aside at the end 
of 9 years.” The difference in the position of an under-raiyat 
taking a sub-lease for a term of 9 years before the passing of the 
Bengal Tenancy Act and a sub-lease granted subsequent to the 
passing of the Act is pointed out by the learned Judges at page 153 
of the report. -The case was followed in two later cases, namely, 
- Madan Chandra Kapali v. Jaki Karikar (1), and’ Bigin Behari 
Hati v, Amrita Lal Bhattacharji (2), = me 
We have been referred to the cases of Srikant Mondul v, 
Saroda Kant Mondul (3) ; Ramgati Mandul v, Skyama Charan 
Dutt (4) and Basaratulla Mundle vy. Kasirunenssa Bibi (5). In all 
these cases, it was held that a sub-lease granted for more than 9 
years is valid not only against the landlord but also against the raiyat, 
In the first case however the suit was directed both against the raiyat 
as well as against the superior landlord. In the second and third 
cases, the sub-leases were executed after the passing of the Bengal i 
Tenancy Act which would therefore attract the provisions of sūb- 
section (2). The provisions of sub-section (3) had not. to be con- 
sidered in those cases, or - 
In the case of Manik Borat v. Bani Charan Mandal (6) it was 
held that the question of the invalidity of a sub-lease granted in con- 
travention of the provisions of sub-sections (1) and (2) of section 85 
can be raised only by the landlord of the raiyat. The learned 
` Judges expressly stated that it was not necessary in that case to cons 
* sider sub-section (3) which deals with an instrument registered | 
before . commencement of the Bengal Tenancy Act, so that so 
far as su.-section (3) is concerned, there is no conflict of authority, 
The present case is governed by the decision of Ameer. Ali and 


e (1) (1902) 6 C. W. N. 377. (2) (1908) 9 C. L. J. 76. 
(3) (1898) I. L. R. 26 Calc. 46, (4) (1902) 6 C. W. N. 9196 
(5) (1906) .11 C. W. N. 190, (6) (1910) 13 C. L. J. 649, 
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Pratt, JJ. in Gofal Mondal y. Eshan Chunder Banerji (1) and we 
-are of opinion that the plaintiff is not entitled to eject the defendant. 


The appeal must = dismissed-with costs. : ` 


AT. M. -= r ~ Appeal dismissed, 
(1) (1901) I. L. R 29 Calc. 148. ; 


— 


1 
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Before Mr, Justice N. R. Chatterjea, and Mr. Justice Newbould. , 
. SHAMSOONESSA BIBI 


D. 
SATYA SEBAK GHOSAL AND OTHERS.* 


Ejectment—Lease executed in 1866—Lease, construction of-—Yearly tenancy 
Notice—Reasonable time. y ' 
A property was leased for a term of one.ycar by cxecubing a kabuliat in Septem- 
ber, 1866. The lease reserved a yearly rent and the rent was payable according 
to monthly instalments. The tenant held over for a considerable number of years 
after the expiry of the Icase : 


Held, that the tenancy could be presumed to be a yearly tenancy: Sheikh Akloo 
v. Sheikh Emanon (1) followed : i 


. aah \ Por 
The agreementiof a yearly tenancy, which was implied from yearly rent having i 


been reserved by the lease, was a valid agreement: Troilokya v. Sarat (2) dis- 


tinguished, — , 

Jhe kabuliat provided “on the expiry-of the term of my pofta, | “shall be 
liable to pay the rent of which assessment notice will be served by you, and I shall 
pay the same. If I do not pay the said rent, you may settle with some body 
else 1” i 

Held, that the clause referred to the assessment of rent at the time when the 
lease would expire. It did not take away the right of the landlord to cject the 
tenant after service of notice to quit according to law, even if the landlord did not 


- choose-to exercise the right to call upon the tenant to pay additional rent and settle 


the land with others in the event of the tenant refusing to pay such rent. 

In cases not governed by the Transfer of Property Act, there is no fixed period 
of notice, and the question has to be decided according to the rules of justice, 
equity and good conscience, having regard to all the circumstances. 


* Appeal from Appellate Decree Nol 1777 of 1917, against the decree of A. ’ 


G. Chotzner, Esq., 2nd Additional District Judge of 24-Parganas, dated the 7th: 


May, 1917, affirming that of H. C. Mainland Esq., Special Munsiff, of Alipur, ` 


dated the 21st December, 1915. R 
(1) (1916) 20 C, W. N. 1005. (2) (1904) I. L. R. 32 Calc. 123. 
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Appeal by the Defendant, - 
Suit for ejectment. . ; 
The material facts appear from the judgment. ` 


_ Babu Dwarka Nath Chutkerbutty, Moulavi A. E, Faslul Hugue 
and Babu Gagan Chand Bural for the Appellant, 


Babu Gunada Charan Sen and Jyotish Chandra Sarkar for the 
Respondents. 


i ; C Ai V 
The judgment of the Court was as follows : 


This appeal arises out of a suit for ejectment of the defendant 
after service of a notice to ‘quit, on the allegation that he was a 
“tenant at will. The defendant No. 1 the tenant had transferred the 
greater ‘portion of the land to the defendant No. 2. The defence 
was that the defendant No. r had a permanent tenure in the land 
having. held the same fron the time of bis ancestors at a rent which 
had not been varied, that the notice to quit was not sufficient, and 


- that the defendants were not liable to be ejected. 


The Courts below concurred in decreéing the suit. The defend- 
ant has appealed to this Court. 


There is no doubt that the land has been held by the defendant 
No. 1 from the time of his ancestors, but the Courts below have 
found thatthe rent receipts produced by the defendants are not trust- 
worthy. The learned District Judge says “ their appearance is sus- 
picious, their custody has not been properly proved and in any event 
they do not show that rent has been paid ata uniform rate for 
any considerable time.” He further found that there’ were no sub- 
stantial structures on the land, and came to the conclusion that the 


defendant was merely a tenant-at-will. Having regard to the facts © 


found we are unable to hold ‘that the Court below was wrong in 
finding that the tenure was not a permanent one, 


The plaintiffs alleged that the defendants’ grand-father took, a 
settlement of the land for a term of one year by executing a Kabuliat 
in 1273, and that on the expiry of the term was holding over-as a 
monthly tenant. The genuineness of the Kabuliat was challenged 
by the defendants but the Court below have accepted the document 
as genuine. It.is contended on behalf of the appellant that the 
case has not been properly tried. The learned Munsiff was of 
opinion that as the defendants failed to show the tenancy to be per- 
manent, the proof of the Kabuliat was not essential for the plaintiff. 
He however observed “It is over 30 years old, so proof of custody 
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Civit. ` is all that is necessary with oie to it. The evidence given -as to` 
1919. custody is not entirely satisfactory but it may, on the whole, I think, 
aed r’ # { 


Siaditoonesa Bibi , be regarded as adequate.” The learned District Judge considered 
the matter and accepted the document as genuina, and we do not 
“think the finding of the Court below on: the -point can be inter- ` 

fered with, i 
, It is contended however that even upon the Kabuliat the plaintiffs 

cannot succeed. - 

The Kabuliat “provides “on the expiry of the term of my Pattah 
I shall ‘be liable to pay the rent of which assessment notice will be 
served by you, and I shall pay the same. IfI donot pay the said 
; rent you may settle with some body dse” It is contended that the 
: plaintiffs cannot maintain the suit unless it is shown that the plaintiffs 
served the defendants with notice of assessment of rent, and the 
defendants refused to pay the same. But, the clause appears to refer 
to the assessment of rent at the time when the lease would expire, 
ie, in the year 1274. Under that clause the landlord was entitled 
a to settle the land with others if the tenant refused to pay the tent 
` which he might be called upon to pay on the expiration of the term 
of one year; and this the landlord was entitled to do under the 
contract and without the service of a notice to quit.' But it did not 
take away the right of the landlord to eject the tenant after service 
of notice to quit according’ to law, éven if the landlord did not 
choose to exercise the right to call upon the tenant to pay additional 
rent and settle the land with others in the event of the tenant refus- 
ing to pay such rent. It is to be observed that this-question was 
-not raised in the Court below. This contention also must thereforé 


~ 


v. 
Satya Sebak. 





` 


be over-ruled. : ; 
The last contention relates to the sufficiency of the notice to quit. 
The notice was, dated the 8th of Sravan and the tenant was requir- 
“ed to leave by the end of the month. The learned District Judge 
: refers to the case of Hazidas v. Upendra (1), in which it was held 
that inthe case of a tenancy not governed by the Transfer of Pro- 
perty Act, six month’s notice is sufficient to terminate it, He then 
says: As regards the questign whether the -time allowed for re- 
moval was reasonable, it was held in the case of Troilokya Nath Roy 
v. Sarat Chandra Banerjee (2), that where a property was leased for’ 
a term of years, and not for agricultural manufacturing purposes and 
was held over by the lessee after the expiration of the term that in 
the absence of an agreement to the contrary the lesseé must be . 
deemed to be a tenant from month to month and entitled to only. ` 
È w. (1906) 16 C. hee J. 74. (2) (1904) I. L. R. 32 Cale. 123, 
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15 days’ notice to quit expiring at the end of the month of the 
tenancy, The land in the present case was admittedly leased for 
dwelling purposes only, and as has been said above the defendant 
is a tenant at will so that the three weeks time allowed in the notice 
must I think be reasonable,” 

Now, in the case of Zrvilakya Nath Roy (t) cited above, the 
tenancy came into existence after the Transfer of Property Act and 
the case admittedly fell within the Transfer of Property Act. ’ Thef 
lease was for a term of 3 years and the tenant was holding over after 
the expiry of the term. Section 116 of that Act lays down that i 
a lessee remains in possession after the determination of the lease 
and the lessor accepts rent from the lessee, the lease is in the absence 
of an agreement to the contrary renewed from year to year or from 
‘month to moryh according to the purpose for which the property 
is leased as specified in section 106. Under section 106, in the - 
absence of an agreement to the contrary, a lease for a purpose other 
than agricultural or manufacturing purposes must be deemed to be 
a lease from month to month terminable by a 15 days’ notice. In 
the present case the lease ‘was dated the 9th Assin, 1273, (Septem- 
ber, 1865) and is therefore not governed by the Transfer of Property 
Act, section 2 of which provides that nothing in the Act shall 
affect any right or liability arising out of a legal relation constituted 
before the Act came into force onany relief in respect of such right 
or liability, The lease reserved a yearly rent. It is true the rent 
was payable according to monthly instalments, but even in the case 
of permanent tenures such as patni or mokarari tenures where a 
yearly rent is reserved the rent is payable in many cases according 
to monthly instalments, and that fact does not show that the rent ° 
isa monthly rent. The rent reserved in the’ lease being a yearly 
rent, the tenancy can be presumed to be a yearly ‘tenancy. See 
Sheikh Akloo vy. Sheikh Emanon (2), and there is nothing to rebut 
the-presumption. The tenant was therefore holding over as a yearly 
tenant on the expiry of the term. Section 116 of the Transfer of 
Property Act as stated above lays down that where a lessee holds 


- over,’ the lease is in the absence of an agreement to the contrary 


renewed from year to year or from month to month according to the 
purpose for which the property is leased as specified in section 106, 

and that is the ground upon which the decision i in Troilokya Nath 
oy’s case (1) proceeded. But apart from the fact that the tenancy 
in the present case is not governed by the Transfer of Property Act, 
it is to be observed that the provisions of both the sections 106 and 


(1) (1904) I. L. R, 32 Cale, i23. (2) (1916) 20 C, W. N. 1005. 
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116 of that Act are subject to an agreement to the contrary. In the 
present case the tenancy being a yearly tenancy there was an implied 
agreement to the contrary. In cases governed by the Transfer of 
Property Act it has no doubt been held that a contract of yearly 
tenancy cannot be impliéd from the mention of an. annual rent (so 


. as to constitute an agreement to the contrary within the meaning of 


section 3106 or 116), because the contract must be a valid contract, 
and a tenancy from year to year or reserving a yearly rent can be 
made only by a registered instrument as laid down by section 107 of 
the Act: [See Debendra Nath Bhowmik v. Syama Prosanna Bhow- 
mick (1); Sheik Akloo v. Sheikh Emanon (a).] 


` In the present case the lease came into existence not only long 
before the Transfer of Property Act, but also before the Registration 
Act VIII of 1871 which for the first time laid down that a lease: of 
immovable property-from year to year or reserving a yearly ren 
required régistration, At the time when-the lease in the present 
case was granted Act VI of 1866 was in force, and under that Act 
only’ leases for any term exceeding one year required registration, 
and there was no provision in that Act that a-lease_ from year to 
year or reserving a yearly rent was to be registered. That being so, 
the agreement of a yearly tenancy which is implied from a yearly 
rent having been reserved by the lease was a valid agreement. The 
reasons therefore upon which Zroilokya Nath Roy’s case (3) was 
decided do not apply to the present case. In cases not governed 


_by the Transfer of Property Act there is no fixed period of notice, - 


and the question has to be decided according to the rules of justice 
„equity and good conscience having regard to all the circumstances, 
In the present case the learned Judge has held that a 22 days’ notice 
is reasonable, but he has done so with reference to the decision in 
Troilokya Nath Roy's case (3), which as we have shown has no 
application to the present case. ‘ : 

The tenancy has been in existence from 1866, and -the question 
what is a reasonable notice in such a case should not be considered 
with reference to cases decided under the Transfer of Property Act. 

The case should therefore go back to the lower appellate Court ` 
{n order that, that Court may came to a finding on the question . 
whether the notice was a reasonable one and decide the case accord- 
ingly. Costs will abide the result. 


A. T. M. Appeal allowed : Case remanded.. 


i (t) (tgo6) ri C. W. N. 1124. (2) (1916) 29 C. W. N. ioo5, 
. (3) (504) I. L, R 32 Calc, 123. 
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Bien Sir Sig Mookerjee, Knight, Judge, Sir Charles A 
Chitty, Knight, Judge, and Mr, Justice Walmsley. 


“DINABANDHU JANA -o Civil. 


: : D- i 
Š 1919. 
i 4 wee 
DURGA PRASAD JANA AND OTHERS, : March, 26, 


i ` April, 2. 
Arbitration—Agreement to refer—Suit, if barred—Specific Relief Act (I of 1877), prin 
Sec. 21—Civil Procedure Code (Act V of 1908), Sec..89 Sub-sec. (1), Sch. IT 
Paras. 17 (1), (4), 22—Suit, stay of ~ Reference to arbitration. 


“A defendant, ho wasa party toa contract to refer present or future differences 
to arbitration, cannot seek specific performance of the arbitration agreement, nor 
set it up as a bar to asuit brought against him in contravention of the agreement. 


When the Court is apprised that the suit has been instituted in contravention of 
an arbitration agreement, the Court has a discretion to stay the suit. 
The defendant can obtain a stay of the suit and either paity then can apply 


under paragraph 17 (i) of the Code of Civil Procedure for a-reference to the arbi- 
tration by the Court under paragraph 17 (4). ‘ 


` Sub-section 1 of section 89 of the Code of Civil Procedure, read with para- 
graph 22 of the second schedule, makés“inapplicable to all arbitration agreements 
‘and awards governed by the schedule, the > concluding provision of section 21 of 
the Specific Relief Act. 


Appeal by the Defendant. No. r, 
Suit for-partition of joint properties and for incidental reliefs, 


The material facts appear from the judgment. The suit was 
decreed by the primary Court. On appeal, the Judges being equally 
divided in opinion, Fletcher, J. for dismissal and Shamsul Huda, J. 
for,allowing the appeal, the appeal was dismissed, 


The dissentient judgments were as follows : 


Fletcher, J. —This is an appeal by the defendant No. 1 against | Fot8. 
the judgment ‘of the learned Subordinate Judge of the First Court - 'Sannary, 8. 
at Midnapore, The plaintiff brought the suit for pardon of pro- aad 


perties ‘alleged to be joint family properties, 


z Eight i issues were framed in the Lower Court all`of which ex- 
cept as to a property in.the Sunderbans to which Appeal No. 216 
of 194 relates, the learned Judge decided in favour.of the plaintiffs, 


“On the „hearing of the present appeal the first point ~argued was 
-that raised by issue No. 7 in the Court below. 


#* Letters Patent Appeal No. 1 of 1918, against the decision of Mr, Justice 
Fletcher in Appeal from Original Decree No. 330 of 1914 against ‘the decree of 
„Babu Hari Prasanna Mookerjee, Subordinate Judge of Midnapore, dated the 
goth January, J914. ` 


x y 


~ z iw 


4 


, i 
CiviL. 


q pai 


1919. 


td 
- Dinabandhu | 


v. 
Durga. 
Fletcher, F. 





. 


THE caLcurta Law journal. — [Vor XXİX. 
~ ™ 

It appears that two ays before the institution of the suif the’ 
parties entered into an agreement to refer the. matter to arbitration 

` The appellant, therefore,” alleges’ that the suit is barred under the 
provisions of section ax of the Specific Relief Act. There is no 
allegation in the written statement that the plaintiff refused to per- 
` form-the contract to refer (sic) the arbitration, nor was any evidence 
given to prove such a refusal. ! 

The question is, therefore, whether the filing of the suit amounts 
to a refusal within the meaning of section 21 of.the Specific Relief 
Act, The authorities in this Court appear to me to be quite clear 
that the filing of a suit is not a refusal within the meaning of 
section ar. © The first decision I would refer to is.the case of Kumud 
Chunder Das v, Chunder Kant Mukerji (1), which is exactly in 
point. No doubt that case was a decision of a single Judge sitting 
on thé Original Side but the decision which was given in the year 
1879 has never been questioned. 

The next decision I would refer to is that of Crisp v. Adlara (2) 
which was an appeal from the Recorder of Rangoon. Against these 
decisions of the Court which have stood for many years, the appell-- 
ant yelies on the decision of Ram Chandra Pal y, Krishr.a Lal Pal (3) 

That decision can be supported on the ground that the learned 
Judges held that the suit was not cognizable eee a Court of Small | 
Causes, 

But in so far as it held that the mere filing of a suit was a refusal 
Within section 21 of the Specific Relief Act, I must respectfully 
dissent irom that decision. Such a view having regard to the {act 

~that the learned Judges held that the suit was not cognizable by a 


- Court of Small Causes was unnecessary for their decision. More- 


over the: learned Judges do not consider the terms of section 21 or- 


' the earlier decisions of this Court which apparently were not cited to” 
- them. I agree with the learned Subordirate Judge that it is not 


shown that the plaintiff has refused to perform the agreement to 
refer to arbitration and that section 21 of the Specific Relief Act is 
not a bar to the present suit. ji © > 
I regret that my learned brother is of a different oe on this 
issue, 7 i 
The only other point gied on ‘this aoea, is the question raised ` 
by issue No, 4, This matter can be dealt with shortly. ` a. 
The defendants set up a false case of an earlier separation be- 
tween the parties which the learned Judge found against them in T 
1) (1879) I. L. R. 5 Calc. 498, (2) (1896) I. L. R. 23 Calc: 956, 
o (3) (1912)-17 C, W. N. 351 
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i 


“the Court below and which they have not attempted .to support in 
this Court, The appellant has also in this Court not challanged the 
finding of the learned Judge that ucca house is joint family property. 

Nor is it challenged in this appeal that on the death of Narahari, 
the grandfather of the parties, certain properties passed to them as 
joint. There is also the admitted fact that after the death of Nara- 
hari, certain lands were purchased on behalf of the family although 
the defendants have tried to explain away this purchase, I agree 


With the learned Judge that there was a nucleus of joint family pro- 


perty out of which other properties could be acquired. ' 

Moreover the 2azbars appear to have been carried on inthe joint 
house of the parties and no reliable books of account have been 
produced to show that they were the property of the defendants, 

The evidence establishes that either the properties in question 
were acquired out of the joint family properties or were brought into 
the common stock by the parties, Itis much too late now for any 
of the parties to aftempt to get back portions of the property as his 
self-acquired property. I agree with the conclusion of the learned 
Subordinate Judge. ` 7 R 

But as I have already stated, my learned brother and I are not 
agreed as to whether section 2r of the Specific Relief Act is a bar 
to the suit. : 3 ; 

Accordingly under the provisions of section 98 of the Code of 
Civil Procedure, the present appeal is dismissed with costs, three 
hundred rupees. 

Shamsul Huda, J.—I regret I am unable to agree with my 
learned brother in the construction he has placed on section 21 of 
the Specific Relief Act. It may be convenient before going further 
shortly to state the facts so far as they bear on this question. 

Plaintiff and the defendants arë brothers. A dispute seems to have 
arisen between them regarding the partition of their ancestral pro- 
perties and properties subsequently acquired, Matters seem to have 
reached a climax seven or eight days before the 5th of August, r911, 


„when plaintiff sent his son to Midnapur to institute asuitagainst the- 


defendants. However on the 3rd. of August, they entered into an 
agreement called the sa/isnama, whereby to avoid litigation they 
agreed to refer their dispute to the arbitration of Babu Shib Prosad 
Jana and two others'and to be bound by the decision of the arbi- 
trators. The ddcument was registered on the same day and remain- 
ed in the Sub-Registry office at least until the oth of August. It 
appears that the plaintiff changed his mind almost immediately after 
the execution of the document and we haye it on the record that the 
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very next day, # 4, on Friday at 11 o'clock he sent a telegram to his 
son to file the suit and the suit was accordingly filed on Saturday, 
the sth of August. There is no doubt-that the suit and the agree- 
ment cover the same ground. 


Upon these facts the question arises whether the institution -of -T 


the suit amounted to a refusal on the part of the plaintiff to perform 
the contract he had entered into to have the dispute settled by arbitra- 
tion instead of by suit. I think it Wid. 

It is, however, urged that a refusal presupposes a demand and 
as in the present case defendants did not call upon the.plaintiff to go 
to arbitration, the institution of the guit cannot amount to a refusal. 
I cannot accede to this contention. In the first place, neither the 
demand nor the refusal need be -express and they may both be 
implied., It is true the defendants did not expressly call upon the 
plaintiff to perform his part of the contract but it may safely be 
inferred and there are no circumstances leading to a contrary con- 
clusion, that the defendants were insisting on the plaintiff to go’ to 
arbitration and would have made an express demand upon him if 
only they had the opportunity of making one. The time for sub- 
mitting the case to the arbitrators had not come for it would have 
been necessary for the arbitrators to refer to the terms of the agree- 
ment and as I have said the document was still in the Sub-Registry 
Office. In the second place it seems to me that there may bea 
refusal in anticipation of ademand. If, for instance, a contractor 
builds a house for me and before he has made the necessary 
measurements to prepare his bill and submit it for payment, I write 
to him saying that he has done the work so badly that I refuse to. 
pay him anything, I do not think I would be using inaccurate or 
inappropriate language. The institution of the suit in the present 
case conclusively showed that plaintiff was determined not to go to` 
arbitration. This is also apparent from his subsequent conduct. 
When the defendant No. ‘x pleaded in. the written statement that 
section 21 of the Specific Relief Act was a bar to the suit, plaintiff , 
tried to meet the objection by stating that he had executed the agree- 
ment in blank paper, had registered it without understanding its con- 
tents and that he bad agreed to the arbitration of seven persons and 


_not of three. He also pleaded -that one of the arbitrators had 


refused to arbitrate. The learned Subordinate Judge whilst holding 
that the institution of the suit did not amount to a refusal has not 
accepted this story of the plaintiff and I agree in thinking that it 
is untrue. Its inherent improbability makes it unnecessary for me 
to enter into a detgiled examination of the evidence bearing on the 


» Kd 
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point and I hold that plaintiff’s conduct in asking his sons to jnsti- 
tute the suit and its subsequent institution and plaintiffs attempt to 
repudiate the agreement are susceptible ọf one explanation only, 
namely, that plaintif had made up his mind not to abide by his 
agreement and such determination on his part ‘coupled with the 
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institution of the suit in my opinion amounted to a refusal to perform Samsul Huda, F, 


the contract embodied in the salisnama. o 
I am fortified in this view by the decision.of two learned Judges 
of this Court in the case of Ram Chandra Pal v. Krishna Lal Pal 
(1). In that case, Brett and Richardson, Judges, held that where 
‘a person has agreed with another that all matters in controversy 
between them should -be referred to arbitration, it is not open to 
that person to resile from the agreement unless for good and suffi- 
cient cause. It has been urged however that this decision is an 
obiter dictum. What happened was this: The defendant in a suit 
instituted in the Court of Small Causes pleaded that the suit could 
not proceed as there was a subsisting agreement to refer the dispute 
to arbitration. The plea was over-ruled and a decree passed in 
favour of the plaintiff. Defendant then moved the High Court under 
section 25 of the Mofussil Small Cause Court Act and obtained a 
rule upon .the plaintiff to show cause why the decree should not be 
set aside on the ground that it was barred by section 21 of the 
Specific Relief Act. The learned Judges made the rule absolute 
. and they expressly stated to have done so on the ground: on which 
“it was issued. Then they apparently proceeded to strengthen their 
position by’an expression of opinion that the suit was not cognizable 
by the Court of Small Causes at all. But the principal basis of the 
decision was the construction which the learned Judges placed on 
section 21 of the Specific Relief Act, It canngt, therefore, be said 
that the décision is an oditer-dictum so far as it concerns the present 
question. In support of the opposite view, reliance has been placed 
on decision of Wilson, Judge, in the case of Kumud Chunder Das v. 
Chunder Kant Mukerji (2). In my opinion, the law laid down in 
that case has reference to its particular facts. In that case defendant 
not only had opportunities for calling upon the plaintiff to submit 
to arbitration but as observed by the learned Judge in the course of 
argument an occasion arose before the institution of the suit when 
. if the defendant wanted to insist on arbitration, he ought to have 
made a demand but he omitted to doso., That is a fact which 
seems to distinguish that case from the present. I do not think 
that the-decision was intended to lay down an abstract proposition 


(1) (r912) 17 C. W, N. 351. (2) (1879) I. L. R. 5 Calc. 498. 
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. of law without reference to the facts. In view, however, of the seem- 
ing conflict between this decision ‘and the decision of Brett and 
Richardson, Judges, referred to above, I would have been glad if 
my learned brother had agreed to refer the case toa Full Bench 
but if I have to follow one or other of these two decisions I prefer to 
follow the decision of the two learned Judges of this Court. .Any 
cther view of law will have the effect of unduly narrowing the scope 
of section 21 of the Specific Relief Act and making the provisions 
of that section practically nugatory. : 

On behalf of the plaintiff reliance has also ‘been placed on the 


case of Tahal v. Bisheshar and another (x). In this case plaintifi’s 


suit was instituted more than a year after the agreement to refer to` 
arbitration. The learned Judges found that the arbitrators did 
not decide the case because the parties “were contentious among 
“themselves” and they expressed the opinion that the contract the 
existence of which would bar a suit under- the circumstances con- 
templated by section 21 must be A operative contract and not a con- 
tract broken up by the conduct of all the parties to it. I.think the 
words underlined by me lay down the true test to be applied to all 
such cases. It has also been urged that the refusal must be antece- 
dent to the suit and reliance has been placed on the case of W. 
Crisp v. Adlard and others (2). In that case after the institution 
of the suit the defendant had.called upon the plaintiff to go to arbi- 


_ _ tration in accordance with a previous agreement, and this the plaintiff - 


refused to do and the learned Judges held that this refusal could not 
bar a suit previously instituted. In that case the question was. not 
raised and perhaps having regard to. the facts of the case, it could 
not be said that the institution of the suit itself amounted to a 
yefusal and the learned Judges were not called upon to express an 
opinion on that point, nor did they express any. 


_ ‘It has also been urged that it is inexpedient to refer the parties 
to arbitration after the case has been fully gone into and a decision 
obtained on the merits. The words of the section, are, however, 
peremptory and leave no room for exercise of any discretion. 

_ In the view that I take, Appeal No. 330 of 1914 should be 
decreed with costs and the decree of the Subordinate Judge reversed. 


The defendant then appealed under clause 15 of the Letters Patent. 
| Babu Sajani Kanta Sinka for the Appellant, uo 
Babus Jyolis Chandra Hazra, Sarada Charan Maiti and 


Gopendra Nath Das for the Respondents. 
CAV, 


(1) (1885) I. L. R-8 All. 57. (2) (1895) I. L. R; 23 Cale. 956. 
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The judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal under clause 15 of the 
Letters Patent from the judgment of a Division Court of two Judges 
who were equally divided in opinion in an appeal from original 
decree. j j 


On the’sth August, rgt1, the present suit was instituted by the 
plaintiff respondent against his three brothers for partition of joint 
properties and for incidental reliefs. It appears that two days 
previously the parties had entered into an agreement to refer the 
matters in controversy to the arbitration of three persons mentioned 
inthe document and to abide by their decision. The defendant 
in his written statement urged that the suit was not maintainable 
in view of this agreement of arbitration. The Subordinate Judge 
held that section 21 of the Specific Relief Act did not operate as 
a bar, as the institution of the suit did not constitute by itself a 
refusal by the plaintiff to perform the contract of arbitration. In 
support of this view, reference was “made to the decision of 
Wilson, J. in Koomud v. Chunder (1). The suit was then tried on 
the merits and a decree made in fayour of the plaintiff. On appeal 
to this Court, it was urged that the suit was barred under sec- 
tion 21 of the Specific Relief Act. Fletcher, J. Overruled this con- 
tention on the authority of the decisions in Koomud v. Chunder (1) 
and Crisp v. Adiard (2, Shamsul Huda, J. held on the other 
hand, that the decision in Ram Chandra v. Krishna Lal (3) sup- 
ported the contention of the defendants. The result was that 
Fletcher, J. dismissed the appeal and Shamsul Huda, J. allowed 
the appeal, so that under section 82) of the Civil Procedure Code, 
the decree of the Subordinate Judge stood confirmed. The present 
appeal is direcied against that decree, 


The appeal was argued at first on the assumption that the rights 
of the partits were governed by section 21 of the Specific Relief 
Act. It was urged with considerable force that there was really no 
conflict in principle between the decisions in Koomud y. Chunder (1) 
` and Ram Chandra v. Krishna Lal (3) and that the conclusion in 
each case was based upon its special facts. In the former case, the 
defendant, who set up the usual arbitration clause in a mercantile 
contract as a bar to the suit, had ample opportunity to claim a 
reference to arbitration before the plaintiff came. into Court, but had 
never expressed a wish to go to arbitration ; in these circumstances, 


(1) (1879) I L. R. 5 Cale. 498. (2) (1896) I. L. R. 23 Calc. 956, 
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the plaintifl could not justly be deemed to have refused fo perform 
the agreement. In the latter case, there was an express refusal. 
antecedent to the suit. On the other hand, -the language used by 
Petheram, C. J. in Crispy. Adlard (1) may, perhaps, be open to 
comment, because the conduct of the plaintiff antecedent to the 
suit, followed by its institution, may indicate that he has. refused to 
perform the agreement of arbitration, so as to bring into operation 
the provision of section 21 of the Specific Relief Act. When we 
look to the facts of that case it seems probable that all that was 
intended to be decided by -this Court was that refusal to go to 
atbitration pendente Jite did not bar a suit for which there was a 
good cause of action at the date of institution. It is needless, how- 
ever, to discuss this aspect of the matter in detail, as, at the con- 
clusion of the arguments, it transpired that section 21 of the Specific 
Relief Act had no application to the case. i 

Section 89(1) of tbe Civil Procedure Code provides as follows: 3 

“Save in so far as is otheryise provided by the Indian Arbitra- 
tion Act, 1899 or by apy other law for the time being irm force, al? 
references to arbitration, whether by an order in a suit or otherwise 


„and all proceedings thereunder, shall be governed by the provisions 
- contained in the second schedule,” 


: One of the provisions contained in the second sshiedule men- 
tionéd, is in the following terms :— 

“22. The last thirty seven words of section 2r of ‘the Specific 
Relief Act, 1877, shall not apply to any agreement to refer to arbi- 
tration or to any award to viiei the provision a this schedule - 
apply.” 

The words of section 21 of the Spécific Relief Act thus rendered 
inapplicable are as follows :— — 

" But if any person who has made such a contract? (that is, a 


contract to refer present or future differences to arbitration) and bas 


refused to perform it, sues in respect of any subject which he bas 
contracted to refer, the existence of such contract shall bar the suit.” 

The position then is that sub-section 1 of section 39 Civil Proce- 
dure Code which is framed in very general terms, read with para- 
graph ‘22 of the second schedule, makes inapplicable to all arbitra- 
tion agreements and awards governed by the schedule, the conclud- 
ing provision of section 21 of the Specifie Relief Act. There is no 
room for controversy that in the present case, the arbitration agree- 
ment is governed by the second schedule and may form the subject 
matter of an application under paragraph = to file it in Court, 

(1) (1896) I. L. R. 23 Cale, 956; 
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Consequently, the concluding provision of section 21 of the Specific 
Relief Act, which would otherwise have barred the suit instituted 
in contravention of the arbitration agreement is of no assistance to 
the defendant, At the same time, the following words of section 21 
retain their place : 


“ And save as provided by the Code of Civil Procedure and the 
Indian Arbitration Act, 1899, no contract to refer present or future 
differences to arbitration shall be specifically enforced.” 


Thus the defendant can neither seek specific performance of the 
arbitration agreement nor set it up as a bar to the suit brought 
against him in contravention of the agreement. What then is the 
remedy of the defendant? The answer is provided by paragraph 18 
of the second schedule of the Civil Procedure Code, which is in 
these terms: “Where any party to any agreement to refer to arbi- 
tration, or any person claiming under him, institutes any suit against 
any other party to the agreement, or any person claiming under him 
in respect of any matter agreed to be referred, any party to such 
suit may, at the earliest possible Opportunity and in all cases where 
issues are settled at or before such settlement, apply to the Court 
to stay the suit; and the Court, if satisfied that there is no sufficient 
reason why the matter should not be referred in accordance with 
the agreement to refer to arbitration, and that the applicant was, 
at the time when the suit was instituted and still remains, ready and 


willing to do all things necessary to the Proper conduct of the arbi- 


tration, may make an order staying the suit.” 


The result of this provision is that when the Court is apprised 
that the suit has been instituted in contravention of an arbitration 
agréement, the Court has a discretion to stay the suit. Indeed, as 
Lord Selborne said in Willesford v, Watson (1) “ if parties choose 
to determine for themselves, that they will have qa domestic forim 
instead of resorting to ordinary Courts, then since that Act of Parlia- 
ment ‘(that is, the Common Law Procedure Act, 1854, section rt 
which corresponds to paragraph 18 of the Civil Procedure Code) 
was passed, a prima facie duty is cast upon the Courts to act upon 
such an agreement.” As Sir George Jessel put it in Hodgson v. Rails 
way Passenger Assurance Co. (2), “ the plaintiffs are in the position 
of a party applying, and if there is any reason why the matter should 
not be referred to arbitration, it is their duty to bring it forward and 
‘present it to the Judge, and if they cannot do so, the Judge is quite 
justified in being satisfied that there is no reason.” The burden, 
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therefore, lies on the plaintiff tc show that some sufficient!reason 
exists why the matter should not be referred to arbitration and not 
on the defendant to show that no such reason exists; it is the prima 
facie duty of the Court to act upon the agreement between the 7 
parties : Lyon v. Johnson (1), Clegg v. Clegg (2). In the case before 
us, the appropriate course to‘follow would have been for the defend- 
ant to obtain a stay of the suit and then on an application by either 
party under paragraph 17 (1) a reference to the arbitrators by the 
Court under paragraph 17 (4). , ` 
A reference to the history of the legislation on this subject in 
India and in England confirms the view we take as to the rights 
and obligations of the parties in,the events, which have happened 
here. Section 28 of the Indian Contract Act, 1872, invalidated 
agreements in restraint of legal proceedings for the enforcement of 
rights in the ordinary tribunals, The first exception however, 
saved contracts to, refer 16° arbitation future disputes between the 
parties ; it further provided that suits might- be brought for specific 
performance of such agreements and that the existence of the 
agreements might be pleaded as a bar to suits instituted in con- 
travention thereof. The second exception saved .contracts to refer. 
questions that have already arisen. The second clause of the first 


exception was repealed by the Specific Relief Act 1877; section 21 
barred suits for specific performance of such arbitration agreements, 
but preserved the right to set them up as a bar to suits brought in 
defiance thereof, The Indian Arbitration Act, 1899, which has 
a restricted local application, excluded by section 3 the operation 
ot the last 37 words of section 21 of the Specific Relief Act and by. 
section 19 conferred on the Court power lo stay proceedings where 
phere was a submission, The Civil Procedure Code 1908 was, 10 
respect of the matter now before us, modelled on the provisions of 
the Indian Arbitration Act 18995 paragraph 22 corresponds to N 
section 3 and paragraph 18 to section 19. The result of: these 
legislative enactments is to bring the law here substantially. in 
conformity with the law in England. The successive stages of the 
development of that law are indicated by Vaughan Williams; L. J. 
and Fletcher Moulton, L, J. in Doleman & sons v. Ossett Cor 
poration (3). . In Mitchell v. Harris (4) Lord Lough-borough, 
L. C. repudiated the suggestion that an agreement to refer, where 
no reference had taken place, would stop a Court of law, as 
also the idea of a bill to enjoin a party from proceeding at law under 
7 (1) (1889) 40 Ch. D: 579. (2) (1890) 44 Ch. D. 200. 
- (3) (1912) 3 K. B. 257. (4) (1793) 2 Ves. 129 (137). 


” 
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a notion of giving effect to such a covenant. Indeed, it appears to 
have been treated in later cases as settled law that an agreement to 


arbitrate did not oust the jurisdiction of the Court and the pendency | 


of an arbitration wasa bad plea: Thompson v. Charnock (1) ; 
Harris v. Reynolds (2). In the case last mentioned, Lord Denman, 
C.J ruled that the pendency of an arbitration was no answer to an 
action for recovery of a debt and the plea asa plea in bar was 
clearly bad. The defendant was consequently in a position of great 
disadvantage, and his remedy appears to have been limited to a suit 
for damages for breach of contract. This was obviously unsatis- 
factory, and led to the enactment of section 11 of the Common Law 
Procedure Act, 1854 The object of the legislature was to enable 
effect to be given to the arbitratidn agreement before the action was 
tried, and this was achieved by the provisions that the action might 
be stayed by the order of a Judge made'in the exercise of his dis- 
cretion. This was reproduced in section 4 of the Arbitration Act, 
1889 (52 and 53 Vict.c. 49). We may add that our conclusion 
is in harmony with the view adopted in the cases of Sheo Babu vy, 
Udit Narayan (3) and Appavu v. Seeni (4). J 


i 


of the controversy between the parties, there were two competent 
tribunals available, the Court and the arbitrators. The plaintiff con- 
tracted to choose the latter; he has in fact taken the former. His 
opponents are not allowed to enforce specific performance of the 
contract or to plead the contract as a conclusive bar to the suit; but 
the law permits them to apply to the Court to stay the suit in the 
exercise of its judicial discretion, so as to enable either of the parties 
to obtain a reference to the arbitrators. This, the true aspect of 
the situation, has been overlooked till the concluding stage of this 
protracted litigation. 


The result is that this appeal is allowed and the decree of the 
Court, made in affirmance of that of the Subordinate Judge, set aside. 
The suit is remitted to the Court of first instance to be taken up at 
the stage’ in which it was when the issues were framed. The Court 
will first determine, whether thé suit should be stayed under para- 
graph 18 of the second schedule of the Civil Procedure Code. If 
an order for stay is made, the either party may take proceedings 
under paragraph +7. If the suit is not stayed it will be retried, 


But we may point out that under section 104, sub-section 1, clause (e) ` 


(1) (1799) 8 T. R. 139. (2) (1845) 7 Q. B. 71. 
(3) (1914) 12 A. L. J. 757. (4) (1916) I. L. R, 41 Mad. 115, 


The substance of the matter thus is that for the determination . 
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Civit. an appeal lies from an order staying or refusing to stay a suit under 
- 1919. paragraph 18. As the ground on which the appeal has succeeded 
TEA was not taken at any-earlier stage of the proceedings, we direct each | 
ae party to bear his own costs in all the Courts. 
urga. 2 
: A. T. M — . Aprea allowed; Suit remanded. 


i Mookerjee, F. 


N 
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. Before Mr. Justice Richardson, and Sir Syed Shamsul Huda, 
Knight, Judge. 4 


JAGADISH BHATTACHARJEE AND OTHERS 
; v. - i 
BAMASUNDARI DASYA AND OTHERS.* 


Auction sale—Death of judgment-debtor after attachment—Dismissal ef 
tion proceeding—Subsequent application for execution—Representative of 
judgment-debtor not brought on  record—Objection under section 311 of the 
Code of Civil Procedure (Act XIV of 188a)— Resjudicata Objection not, 
raised. } 
Per Richardson, F.: Under the Civil Procedure Code of 1882, an attach- 

ment once made, did not necessarily fall with the dismissal of the appliéation for ~ 

execution: Peari v. Chandi (1), and Gobinda v. Dwarka (2) referred to. 


Under the Civil Procedure Code of 1882, if a judgment-debtor died before sale 
but after attachment, the sale was not necessarily invalid merely because the legal 
representative of the judgment-debtor had not been brought on the record. The 


_omission was regarded at most as an irregularity which might lay,the sale open “ 


to attack under the provisions of section 311 of that Code: Sheo Prasad v. 
Hira (3) ; Aba v. Dhondu (4) and Net Lall v. Sheikh Kareem Bux (5) referred to. 


_ Per Shamsul Huda, Y.: The death ofa judgment-debtor fafter, attachment_ 
does not affect the validity -of a sale under such’ attachment, without ‘bringing 
his legal representatives on the record’: Bepin v. Sosi (6) followed. 

Per Curiam: One of the co-sharer landlords brought a suit for arrears of rent 
in respect of his share in the superior interest against A and his co-sharers in the 
taluk. In that suit an ex parte decree was made on the 20th September, 1900. 
An application for execution was made on the 21st November, 1900, against A and 
his co-sharers and was followed by attachment of the property. That applica- 
tion was dismissed on the > geh January, 1901, for default of prosecution. A died 


on the 22nd March, 1901." 
was made against A and a portion of the taluk was sold by the Court on the zıst 
September, 1901, and purchased by the husband of defendant No. 1. There was no 
attachment after the second application for execution. The sale was confirmed 
and the sale certificate was issued on the 29th November, 1901. On the sth June, 
1908, the plaintiff No. 1 in the present ‘suit, for himself, and as a representative 
of plaintiffs Nos. 2 and 3, applied to have the sale set aside, on the ground that 

as A died before decree, the sale was void. The application was rejected by an 


order dated the 15th December, 1908. 


a 


* Appeal from Appellate Decree No. 2834 of 1916, against the decree of Babu 
‘Durga Das Chakravarti, Additional Subordinate Judge of Mymensingh, dated the 
26th August, 1916, affirming that_of Babu Moomoban Banerjee, Maneti, 4th | 
Court, at Netrakona, dated the ard" March, 1915-5, 5 

(1) (1906) 5 C. L. J. 80. ! (2) (1906) I. L. R. 33 Calc. 666. 

(3) (1889) I. L. R. 12 All. 440. (4) (1894) I. L. R. 19 Bom.-276: 

(5) (1896) I. L. R, 23 Calc. 686. (6) (1913) 18 C. L. J. 628, 


ee “oo. 4 


execu- © 


On the 8th July, 1901, an application ‘for execution ~ 
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The plaintiffs brought the present suit’ to recover their father’s share in the, 
taluk, on the ground that the sale of the arst September, 1901, was a as, 
at the date of the sale, A was dead, and his legal representatives, the glaintiffs, 

had not been brought on the record. In the alternative the plaintiffs asserted that 


~ if anything at all passed to the auction-purchaser by virtue, of the sale, all that 


was sold, was a portion of the taluk corresponding to the “decree-holder’s | interest 
in the zemindari : 


r 


’ 


Held, that the omission to bring the plaintiffs on the record was at|most an 
irregularity and the sale was not void. 


That the question as to invalidity of sale on the ground of death of the judg- 
ment-debtor before sale was res judicata, as it might have been but was 
not made a ground of attack in the proceedings taken in 1908 to set aside the 


sale and the plaintiffs could not be heard to insist upón. any irregularity which ` 
they did fot insist upon then. 7 


That it was too late to bring forward such objection. 


That on a construction of sale certificate, it- was held, that what was -sofd, was 
the taluk held by the judgment-debtors., * E 


Appeal by the Plaintiffs. . 


- 


Suit to recover possession of a share of a taluk. 
_The material facts appear from the judgment. 


“Babus Dwarka Nath Chakravarti and Gopal Chandra Dhs for 
the Appellants. . -™ 


Babus Gunada Charan Son and Birendra Kumar De fpr the 
Respondents. 


Tbe judgments of the Court were as follows : 


Richardson, J.—The three plaintiffs in the present suit, the 
„ appellants before us, are the sons of one Jadu Nath Nayaratna 
“deceased The suif relates to an &4 anna sħare of a sikmi taluk, 
Ramnath Ukil, which share belonged to Jadu Nath. One of the 
co-sharer landlords, ishan Chandra Lahiri, brought a suit for arrears 
of rent in respect of his share in the superior interest against Jadu 
Nath and his co-sharers in the taluk. In tbat suit- an éx|parte 
decree was made on the zoth September, 1900. Jadu Nath died 
on the 22nd March, rgor. In execution of tHe ex parte decree the 


.taluk (or a portion thereof) was sold by the Court on the gth 
- October, rgor. (21st September, 1901?) The purchaser was| one 


Nabo Kristo Nandi, the husband of the defendant No.1. The sale 
„was confirmed and the sale-certificate was issued on the agth 
‘November, 1901. ; 

The plaintifs brought the _present suit to recover their father’s 
share in the taluk. The contention on which they now ‘ely is that 
the’ sale of the 9th October, 1901, (?) was inoperative, because, at the 
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date ‘of the sale, Jadu Nath was aia, and his legal representatives, 
the plaintiffs, had not been brought on the record. In the alterna- 
tive the plaintiffs assert that if anything at all passed to the auction- 
purchaser by virtue of the sale, all that was sold, was a portion of . 
the taluk corresponding to the decree-holder’s interest in the 
zemindati. if 

As to the first contention, it is not disputed that Jadu Nath died 
before the date of the sale The application for execution which 
led to the sale was made on the 8th July, 1901. That was also after 
Jadu Nath’s s death. But it appears that there had been a previous 
application for execution, presented on the z2ist August, rgoo, 
(21st November, 1900?) and followed by attachment of the pro- 
perty. That application was dismissed on the 7th January, T1901, 
apparently for default of prosecution, _ 

Nowy under the old Civil Procedure Code of 1882, it was held 
that an attachmerit once made did not necessarily fall with the! dis- 
missal of the application for execution: Peari Lal Singh v. Chandi 
Charan Singh (t), and Gobinda’ Chandra Pal v. Dwarka Nath 
Pai (2). Under the old Code, again, if a judgment-debtor died before 
sale but after attachment, the sale was not necessarily. invalid merely 
because the legal representative of the judgment-debtor had not been 
brought on the record. The omission was regarded, at most, as 
an irregularity which might lay the sale open to attack under the 
provisions of section 311 of that Code: Seo Prasad v. Hira (3); 
Aba v. Dhondu (4), and Net Lall v. Sheikh Kareem Buz (5). 

Now, we have it that on the sth June, 1903, the plaintiff No r 
in the present suit applied to have the sale set aside. The applica- 
tion was rejected by an order, dated the sth December, 1908, which 
is Exhibit C on the present record. It is noteworthy that in that case 
exception was not taken to the sale on the ground of Jadu Nath’s 
death subsequent to the decree. The - objection put forward was 
that Jadu Nath.had died before the decree was made and the same 

-allegation is made even in the plaint in the present suit. It never 

seems to have occurred to any one in 1908 or when the plaint in 
the present suit was filed that if Jadu’ Nath was alive at the date of | 
the decree the sale Could be successfully impugned:- 

I make these observations to explain the reasoning of the learned 
Subordinate Judge. The Subordinate Judge says that-there is no 

-- evidence to show that Jadu Nath died before attachment and that is 


V (1) (1906) 5 C. L. J. 80. - (2) (1906) I. L. R. 33 Calc. 666. 
(3) (1889) I. L. R. 12 All. 440. (4) (1894) I. L. R. 19 Bom. 276. 
(5) (1896) I. L.'R. 23 Calc. 686. oS a 8 
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, 30 in reference to the attachment made in the first execution proceed- 


ing. There is also nothing to show that the property was reattached 


` after the second application for execution. The precise terms of the 


order dismissing the first application for execution are not before us. _ 
But, as I have pointed out, there is no difficulty in supposing, that the 
attachment effected in pursuance of that application did jnot fall 
with the dismissal of the application, but continued and was lin full 
force when the second application was made and when the sale was 
held on the gth October, rg01. If that be so the omission ‘i bring 
the plaintiffs on the record was under the old law, at most, an 
irregularity and the sale not being void, I agree with the | Subor- 
dinate Judge—that it is now too late, under the law of limitation, to 
bring forward such an objection. J 

Further than that, I am Gisposed to think that the Subordinate 
Judge is right in holding that the question is ves judicata, ‘Phe objec- 
tion in question might have beeħ but was not made a ground of ' 
attack in the proceedings taken in 1908 to set aside the sale” The 
plaintiffs cannot be héard now to insist upon any. irregularity which 
they did not insist upon then. It is said tbat the application! to set 
aside the sale was mad= by the plaintiff No. 1. It has, h wever,’ 





` beeń found by the Courts below that the plaintif No. 1, as 


a representative of plaintiffs Nos. 2 and 3, and that is a finding of 
fact with which we are not, in second appeal, at liberty to interfere. 
There remains only the question of the true construction of ‘the 


sale certificage. On that question I agree in the conclusion. arrived 
‘ at by the Court below. . | 


For these reasons I would dismiss the- appeal with cost. 
Shamsul Huda, J.—I agree with my learned brother in dis- 
missing this appeal. 
The main question for consideration is whether the sale that took 
place on the 21st September, 1900 (1901 P ) was effective in passing 
to the purchaser the right, title and interest of the judgment-debtor. I 





` have no doubt that, that question must be answered in the affirma- 


tive. Itis unnecessary to deal with all the cases that „haver been 
relied upon by either side. The case of Bein Behary Beray, Sosi 
Bhusan Datta (1), is sufficient to establish the proposition that the 
death of a judgment-debtor after attachment without bringing his 
legal representative on the record, does not affect the validity o ee 
under such attachment. The question as to whether the salé took 
place under an attachment previous to the death “of the judgment- 
debtor, isa question of fact and having regard to the circumstances 


(x) (1913) 18 C. L. Jx-628, j 
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_ of the case, I think the Court below was right in arriving at the con- 
clusion that the sale in the present case took place under an attach- 
ment that was made in the course of the proceedings upon the first 
application for execution on the 21st November, 1900. Admittedly, 
there was no attachment after the second application for execution 
and the natural inference to be drawn from these facts is that 
the attachment under the first application for execution was subsist- 
ing and the sale took place under it The sale was therefore a good 
and valid sale and passed a good title to the purchaser. Having 

‘come to this conclusion.it seems unnecessary to decide the question 
of “res judicata or the further question that has been raised before us 
viż., whether the plaintiff No. z represented his brothers in the appli- 
cation for setting aside the sale. T 

The only other question that remains to be considered is the quest- 
ion of the property that was sold inexėcution of the decree. The 
decree-holder was a fractional zemindar of .the mehal. He had 
brought his suit for his share of the rentand what is described as hav- 
ing been sold, in the sale certificate is the mebalin the name of Nanda 
Kishore Ukil in village Garkanda within zemindari No. 136, in 

' Purgana Susang. After describing the mehal as the property sold, 

the sale certificate proceeds to say that this mehal was possessed by 

the -judgment-debtor under the decrée-holder at a rental of to annas 

8 gandas odd. Having regard to the circumstances already referred 

to by my learned brother, I hold that what was sold was the entire 

taluk held by the judgment-debtors and that the further description 
as regards the rent payable to the decree-holder had not the effect 
of limiting the sale to only a share of the taluk equal to the share 
of the decree-holder in the zemindari, > 


< 


The appeál is dismissed with costs, . 
A T. M ai Appeal dismissed. 
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Before Sir Asutosh Mookerjee, Knighi, Judge, and Mr. Justice 
Beachcroft. _ 


DWARKA NATH DASS a i 
-v : sy 
KANGALI CHARAN SAHU.* : $ - 


Appeal— Civil Procedure Code (Act V of 1908), Sec. 47-—Dispute between simple 


mortgagee and usufructury mortgages of holding—Amount paid by simple mort- 
gagee into Court to prevent sale—Bengal Tenancy Act (VIII of 1885), Secs 171 — 
Summary procedure. 





A decision dn a controversy between a simple mortgagee and a usufructugry 
mórtgagee of a tenant whose holding was advertised for sale for arrears of rent 
regarding the right of the former to be put in possession as first mortgagee of the 


holding under section 171, «sub-section .(1) (c) of the Bengal Tenancy Act, is not ~ 


appealable under section 47 of the Code of Civil Procedure. 


_ So far as two strangers to the proceeding are concerned, the matter in differerice 
betweetthem should not be summarily deteriined in a proceeding under sec- 
tion 171 of the Bengal Tenancy, Act. 


Under section 171 of the Bengal Tenancy Act the depositor is not -of right ene, 
titled to be placed in possession of the holding upon an spplication made to the 
Court. : ` . 

Appeal by the Usofructvary Mortgagee and an application under 
section 118 of the Code of Civil Procedure by the same person. 

Application by simple mortgagee to be put in possession undér 
sub-section (1) (c) of section 171 of the Bengal Tenancy Act. 


The material facts and arguments appear from the judgment. 





Babus Biraj Mohan Majumdar and Hari Bhusan Mookerjee for 
the Appellant and Petitioner. g 


Babu, Bejoy Kumar Bhattacharjee (for Babu Khirode Narain 

Bhuia) for the Respondent and Opposite Party. . | 
4 

The judgment of the Court was delivered by 7 | 

Mookerjee, J. :—We are invited in this Rule to set aside an 


order made by the Court of first'instance under sub-section (1) (c) 
of section t71 of the Bengal “Tenancy. Act. The circumstances 
under which the order has been made are not disputed. The Maha- 
raja of Burdwan obtained a decree for arrears of rent against one of 
his tenants. In execution of this decree the holding was advertised 
for sale. It appears that the tenant had executed a simple mortgage 


* Appeal from Order No. 269 of 1912, with Rule No. 3999 of 1912, againat 
an order of Babu Gyanendra Nath Mookerjee, Subordinate Judge of Midnapore, 
dated the roth February, 1912, confirming that of Babu Amar Nath Chatterjee, 

X À , 


Munsiff of Contai, dated the 4th September, 1911. | ! 


Pi 
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of the holding on the 27th May, 1900, and a usufructury mortgage 
on the gth July, 1908 On the ryth January, 1911, the simple 
mortgagee made an application under sub-section (3) of section 170 
for leave to deposit the judgment-debt on the allegation that he 
had, in the holding advertised for sale, an interest voidable on the 
gale. This application was granted, without notice to the decree- 
holder or the judgment-debtor. On the 11th April, ro1z, the 


simple mortgagee who had made the deposit, applied to the Court’ 


to be put in possession of the holding as first mortgagee thereof 
_ under section 171, sub-section (1) (c). Notices were thereupon issued 
to the persons interested in the holding. On the 17th May, 1917, 
the judgment-debtor appeared and objected to the grant of the 
application He stated that thesimple mortgage had been satisfied, 
that thé mortgagee had no subsisting interest stich as would entitle 
him to~make an application under sub-section 3 of section r70, and 
` that, in reality, the money deposited by the mortgagee-was his own 
money, which he had entrusted to the mortgagee to be put into 
Court on his behalf. He added that his usufructuary mortgagee and 
not he himself was in possession of the holding, On the same day, 
the usufructuary mortgagee also appeared in Court and resisted the 
application of the simple mortgagee on the same grounds as urged 
by the judgment-debtor. The Court thereupon took evidence and 
came to the-conclusion that the usufructuary mortgage had not been 
acted upon and that the judgment-debtor was still in possession.. The 
Court consequently directed the simple mortgagee to be placed in 
possession. he usufructuary mortgagee appealed to the Sub- 
ordinate Judge, who held that the appeal was incompetent, because 
- the questions in controversy between the two~mortgagees did not 
fall within the scope of section 47 of the Code of Civil Procedure 
of 1908. The Subordinate Judge however proceeded to express an 
opinion on the merits of the case, ndmely, that the usufructuary 
mortgage was ‘hot collusive and that the ustfructuary mortgagee was 
in posgession of the holding. We are now invited by the usufruc- 
. tuary mortgagee to set aside the order of the Court of first’ instance 
on the ground that the Court had no jurisdiction under sub-sec- 
tion (1) (c) of section 171 to make an order for. delivery of posses- 


sion as against a stranger to the proceeding. The order of the - 


Subordinate Judge has also.been assailed on the ground that the 
appeal before him was competent, and, on the facts found, should 
-have been allowed. oa 
In so far as the competency of the appeal before the Subordinate 
Judge is concerned, ‘we are of opinion that the view taken by him 
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is unquestionably sound. The questions in controversy between 
the mortgagees are not questions relating to the execution, satis- 
faction or discharge of the decree nor do they arise between the 
parties to the suit or their representatives in interest. Consequently 
the appeal ta the Subordinate Judge was incompetentand the appeal 


- ‘preferred to this Court is equally open to the same objection. 


In so far as the propriety of the order of the Court of first ins- 
tance is concerned, we are of opinion that the case falls within 
the principle laid down in the case of Ram Narain Routh v. Lal 


.Das Routh (1). It was pointed out in that case that there is a 


noticeable difference between the expressions used by the Legislature ` 
in sub-section (c) of section 170 of the Bengal Tenancy Act and 
clause (4)/of section 13 of Regulation VIII of 18:9, which deals 
with similar matters. Under the Putni Regulation, the person who 
makes the deposit fo avert the intended sale not only obtains. 
the position of a mortgagee but is also entitled, on applying for the 
same, to obtain immediate possession of the tenure of the defaulter. 
On the other hand, sub-section (1) (c) of section 171 of the Bengal 
Tenancy Act does not explicitly state that the depositor is entitled 
to be placed in possession of the holding upon an application made 
to the Court. It is not necessary for us to determine on the present 
occasion whether, evenďas between the depositor and the judgment- 
debtor, this clause may not be construed as embodying merely a 
statement of the rights of the parties and not prescribing also the 
procedure for enforcement of those rights. It is plain that in so far ` 
as two strangers to the proceeding are concerned, it could never 
have been intended that the matters in difference between them 
should be summarily determined in a proceeding under section 171. 
The result is that the appeal presented to this Court is dismissed, 
but the Rule is made absolute and the order of ‘the Court below - 
is discharged as against the petitioner, the usufructuary mortgagee, 
The order of the lower Courtin so far as it makes the petitioner liable 
for costs is also discharged. There will be no order for costs either 
in the appeal or in the Rule, 
A. I. M. Appeal dismissed; Rule made absolute, 


i (1) (1907) 6 C. L. J. 595; 12 C. W. N. 55. 


“Vou. XXIX,| -HICH couRt. 
Before Sir Asutosh Mookerjee, Knight, Judge and Mr. Justice 
Carnduff. / 

a MISRI SAHU 


0. 
BISHU NATH SAHU.* 


$ 


- Remand—Ends of justice— Civil Procedure Code (Act V of 1908),) O. 41 R. 23. 


-It is competent to a Court of appeal to remand a case, under circumstances 
not mentioned in rule 23 of order 41 of the Code of Civil Procedure, where the 
ends of justice require that the case should be retried: Zokra-Bibi v. Zobeda 

„Khatun (1) followed. Abdul Karim v. Fayes Bux (2) not followed. 


Appeal by the Plaintiff. 
Suit to enforce a mortgage security. - 
wT he material, facts and arguments appear from the judgment. 
Babu Lakshminarayan Singh for the Appellant. 
No one for the Respondent 
' The judgment of the Court-was delivered by 


_ -Mookerjee, J.—This is an appeal on behalf of the plaintiff in 
a suit to enforce’ a mortgage security alleged to have been executed 
by the defendant in his favour on the 14th May, 1907. The suit 


was commenced on the rsth June 1908. Amongst other defences - 


_ the defendant urged that he was an infant at the time when the tran- 
" gaction took place. The Court found upon the evidence that 
the defendant was born on the 17th August 1892 and that a guardian 
of his person and property had been appointed under the Guardian 
and Wards Act so that the defendant could not attain majority till 
. the 17th August 1913 Notwithstanding this finding, the Court 


a 


heard the case on the merits and made a decree against the defend-: 


ant though he was not represented by a guardian ad litem. The de- 
fendant appealed to the Distyct Judge and although according to 
his own contention which had been accepted as well-founded by the 
original Court he’was an infant, he preferred the appeal himself as 
if he was sui juris. No objection was taken by the plaintiff respond- 
ent that the appeal was not properly constituted ; on the other 
hand the plaintiff attacked the finding of the primary Court as to 
the date of birth of thedéféndant. Upon that point his contention 


Appeal from Appellate Decree No. 1280 of 1910, against the decree of A. 
Mellor, Esq., District Judge of Durbhanga, dated the rath February, 1910, revers- 
ing that of Mr. A. Hamza, Munsiff of Madhubani, dated the 14th June, 1909. 


(1) (1910) 12 C. L. J, 368. $ (3) (1911) 15 C. W. N. 575, 
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failed and the District Judge affirmed the finding of the first Cour. 
The District Judge: then proceeded to hold that the suit was impro- . 
perly constituted because the defendant an infant was not represent- 
ed by a guardian ad item ; but he held that he had no authority to 
remand the case under rule 23 of order 41 of the Code of 1908, inas- 
much as the suit had not been decided in the Court of first instance 
upon a preliminary point. The Judge thereupon allowed the appeal 
and dismissed the suit. - 

The plaintiff has now appealed to this Court and on his behalf 
it has been contended that‘the appeal before the District Judge was 
incompetent because it had been preferred by an infant not re- 
presented by a guardian ad litem., The learned vakil for the ap 
pellant has, however, conceded that if his contention is well-founded, 
the present appeal must also be treated as incompetent because he 
has not taken any steps to have the respondent represented by a 
guardian for the purposes of his appeal, though according to the 
concurrent findings of the Courts below the defendant respondent 
is still an infant. Under these cir: umstances we have to exercise 
our powers under section 151 of the Code and to make such order 
as is necessary for the ends of justice. It is clear in our opinion that 
the, learned Judge took a restricted view of his powers as a Court 
of appeal.. No doubt it has been held by this Court in the case of 
Abdul Karim v. Fayez Bus (1), that a Court of appeal is competent 
to make an order of remand only when the conditions mentioned in . 
rule 23, order 41 are fulfilled. Weare however not prepared to 
accept that view as sound. Section 564 of the Code of 1882 which ') 
restricted the powers of an appellate Court to remand a case is not 
reproduced in the Code-of 1god and as already explained by this 


_Court in the case of Zohva Bibi v. Zobeda Khatun (a), it is competent 
- 10 a Court of appeal to remand a Case under circumstances not men- 


tioned in rule 23 of order 41 where the ends of justice require that 
the case should be retried. ln the case before us the proceedings 
have been throughout irregular and the only course which the Court 
can possibly pursue is to discharge the decrees of both the Courts 
below and to 1emand the case to the Court of first instance. The 
plaintiff will be at liberty to take steps for the appointment of a 
guardian ad litem for the “defendant. When he has done go, the suit 
will be tried out on the merits. There will be no order for costs as 
the respon dent is not represented before us. 

As T. M, _ Case remanded, 

(1) (911) 15 C. W. N. 575 (2) (1910) 12 C. L. J. 368. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr, Justice 


- Beacheroft. 
GOPAL CHANDRA SEN AND OTHERS CiviL. 
a 191g. 7 
BANKIM BIHARI RAY AND OTHERS,* w 
$ March, 26. 
Easement—Right of way—Limitation Act (IX of 1908), Sec. 26— Enjoyment ray — 
Cessation of user. Le 4 1917. 


A person may be said to be in ‘ enjoyment? of a right of way during a period of July, 26, 
A time, though he does not actually ‘use’ the way every moment. ~ : 
Cessation of user is not an invariable indication of abeyance of enjoyment of a 
`, . 
right. Carr v. Foster (1) referred to. 
* Appeal by the Defendants. 


Suit for declatation of a right of way. ; J , 
Thè material facts and arguments appear from the judgment 
Babus Mohendra Nath Ray, Biraj Móhan Mojumdar, Sajani 
Kant Sinha and Sarada Charan Maiti for the Appellants. 
Babu Jyatis Chandra Hasra (with him Babu Bipin Bikari Ghosh) Haro o? 
for the Respondents. - 
f GAY. 
The judgment of the Court was delivered by i 
l Mookerjee, J.—This is an appeal by the defendants in a suit "March, 26, 
" for declaration of a right of way, for removal of an obstruction there- a 
to, for a permanent injunction and for incidental reliefs. The 
- plaintif set up a claim to use the pathway for several purposes, 
namely, (a) to obtain access to a public road across Sand-deune 
“ which lic towards the north of his homestead, (b) to enable his work- 
`| men to bring materials for the repair and construction of houses, (c). 
to enable bis sweepers to remove night soil, and (d) to take his 
` cattle to the field: _The defendants denied the existence of the 
alleged way and pleaded the bar of limitation. The trial Court 
decreed the suit. Upon appeal, the Subordinate Judge held that 
there was ample evidence to prove thatthe inmates of: the house 
of the plaintiff had, for a period muchexceeding 20 years, used [Atho 
way for-access to the Sand-deune where they went to answer calls 
of nature; but he was not satisfied with the evidence as to the user 
of the pathway by sweepers, labourers and cattle. In this view the 
Subordinate Judge modified the decree of the primary Court and. 
limitéd the declaration of the way for use by the inmates of the 


7 * Appeal from Appellate Decree No. 493 of 1917, against the decree of Babu 

Bejoy Gopal Chatterjee, Officiating Subordinate Judge of Midnapore, dated the 

. loth January,-1917, modifying that of Babu Jyotish Chandra Neogi, Munsiff, rst 
Court of Contai, dated the 7th October, 1915. 


(t) (1842) 3 Q, B. 581. - 
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house of the plaintiff as a passage for acccss to the Sand-deune on 
the north of the land of the defendants. The defendants 
were not satisfied with this partial success and have appealed to this 
Court, substantially on the ground that the facts found are not suffi- 
cient to justify the declaration of a prescriptive Hight of way under 
section 26 of the Indian Limitation Act. 

To enable a plaintiff to establish that he has acquired, under the 
statute, an absolute and indefeasible right of way, he must prove 
that the way has been peaceably and openly enjoyed by a person 
claiming title thereto as an easement and as of right, without inter- 
ruption, and for twenty years. The Subordinate Judge has found 
that in this case the user extended over a period much longer than 
20 years, that the right was peaceably and openly enjoyed, without 
interruption, a3 an easement and not on account of any proprietary 
interest in the Jand and that no permission was obtained from the 
defendants or their predecessors. The plaintiff must accordingly be 
deemed to have acquired an absolute and indefeasible right of way. 

The question next arises—whether, as required by the statute. 
the period of “enjoyment” for twenty years ended within two years 
next before the institution ofthis suit: forthe plaintiff cannot succeed 
merely by proof of enjoyment for twenty years; he must show 
also that such enjoyment ended only within two years before suit, 
Gopee v. Bhoobun (1): Luchmee v. Ziluckdharee (2); Janhavi v, 
Bindu (3). Upon this point, the Subordinate Judge 1s not explicit. 
ln the eighth paragraph of the plaint, filed on the 19th March, 1915 
it was alleged that the defendants made the first attempt at obstruc- 
tion on the 13th March, and built the wall across the path three 
days later on the 16th March, thereby preventing the plainuff from 
using the disputed way. In the written statement, although the 
right of way was denied, the assertion that the wall had been erect- 
ed on the date mentioned was not expressly challenged. The Court 
of first instance found that the wall was erected in March and held 
that no question of hmitavion consequently arose, This finding 


NS 


does not appear to have been impugned before the lower appellate 


Court. The position, then, is that the plaint: acquired an absolute 
and indefeasible right of way by “enjoyment” for the statutory 


period ; there was no discontinuance of the“ enjoyment,” by reason. 


of an obstrucuon by the delendants, till within a tew days previous 
to the institution of this suit, and there is no suggestion that the 
plaintiff voluntarily abandoned or discontinued the exercise of the 


0 (1875) 23 W. R. (2) (1575) 24.W. R. 295. 
(3) )1 isoo 1. L R. 26 Calc, 593; 3 C. W.N. 610, 
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right at any time before such date. In these circumstances, it is 
not necessary for the plaintiff to prove affirmatively “ actual user ” 
of the way. down to a date within two. years before the suit: 
Sham v. Tariney (1); Koylash v. Sonatun (2) ; ; Pinayak v. Mart- 
and (3); Ghulam v. Gulsher (4). A person may, without violence 
to language, be said to be in “enjoyment” of a right of way 
during a period of time, though he does not actually “use” the 
way every’ moment. As explained by Gruth, C., J. in Sham 
v. Zariney (1), mere non-user, for a time, of an easement which the 
owner might, if he pleased, enjoy during every hour of that 
time, but which, for some good reason he does not care to enj)y, 
is not necessarily discontiouance of enjoyment of the right ; for 
instance, where the owner ofa house does not use a way to it 
because the house is for a time unoccupied, or where a farmer 
desists for atime from using a pasture because he happens to 
have no pasturable cattle or because the herbage «is scanty or 
unwholesome by reason of drought or like cause, each may still be 
considered as in “enjoyment” of the right of easement. This dis- 
tinction between “ enjoy vent” of a right of easement and “ actual 
exercise” of the right was overlooked in illustration (b) to section 26 
of the Indian Limitation Act, 1877, (as was pointed out by Garth, C. J. 
in Koylash v. Sonatun (2) which was consequently not reproduced 
in the Indian Limitation Act, 1908. To put the matter briefly, 
cessation of user is not always inconsistent with continuance of enjoy- 
ment of a right [ Jankavi v. Bindu (5)] or, in other words, cessation 
of user is not an invariable indication of abeyance of enjoyment of 
aright. This was recognised in Cazr v. Foster (6), in which it was 
ruled that where a commoner had ceased fo use the common during 
two years of the thirty (as he had no commonable cattleat the time), 
, but had used it before and after, the jury was justified in finding a 
continued enjoyment of the right during thirty years. See also the 
decision of the Judicial “Committee in James v. Stevenson (7) and of 
Lord Chelmsford, I. C in Crossley v. Lightowler (8). In our opi- 
` nion, the disputed way was “enjoyed” by the plaintiff as an ease- 
ment within two years next before the institution of the suit. 


The result is that the decree of the Subordinate Judge is affirm-- 


ed and this appeal dismissed with costs. 


A, TM. Appeal dismissed, 
(1) (1876) I. L. R. 1 Cale. 422 (430). (2) (1881) I. L. R. 7 Cale. 132. 
{3) (1904) 6 Bom `L. R. 287. (4) (1886) P. R. 38., 
(5) (1899) I. L. R. 26 Cale. 593. (6) (1842) 3 Q. B. 581 


(7) (1893) A. C. 162. (8) (1867) L. R. 2 Ch. App. 478 (482). 
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Before Sir Asutosh Mookerjee, Knight, Fades and Mr Justice / 
Leathcraft, 
Cw o _ KANAILAL JALAN 


Mg, 


191g. aN by D 
` March, 26. - MANOO BIBI anp oTHERS.* 


1917. Recetver— Possession, disturbance of—Order directing appointment y of receiver—— 


aa Creditor’s rights Execution sale, if void. = 
August, 8, IO, 21. ‘ 
ee The rule ‘that the posseasion of a receiver may not be disturbed without leave 


does not apply, so far as third persons are concerned, until a receiver has been 
actually appointed and is in possession. It is not enough that an order has been 
made directing the appointment of a receiver. Until the appointment has been 
- perfected and the receiver is actually in possession, a creditor is not debarred ‘from 
proceeding to execution. The order appointing a receiver is for the benefit 
F ‘of the parties to the action; it does not affect the persons until the appointment is 
complete and perfected; Defries v. Creed (1) and Edwards v. Edwards (2) 
referred to a g g F 
When property is in the custody of a receiver appointed by a Court, a sale 
under an execution issued by another Court may be avoided by an appropriate 
process : Livinia Ashton v. Madhabmoni (3) referred to. 


Appeal by the Plaintiff. . ee 
Suit for ejectment. Ts i ` 


The material facts‘and arguments appear from the judgment, i 


- — Dr. Sarat Chunder Basak.and Babu Jotish Chandra’ Bose fór” 
the Appellant. 


' Sir Rash Behary Ghose, Babus Basant Coomer ` Bose, Bagin. 
- . Behary Ghose and Biraj Honen Mojumdar for the Respondents. 
; f C A V. 
i The judgment of the Caii was delivered by ‘- 
March, 26. Mookerjee, J.—The subject matter of the litigation which has 
: culminated in-this appeal is an one-fourth share of a garden which - 
was owned at one time by Gopal Charan Ghose. . He - left four sons 
- ` Chandranath, Suryyakumar, Satyacharan and Kartikcharan. Chan- 
dranath died-in or about the year 1892 and left a son Mobini- 
x mohan ; the latter died before the commencement of this suit which 
concerns the one-fourth share of Chandranath. There are three - 





* Appeal from Appellate Decree No. 1776 of 1915; against the decree of S. K. 
_Ghose, Esq., District Judge of Hooghly, dated ‘the 3rd May, 1915, reversing that 
of Babu Baroda Prosad Roy, Subordinate Judge of Hooghly, dated the 3oth 
March, 1gl4. 3 

(1) (1865) 34 L. J. Ch. «607. - > (3) (igro) 11 C, L. J. 489 (494). 

(2) (1876) 2 Ch. D. 291. ~ ; 
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- rival claimants to-this share, namely, the plaintiff, the Das defendant, 


and the Maharaja of Burdwan who was added as a defendant by 
order of Court, dated 23rd April, r912. The Maharaja of Burdwan 
purchased the share in execution of a money decree obtained by 
him against Mohinimohan ; the sale took place on the rsth Febru- 
ary, 1896, and was confirmed on the 18th March, 1896. The first 
defendant obtained a lease of the entire garden from :Mohinimohan 
and his three uncles on the 2nd July, 1907." The plaintiff purchased 
the sharé at a sale held en the 2nd September, 1907 by the official 
receiver of the High Court who had been appointed receiver to the 
estate of Chandranath Ghose in a litigation on the original side of 
this Court. The title of the Maharaja thus accrue d many. years 

"before that of the plaintiff pr the first defendant, and the substantial 
question in controversy is, whether the plaintif vy his purchase at the 
sale held by the receiver has acquired a title superior to that of the 
Maharaja. The primary Court answered this question in favour of 
the plaintiff; the District Judge has reversed that decision. The 
circumstances which Icd to the appointment of the receiver and the 
sale held by him must accordingly be narrated here. 

On the roth April, 1883, Chandranath Ghose executed a trust 
deed in respect of his share in the paternal properties in favour of 
Narendranath Sen, an attorney ofthis Court, to enable tke latter to 
administer the estate and satisfy the debts due to his creditors. One 
of these creditors, Bhagaban Chandra Ray, on behalf of himself and 
the other creditors, instituted a suit on the original side of this Court 
on the 1rth September, 1886, against Chandranath Ghosh and 
Narendranath Sen for the construction of the indenture of trust, for 
the execution of the trusts mentioned therein, for an account, for the 
appointment of a receiver and for consequential reliefs, On the 30th 
May, 1887, a preliminary decree was made and the Official Receiver 

` was appointed receiver in the suit. On the x4th March, 1889, an 
order was made authorising the receiver to sell the properties in- 
cluded in the trust and an amended order was made on, the 3rd 
March, 1890. Chandranath Ghose died in or about the ‘year 1892 
“and no steps were taken to revive the suit against his son Mohini- 
mohan till 1908. Meanwhile, the transactions under which the 
Maharaja of Burdwan and the first defendant acquired interests in 
the property had taken place in 1896 and 1907. 

The District Judge has found that the receiver never obtained 
possession of the property, though he was directed to` take posses- 
sion by the vesting order, dated 3oth May, 1887, and the Ghoses 


remained in possession independently of the receiver. It is conse- 
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quently plain that the Maharaja was entitled to proceed in execu- 
tion against the property of his judgment-debtor. The rule that the 
possession of a receiver may not be disturbed without leave, does 
not apply, so far as third persons are concerned, until a receiver has 
been actually appointed and is in possession. It is not enough that 
an order has been made directing the appointment of a receiver. 
Until the appointment has been perfected and the receiver is actual- 
ly in possession, a creditor is not debarred from proceeding to exe- 
cution. The order appointing a receiver is- for the benefit-of the 
parties to the action; it.does not affect third persons until the f 
appointment is complete and perfected. Defriss v. Creed (1); 
Edwards v. Edwards (2). It is further clear that the sale held at 
the instance of the Maharaja was, at the worst, only voidable. As . 
pointed out in Livinia Ashton `v. Madhabmoni (3), property in the 
hands of a receiver is exempt from judicial process and the purcha- 
ser of such property at an execution sale buys at his peril, for the 
sale may be cancelled upoa an application to the execution Court ; 
in other words, when property is in the custody of a receiver appoin- 
ted by a Court, a sale under an ex2cution issued by another Court 
may be avoided by an appropriate process. In the case before us, 
however, no steps have ever been taken, either by the receiver or by 
the beneficiaries, for cancellation of the execution sale in which the 
Maharaja became the purchaser. In this view, it is not necessary 
to consider the effect of the attempt to revive the suit on the Origi- 
nal Side of this Court after it had remained dormant for 17 years 
and to hold a sale to the prejudice of rights already acquired by 
strangers who had no notice of the proceedings in the suit. 

In our opinion, the plaintiff has not acquired a title enforceable 
against the Maharaja and his claim hes been rightly negatived by 
the District Judge. |The result is that the appeal is dismissed with 
costs. 


A. T. M l Appeal dismissed, 


(1) (1865) 34 L. J. Ch. 607. (2) (1876) 2 Ch. D. 291. 
(3) (1910) 11 C. L. J. 489 (494)- 


“Von XXIX.) HIGH COURT. 
Before Sir Asutosh Mookerjee, Knight, Judge, and 
Mr. Justice Beachcroft. 
RAMBISHEN DUTT 
v. 
Ss HARIPADA MUKERJEE AND oTuers.* 


Mer ger—Union before 1882—Conduct of parties. 
“In cases unaffected by the provisions of the Transfer of Property Act and the 


Bengal Tenancy Act, the union of a superior and a subordinate interest did not, 


- by operation of law, necessarily merge the subordinate in the superior interest. 
But the conduct of the party concerned, may show that he did not intend to keep 
- the two interests alive as mutually distinct rights. 


Appeal by Defendant No. 1. K 


Suit for recovery of possession of land upon establishment of 
title. s pa 

The ‘material facts and arguments appear from the judg- 
ment. 

Dr, Jadu Nath Kanjilal for the Appellant 


Babus Mahendra Ke Ray and Kali Kinkar Chuckerbutty for 


the Respondents, 
C. A. V. 


The judgment of the Court was delivered by ' 
Mookerjee, J —This is an appeal by the first defendant in a suit 
`~ for recovery of possession of land upon establishment of title.’ The 
disputed area lies in Lot Nimtikuri which was held by a family of 
Dutts in zemindari and patni interest in equal proportions, The appel- 
lant had a one-fourth share in this property, which he mortgaged 
to the father of the plaintiffs on the 31st May, 1892 ; he subsequent- 
ly granted to the plaintiffs a second mortgagé of his patni interest 
gn-the’ 13th November, 1903, and of his zemindari interest on the 
rith November, 1904. The pfaintiffs enforced these securities, 
and, at execution sales purchased the zemindari interest on the 
‘roth November, rg01, and the patni interest on the 3rd July. rrr. 
The Jand in suit is in the actual occupation of the Domes (the 
second and third defendants) who hold as subtenants on payment of 
paddy rent. The case’ for the plaintiffs is that, notwithstanding 
their purchase of the zemindari and patni interests of the first 
defendant, they have not been able to collect rent from the Domes, 
* Appeal from Appellate Decree No. 155 of 1915, against the decree of Babu 
Asutosh Banerjee, Subordinate Judge of Birbbum, dated the a8th July, 1914, 


reversing that of Babu Nalini Mohan Banerjee, Munsiff of Dubrajpur, dated the. 


agrd May, 1913. , : 
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because the first defendant has set up an unfounded right as inter- ` 
~ mediate jotedar on the allegation that the land constituted a jote of 
16 Bighas in the name of Kaliprosad Datta on an annual rental of 


Rs. ‘6-9-6. The-plaintiffs denied the existence of the alleged jote, 


_ and asserted in the alternative, that if the jote existed at any time, 


it must have merged in the superior zemindari and patni rights. 
The plaintiffs accordingly asked for declaration of their title to 
realise rent directly from the Dome defendants and for consequen- 
tial relief. The first defendant resisted the claim on the ground 
that the jote had existed from time unknown, was not extinguished 
by merger in the superior interest, and was still owned by him as 
ithad not been included in the mortgages which were the root of 
the title of the plaintiffs. On these pleadings, three issues arose 
for consideration, namely, (1) did the disputed lands form a jote 
in the name of Kaliprosad Datta : (ii) did the jote right merge in 
the superior right as zemindar and putnidar ; (iii) did’ thé plaintiffs’ - 
mortgage include the same? The trial Court answered the first 
issue in the affirmative and the second and third issues in the 
negative, and, consequently, dismissed the suit. Before the lower 
Appellate Court, the decision on the firet issue was not challenged ; 
but the Subordinate Judge held on the second issue that the. jote 
right was merged in the maliki right ; in this view, the third issue 
did not arise, because if the jote right was extinguished by merger, 
it could not have been included in the mortgages. ‘The Subordinate 
Judge accordingly decreed -the suit. On the present : appeal, that 
decree has been assailed on the ground that the decision of the © 
lower appellate Court on the question of merger js erroneous in law. 


The Subordinate Judge has relied on section r11 cl. (d) of the 
Transfer of Property Act and ‘section 22 of the Bengal Tenancy 
Actin support of his conclusion that “the ryoti ight merged into 

-the superior right as soon as the two rights—superior maliki right 
and inferior ryoti right—yested in the same person or persons.” He 
has also fortified his opinion by reference tO the decisions in Reed 
v. Sreekishen (1), and Bool Chand v. Luthoo Moodee (2), which are 
authorities merely for the proposition that a proprietor in occupa- 
tion of land within his own estate cannot acquire the status of a 
ryot. The Subordinate Judge has, however, overlooked that neither 
section 111 cl, (d) of the Transfer of Property Act nor section 22 of 
the Bengal Tenancy Act is applicable, as in this case, the union 
of the superior and subordinate rights took place before the date 


(1)-(1871) 15 W. R. 430. (2) (1875) 33 W. R. 387. 


, 
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of these statutory enactments: DPromotho v. Kali Prasanna (1). 
The foundation of the decision consequently disappears and we have 
to determine the question of merger, with reference to the law as it 
stood before 1882. 

In the case of [Vomesh v. _Rajnarain (2), which was decided 
in 1868, Peacock, C. J. with the concurrence of Loch and Jack- 
son, JJ. said : “My own impregsion is that the doctrine of merger 
does not apply to lands in the mofussil in this country.. I believe 
it is the practice in this country for zemindars to purchase and keep 
on foot patni talooks without the necessity of adopting the practice, 
which is followed in England, of purchasing such talooks in the 
name of a trustee to prevent the merger of them, If the doctrine 
of merger applies, -a zemindar could not purchase and hold a putni 
tenure in khas possession.” A similar view was expressed by 
Ainslie and Birch JJ. in Savi v. Punchanun (3), and by Pigot and 

` Banerjee, JJ. in /idanti v. Gokool (4). In the case last mentioned; 
the Court observed : “no authority has been shown to us for holding 
that the doctrine of merger applies to such cases as this in India, 
that is,.that a putni interest must merge in the zemindari interest, 

_ if they come into the same hands, and we do not think that we 
should for the first time, as faras we are aware, apply the doctrine 
to such a case.” These’ decisions show that in cases unaffected by 
the provisions of the Transfer of Property Act and the Bengal 
Tenancy Act, the union of a superior and a subordinate interest 
did not, by operation of law, necessarily merge the subordinate in 
the superior interest, and this- accords with the view expressed in 
Rushton v. Atkinson (5), Lal Mahomed v. Jagir (6) and Hirendra y, 
Hari Mohan (7). On the other hand, we have another class of 

_ decisions which support the proposition that although, in cases not 
„touched by the Transfer of Property Actand the Bengal Tenancy Act, 
the union of the superior and subordinate interests may not automati- 
cally cause a merger of the latter in the former, the conduct of the 
party concerned may show that he did not intend to keep the two 
interests alive as mutually distinct rights, see Prosunno v. Jogut (8) ; 
Surja Narain y. Nanda Lal (9) ; Ulfat w. Gayani (z0), Promotha v, 
Keshore (11). Some of these decisions were largely influenced by 
a dictum of the Judicial Committee in Kishen Datt v. Mumtaz (12) ; 


(1) (igor) I. L. R. 28 Cale. 744. (2) (1868) 10 W. R. 15. 

(3) (1870) 25 W. R. 503. (4) (1899) I. L, R. 19 Calc. 760. 

45) (1869) 11 W. R. 485. (6) (1907) 13 C, W. N. 913. 

(7) (1914) 18 C. W. N. 860 (8) (1878) 3 C. L. R. 159. : 
(9) (1906) I. L. R. 33 Cale. 1212. (10) (1909) I. L. R. 36 Calc. 802, 


(15) (1916) 25 C. L. J. 133; 21 C. W. N. 304. 7 
(12) (1879) I. L. R. 5. Calc. 198. A 
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in favour of the possibility of merger of resumable dir# tenures in a 
superior interest, the holder whereof did not take steps to keep 
them alive as distinct subtenures for his own benefit. The substan- 
tial question for consideration in the present case thus arises, do the 
surrounding circumstances indicate that after the jote right had 
vested in the holders of the zemindari and putni rights, the latter 
treated the two as distinct interests. The trial Court, upon a care- 
ful analysis of the evidence, answered this question in the affirmative 
and the lower appellate Court has not expressed its dissent from 
this conclusion. The mest important facts mentioned in the 
judgment of the primary Court are as follows : (i) the zemindari 
papers recite the existence of the jote in quite recent years ; (ii) the 
co-shares of the appellant as also the plaintiffs themselves have 
mentioned the jote in their road cess returns filed subsequent to the 
mortgages ; (iii) in 1880, when a share of the mehal was let out in 
ijara, the farmer showed the jote as in existence in his collection 
papers and in his road cess returns, In our opinion, the Court of 
first instance correctly held that the jote did not, by operation of 
law, merge in the superior interest, and was all along treated as 
separate from the mehal, was not included in the mortgages and 
never passed to the plaintiffs. 

The result is that this appeal must be allowed, the decree of 
the Subordinate Judge ‘set aside and that of the Ccurt of first 
instance restored. This order will carry costs both here and in the 
lower appellate Court, a , 

AT M l Appeal allowed, 


a t 


Before Sir Asutosh Mookerjee, Anight, Judge, and Mr. Justice 
3 ; Beachcroft. 


MAHARAJ] BAHADUR SINGH 
OD. , 
MAKHAN CHANDRA GHOSH AND ANOTHER. * 
Notice—Bengal Tenancy Act (VII of 1885), Sec. 155(1)}—Compensations claim 
` for—Notice open to criticism. ; 


# Appcal from Appellate Decree No. 2650 of 1915, against the decree .of 
J. Phillimore, Esq., District Judge of Birbhum, dated the 7th June, 1915, 
affirming that of Babu Kumudini Kanta Roy, Munsiff of Ramporehat, dated the 
4th April, 1914. 


VoL. XXIX] - HIGH COURT. 


‘ 
~ 


LA notice intimating to the tenants that they should, within one month from 
date of service, restore the land to its original condition, and that if they failed 
to do 40, a suit would be brought against them for ejectment and for recovery 
of Ps. 200 as damages, does not fulfil the requirements of section 135(1) of the 
Bengal Tenancy Act, as there is no claim for compensation, either in addition or 
as an alternative to a demand on the tenant to remedy the misuse or breach. 


A notice does ‘not become insufficient, because it is open to criticism ona 
‘meticulous examination of some of the phrases employed: Fox v. Folly (1) 
referred to. ~ us os 

Appeal by the Plaintiff. 
Suit for ejectment. 
The material facts and arguments appear from the judgment. 


Babus Bipin Behary Ghose and Urukramdas Chuckerbutty ( for 
Babu Chandra Sekhar Banerjee) for the Appellant. 


Babu Karunamoy Bosu for the Respondent. 
C A. V. 


The jadgment of the Court was delivered by 

Mookerjee. J.—This is an appeal by tie plaintiff in a suit 
for ejectment of the defendants from a tenancy on the ground that 
they have used the landin a manner which renders it unfit for 
the purposes of the tenahcy. The Courts below have dismissed the 
suit on the ground that the notic: allegéd to have been served 
on the defendants did not fulfil the requirements of section 15 5(1) 
of the Bengal: Tenancy Act. 


Section 155 provides that a suit: for the ejectment of a tenanton | 


the ground of misuse of land or breach of covenant shall not be 
entertained, unless the landlord has served, in the prescribed 
manner, a notice on the tenant, specifying the particular misuse or 
-breach complained of, and where the misuse or breach is capable 
of remedy, requiring the tenant to remedy the same, and, in any 
case, to pay reasonable compensation for the misuse or breach, and 
the tenant has failed to comply within a reasonable time with that 
request. Inthe case of Pershad Singh v. Ram Pertab (a).it was 
ruled that the expression “in any case” means “in every case,” and 
that a notice not containing a requisition to the tenant to pay com- 
pensation is insufficient to support a suit for ejectment brought 
under the section. In that suit, the notice given did not require 
the teņant to pay compensation nor did the plaint include a claim 


for compensation. In the case of Boidya Nath v, Ghisu Mandal (3), 7? 


it was ruled that the notice served was not vitiated, merely because 


(1) (1916).1 App. Cas. 1 (22). (2) (1894) I. L. R. 22 Cale. 77. 
à (3) (1902) I. L. R. 30 Cale. 1063. $ 
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the compensation was demanded in the alternative. It was observed 
that the sectidn did not require that the notice must call upon the 
tenant, not only to pay compensation to the landlord for the misuse 


`. complained of, but also some additional compensation over and 


above the amount required to remedy the misuse of which the 
tenant had been guilty. As was pointed out by the learned Judges, 
a claim for damages in the alternative is in favour of the tenant, 
who is as explained in Harak Singh v. Kirat Narayan (1), liable to’ 
be compelled to renedy ‘the misuse where it is physically possible 
so to remedy it. In the present case, the notice intimates to the 
tenants that they should, within one month from date of service, 
restore the land to its original condition, and that if they failed to 
do so, a suit would be brought against them for ejectment and for 
recovery of Rs. 200 as damages. In our opinion, a notice so framed 
does not fulâl the requirements of section 155; there is no claim 
for compensation, either in addition or as an alternative to a demand 
on the tenant to remedy the misuse or breach. Reliance has been 
placed by the appellant upon decisions on section 14 of the convey- 
ancing and Law of Property Act, 1881, on which, as pòinted out 
in Pershad Singh v. Ram Pertab (2) section 155 of the Bengal 


_ Tenancy Act is substantially based. No useful purpose would, 


however, be served by an exhaustive review of these decisions, none 
of which really assists the contention of the appellant. The 
case of North London Land Cov. Jacques (3) shows that when an 
ex parte order for ejectment has been obtained without service of a 
valid notice, the defendant is entitled to be relieved against forfei- 
ture. But Bacon V. C. appears to have maintained the view that 
the notice was bad because it did not claim compensation: Jacques 
v. Harrison (4) ; Greenfield v. Hanson (5). The case of Lock v. Pearce 
(6) which disapproved the dictum of Bacon V. C. appears to be an 
authority for’the proposition that a notice requiring the lessee to 
remedy a breach of covenant may, in certain circumstances, be 
good, even though it does not require payment of compensation in 
money. Lord Esher M. R. interpreted the section to mean that 
the breach must be remedied if it'can be and there must be com- 
pensation besides that, if there is anything for which to compensate. 
Lindley L. J. said: “supposing the lessor does not want compen- 
sation, is the notice to be held bad, because he does not ask for it P 
There is no sense in that.” Kay l. J. agreed in this opinion.. A 
(1) (1909) 10 C. L. J. 595. (2) (1894) I. L. R. a2 Calc. 77. 


(3) (1884) 32 W. R. (Eng.) 233. (4) 0833) 12 Q. B. D. 136 (165). 
(5) (1886) 2 Times L. R. 876. (6) (1893) 2 Ch. 271. 
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-similar view had been adopted by Fry, L. J. in Skinners Co. v. Civit. 
Knight (-), where, in giving ‘the written judgment of himself, 1919. 
and Lord Halsbury and Lord Esher, he interpreted the section as Bahadur Singh 
follows: “the section creates “some difficulty, because it seems to 
. contemplate compensation as payment in every case of a breach, Makhan, 
- and because it uses, not the familiar word ‘damages’ for a breach Mookerjee, Y. 





but ‘compensation,’ But it is evident that many cases may occur 
in which, where the breach has been perfectly thade good and no 
i expense or loss incurred, there may be nothing for which to make 
the compensation and we are therefore of opinion that notwith- 
«standing the general terms of the notice required by the statute, the 
lessee-is bound to make compensation, not absolutely in every case 
. but only where there is something to compensate.” -See also Pannell 
v. City of London’ Brewery Co (2), where it is pointed out that i in. 
Lock v. Pearce (3), the notice did include a claim for damages, 
though the demand was for payment of something which the lessee 
was not liable to pay. But whatever divergence of opinion may be 
traceable in these decision’, the case before us is reasonably free 
from difficulties, Here, compensation could. have been demanded 
for the misuse-and has been claimed in this suit though not men- - 
_ tioned in the notice. To stretch the language of the section so as 
to take this.case out of its purview would plainly be to abrogate it 
i altogether. No doubt as observed by Lord Parmoor in Fox v. 
Jolly (4), a noticè does not becomé insufficient, because it is open 
to criticism on a meticulous examination of some of the phrases 


employed. But here the objection to the validity of the notice goes 
to the root of the matter. 


We hold accordingly that the decree of the Disttict Judge must . 
‘be confirmed and the appeal dismissed with costs. 


ATOM. yA i Appeal dismissed. 
(1) (1891) 2 Q. B. 542 (544). (2) (1900) 1 Ch. 496. 
(3) (1893) 2 Ch. 271. (4)-(1916) 1 App. Cas. 1 (22). 
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Before Sir Asutosh Mookerjee, Knight} Judge, and Mr. Justice 
Beacheroft. 


_ SURENDRA NATH MITRA & OTHERS. 
P v. ee 
KHITINDRA MOHAN MITRA & OTHERS. 


Morigage—Estoppel—Benamidar, if can maintain a suit on morigage—Accouni— 
Transfer of Property Act UV of 1882), Secs. 76, 77. 
When a mortgagee takes a mortgage from a person and obtains possession from 
him, he is not permitted to question his mortgagat’s title : Bhaiganta v. Himmat 
(1) referted to. 


A suit for foreclosure, gale or redemption, can be maintained by a person 
named in the deed as mortgagee or mortgagor, as the case may be cases onthe 


‘subject referred to. 


Section 77 of the Transfer of Property Act, protects usufructuary mortgagees 
receiving rents and profits i in lieu of interest only, as also such usufructuary mort- 
gagees as receiving the rent and profits partly in lieu of interest and partly in pay- 
ment of the mortgage money. ; 

A usufructuary mortgage bond stated that the mortgagor took a ‘loan of 
Rs. 1,600 which carried interest at 5 per cent per annum. It set out the annual’ 
profit according to the rent roll, allowed a remission for establishment charges and 
made a deduction for the rent and cesses. ‘It stated that this should Teave a net 
profit of Rs. 110, out of «which Rs. So would be set off against interest and the 


- balance against the principal. 


Held, on the construction of the document, the parties did not intend to have 
their rights and liabilities adjusted on the basis of the actual figures mentioned in 
the document and it did not exonerate the mortgagees from their ordinary liability 


= `a 


to render an account. 
Appeals by Defendants Nos, 1 and 2, and by Defendant No. 3. 
Suit for redemption of mortgage. 
The material facts and arguments appear from the judgment, - 
` Sir Rash Behary Ghose and Babu Kaltkinkar Chuckherbutty for 
the Appellants. 


Babus Dwarka Nath Chuckerbutty and Jyoti Chandra Sarkar 


for the Respondents. 
: Cc. A.V. 
The judgment of the Court was delivered by 


Mookerjee, J.—On the 24th March, 1901, the plaintiff executed 
a usufructuary mortgage of land in favour of the first defendant fox 


* Appeals from Appellate Decrees No. 258 and 303 of 1915, agains the deci- 
sion of G. N. Roy, Esq., District Judge of Burdwan, dated the 25th January 1915, 
modifying that of Babu Jadab Chandra Bhattacharjee, Allditional Subordinate 
Judge of Burdwan, dated the a5th March 1914; , t 


(1) (1916) 24 C. L. J. 103. 


b 
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the benefit of the latter and his father, the second defendant. The 
defendants went into possession but defaulted to pay rent to the 
superior landlord, who had the property sold under Regulation VIII 
of 1819. The third defendant became the purchaser at this sale. 
The Courts below have concurrently found, contrary to the allega- 
tion of the defendants, that the sale was brought about by the fraud 
of the first'two defendants, that the purchase was made by them in 
the name of their' relation the third defendant, and, that their pos- 
session of the property has been in no way affected by the proceed- 
ings in Court, “On the roth September, r912, the plaintiff com- 
menced this suit for redemption of the mortgage, and obtained a 
decree in the trial Court. Three appeals were thereupon preferred, 
one by the first two defendants, a second by the third defendant, and 
the third by the plaintiff. The District Judge dismissed the appeal 


of the third defendant, and modified ‘the decree of the Court of _ 


first instance on the appeals of the plaintiff and the‘ first two defen- 
dants. This decree has been assailed before us in two separate 
appeals, one by the first two defendants, the other by the third 


» ` defendant. On the elaborate argumen‘s advanced by both sides in 


this Court, two substantial points emerge for consideration, namely, 
first, should the trial Court have framed an issue to determine whe- 
ther the plaintiff was the real owner of the property as alleged by 
him or a benamdar for his father and other members of the joint 
family, as asserted by the defendants; and, secondly, whether the 
mortgage accounts have_been taken on an erroneous principle. 

As regards the first point, the Courts below have found that at 
the date of the mortgage the plaintiff was in possession and that the 
deed was executed in his name. - The District Judge, in concurrence 
with the Subordinate Judge, has held that as the mortgagees took 


_ the mortgage from the plaintiff and obtained Possession from him, 


they could not be permitted to question his title, in view of the rule 
of estoppel enunciated in section 116 of the Indian Evidence Act, 
This view is clearly well-founded As explained in the case of 


Bhaiganta v. Him mat (1), enjoyment by permission is the founda- 


tion of this doctiine. Two conditions are essential to the exis- 
tence of the estoppel, namely, first, possession, secondly, permission j 
when these conditions are present, the estoppel arises, and the estop- 
pel prevails so long as such possession continues. Apart from this, 
the contention of the appellant that a redemption suit cannot be 
maintained except by the real owner, is too broadly formulated and 
is against the balance of judicial authority. The better opinion 


(1) (1916) 34 C. L. J. 103; 20 C. W. N. 1335. 
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seems to be that a suit for foreclosure, sale, or redemption can be 
maintained by the person named in the deed as mortgagee or mort- ° 
Sagor, as the case may be ; Sachitananda v. Baloram (1) ; Dagdu ~v, 
Balvant (2); Ravji v. Mahadev (3); Yadram v. Umrao (4) 3 Ram v, 
Srinivas (5); Alikjan v. Rambaran (6); Sreenath v. Chundernath(7) ; ` 
Bhoobunessur v. Juggessuree (8); Haragobinda v, Purnachandra (9) ; 
Kirtibas v. Gopaljiu (10), A similar principle has been applied to 
leases ; Bipeen v. Ram (11); Donselle v, Kedarnath (12) ; Kedarnath 
v. Donselle (13); Inderbuttee v, Mukbool (14); Jainarayan v. Kadim- 
bini (18) ; Purnia v. Zorab (16) ; which are mentioned in the case of 
Atrabannessa v. Safatullah (17). We are of opinion that the first 
question must be answered against the defendants ; they accepted 
the mortgage from the plaintiff and can not now question his title fo 
tedeem the property upon payment’ of such sum as may be found 
due by the Court. This view is in harmony with the observations ' 


-_ of the Judicial Committee in Hakim v. Bharat (18); on the nature 


of Benami transactions. 

As regards the second point, the Courts below bave held that 
the first two defendants are bound to render an account as mort- 
Zagees in possession. They do not repudiate “their liability to 
account, but contend that the accounts should be taken on the basis 
of the sums mentioned in the mortgage bond irrespective of the ' 


3 


actual profits of the property. The controversy has thus centered 


round the question, whether the rights and obligations of the parties 
in this respect are governed by section 76, cl, (g) and (h) or by Sec- 
tion 77 of the Transfer of Property Act. Under the former section, 
the mortgagee in possession is liable to keep and give accounts, This 
is the general rule, subject to the exception formulated in section 77, 


` which provides that nothing in section 76, cl. (b), (d), (gj and (h) 


applies to cases, where there is a contract between the Mortgagee 


2 and the Mortgagor that the receipts from the mortgaged property 


shall, so long as the mortgagee is in possession of the property, be 


(1) (1897) I. L. R. 24 Cale. 644.. (2) (1897) I. L. R. a2 Bom. 820. 
(3) (1897) I. L. R. 22 Bom. 672. (4) (1899) I. L. R. 21 All. 380. 
(5) (1899) 9 M. L. J. 103. (6) (1910) 12 C. L. J. 357. 
(7) (1872) 17 W. R. 192. a (8) (1874) aa W. R. 413. 


(9) (1909) 11 C. L. J. 47. (10) (1913) 19 C. L. J. 193. 
(11) (1870) 14 W. R. 12. : 

(12) (1871) 16 W. R. 186 ; 7 B. L: R. 720. 

(13) (1873) 20 W. R. 352. (14) (1875) 24 W. R. 44. 
(15) (1869) 7 B. L. R. 723 note. (16) (1865) Wyman 14. | 
(17) (1915) 22 C. L. J. 259; I. L. R. 43 Cale. 504. 

(18) (1918) 23 C, W. N. gar. g 
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taken in lieu of such interest and defined portions of the principal. 
Now, under section 58 cl. (d), a mortgage is usufructuary where the 
mortgagee receives the rents and profits eitfier (i) in lieu of interest 
only, or (ii) in payment of the mortgage money, or (iii) partly in 
lieu of interest and partly in payment of the mortgage money. Sec- 
tion 77 consequently protects usufructuary mortgages of the first 
category as also such usulructuary mortgages of the third category 
as are entitled to take the profits in lieu of interest and defined por- 
tions of the principal. The Courts below have concurrently held 
that the mortgage before us falls within the general rule, in other 
words, that it is not of either of the two types just mentioned. The 
bond states that the mortgagor took a loan of Rs. 1,600, which car- 
ried interest at 5,per cent per annum, and then proceeds to describe 
the scheme for repayment of the debt. It sets out the annual profit 
according to the rent-roll, allows a remission for establishment 
charges and makes a deduction for the rent and cesses. This, it is 
. stated, shall leave a net profit of Rs. 110, out of which Rs, 80 would 
be set off against interest and the balance against the principal. It 
is plain that if the actual income from the property were assumed to 
be that mentioned in the rent-roll, the amounts stated as payable on 
account of interest and in reduction of the principal could hold good 
_ only during the first year, During the second year, the interest 
would run on a reduced principal, and, at the end of that year a 
larger sum than that available in the first year would be set off 
against the principal. This process would continue from year to 
year—each successive year a decreasing amount would be due for 
interest and an increasing amount set off against the principal. This 
militates against the theory that the parties intended to have their 
rights and liabilities adjusted on the basis of the actual figures men- 
tioned in the document, This view is supported by a significant cir- 
cumstance, ‘Lhe 4Aastaéud or rent roll would presumably show only 
the rent payable by the tenants, but there were, as the Courts below 
‘have concurrently found, other sources of income, for instance that 
derived trom-the Mana of the river Damodar and the Julkur. Final- 
ly, the mortgagees were placed in possession of the alluviated and 
diluviated lands, whereot the area and income would vary from time 
to time ; it is improbable that the mortgagor should have intended 
to make a present to the mortgagees of the income which might 
accrue from accreted lands, or that the mortgagees should have 
undertaken, in the event of diluvion, to give the mortgagor credit at 
all hazards {or a definite sum. On an examination of all -the provi- 
sions of the deed, we are of opinion that the Courts below have cor: 
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Sa l rectly held that it does not exonerate the- macHl pagers from their 
< 1919. ordinary liability to render an account. : 
Saradne l The result is that the decree of the District Judge is nea 
Khitin ii, and these appeals dismissed with costs. - Lo 
Mookerjes, Ş. AT. M, Appeals dismissed, 
Before Sir Asutosh Mookerjee, Knight, Judge and Mr, Justice. 
Walmsley. ae 
FORT GLOSTER JUTE MANUFACTURING CO. 
c è g > 
pare i , v. d 
E CHANDRA KUMAR DAS AND ANOLHER* — > 
April r, A 
— 5 Sudgmeni—Civil Procedure Code (Act V of 1908), Sec. 99, O. 20, Rr. 1, 2, 3. 
; we Fudgment pronounced by another Fudge—-Fudgment, signed and dated in 
August 30. contravention of the rule—Irregularity— Procedure, infringement of. 


An appeal was heard by A, the first Subordinate Judge, on the 6th May IQt5. 

On the,2g9th May, 1915, A wrote, signed and dated his judgment. While A was 

absent from the head quarters, the judgment was delivered on the 31st May, 1915, 

by B, the second Subordinate Judge, ‘who was in charge of the lirst Court during 

` the temporary absence of A. The decree was drawn up in due course and was 

signed by A ontho 4th June, 1915, but bore the date when the judgment was 
pronounced, that is, the 31st May, 1915. 


Held, that the paper signed by A and kept on the record could not be treated 


as a valid judgment till it had been pronounced i in Court : Brana v Hammersinith 


Ry. Co. (1) referred to. 


That the judgment, though pronounced, dated and signed in contravention of 
the specific provisions of the Code of Civil Procedure, constituted ‘an irregularity 
which was waived ‘by the parties not objecting at the time and didin not afford any 
ground for reversal of the decree based on the judgment, 


“The mere fact that the Court ere in a manner contrary to that prescribed by 
the Code, does not necessarily show that what was done, wasa nullity: Ashutosh 
v. Behary (2) referred to. The effect depends upon the nature, ‘scope and object 
of the particular provision which has been violated; 


# Appeal from Appellate Decree No. 2101 of 1915, against the decree of Babu 
° Asutosh Ghosh, Subordinate Judge of Hooghly, dated the 29th May, 1915, revers- 
ing that of Babu Satis Chunder Ghose, Munsiff of Howrah, dated the 16th 
January, t914. 
(1) (1867) L. R. a Q- B. 223 G: 246). 
j (2) (1907) I. L. R. 35 Calc. 61 ws 3 6C.L. Js 320, 


` 
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The infringement of a procedure prescribed in O. 20, Rr. 1, 2, 3 of the Code of 
Civil Procedure, constitutes an irregularity which may be waived by the parties. 

If the Act of a Court-was without jurisdiction or infringed a rule prescribed on 
grounds of public policy, the proceedings became a nullity; if it was, on the other 
hand, only an irregular exercise of jurisdiction, a contravention of rules framed by 
the legislature with a view to afford protection to the individual litigant, he might 


waive the benefit thereof and could not be entitled to obtain a reversal of the decree 2 


except on proof that the merits had been affected, 
Appeal by the Defendant, 
Suit for establishment of title to land. 
The material facts and arguments appear from the judgment. 
Sir Rash Behary Ghosh, Dr. Jadu Nath Kanjilal ana Babu 


. Sarat Kumar Mitra for the Appellant. 


Babu Mahendra Nath Ray for the Respondents, 
, C A-V. 


The judgment of the Court was delivered by 

Mookerjee, J.—This isan appeal by the defendants in a suit 
for establishment of title to land. The claim was dismissed by the 
trial Court, whereupon the plaintiffs. preferred an appeal. This was 
heard on the 6th May, r915, by Mr. Asutosh Ghose, first Subordi- 
nate Judge of Hooghly, who reserved judgment. On the 2gth May, 


1915, Mr. Ghose wrote, signed and dated his judgment. It appears” 


that during a portion of every month, the first Subordinate Judge 
had to discharge his’ judicial duties in another station in the district. 
While, Mr. Ghose was thus absent from the headquarters, the judg- 
ment was delivered on the 3tst May, 1915, by Mr. U. B. Mookerjee, 
the second subordinate judge, who was in charge of the first court 
during the temporary absence of Mr. Ghose. The decree was drawn 
up in due‘ course and was signed hy Mr. Ghose. on the 4th June, 
1915, but as required by O, 20, R, 7 of the Civil Procedure 
Code bore the date when the judgment was pronounced, that is, the 
jist May, 1915. Asthe suit was decreed by the Subordinate Judge, 
the defendants have appealed to this Court, and the only point 
pressed is that there is no legal judgment which can form the 
foundation for a valid decree. ` 


The provisions of the Civil Procedure Code, relevant for the 
determination of the question raised, are as follows : 

Order 20, Rule r. The Couit, after the case „has been heard, 
Shall pronounce judgment in open Court, either at once or on some 
future day, of which due notice shall be given to the parties or their 
pleaders, 
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Order 20, Rule 2, A judge may pronounce a judgment written 
but not pronounced by his predecessor, 
Order 20, Rule 3. The judgment shall be dated and signed by 
the judge in open court at the time of pronouncing it, and, when 
once signed, shall not afterwards be altered or added to, save as 


‘provided by section 152 or on review. 


It is plain that in the case before us, the judgment was not pro- 

nounced, dated and signed in conformity with the requirements of 
the Code. Here it may be observed that the paper signed by 
Mr. Ghose and kept on the record could not be treated as a valid 
judgment till it had been pronounced in Court ; this view is sup- 
ported by decisions of unquestionable authority. In Brand v. Ham- 
mersmith Ry. Co. (1), Erle, C.J. was one of the judges who 
heard the case ; he prepared a judgment, which could not be deli- 
vered as the other members of the Court were nct then ready to 
give judgment. The Chief Justice resigned before the case could 
be set down for delivery of judgment, and the opinion recorded by 
him was not treated as a judgment, This was followed by Peacock, ` 
C. J. in Mahomed Akil v. Asadun-nissa (2). That case was heard. 
by a Full Bench of nine judges. Judgment was reserved after con- 
clusion of the hearing, and the judges, from time to time, lodged 
with the Registrar copies of the judgments which they respectively 
intended to deliver. Two of these judges retired from the Court, 
and one died, before the case was set down for delivery of judgment. 
It was unanimously held by the other six Judges (who were them- 
selves equally divided in their opinion on the merits) that the opi- 
nions recorded by their late colleagues were only minutes or memo- 
randums and could not be treated as operative judgments. The 
result was that, under the Letters Patent, the opinion of the Chief 
Justice prevailed, whereas the decision would have been to the 
contrary effect, if the rejected opinions had been taken into account. 
A still more remarkable. instance of the principle applicable to cases 
of this character will be found in Zackman Prasad v. Rambishen (3). 
There, a subordinate judge heard an appeal, recorded in the order- 
sheet that judgment would be pronounced on a date mentioned, 
wrote out what took the form of a judgment in the case, and placed 
it on the record. But before the appointed day arrived, he cea3ed 
to be subordinate judge of the place. His successor in office did not 
pronounce the judgment written by him, examined the records, took . 

(1) (1867) L. R. 2 Q. B. 223 (235, 246.) ~ 

(2) (1867}9 W. R. 1. 

(3) (1gtoy L L. R. 33 All. 236. 
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a totally different view of the case, and delivered a judgment con- 
trary to what, it would appear, the judge who had heard the appeal 
had intended to deliver. The-Allahabad High Court held that 
though the new judge might have pronounced the judgment prepared 
by his predecessor, he was not bound to doso. He had an option 
in the matter, so that it was competent to him to treat the case as 
still undisposed of and to deliver his own judgment. There is thus 
‘no escape from the conclusion that, in the case before us, the judg- 
ment required to be delivered was pronounced dated and signed in 
contravention of the specific provisions of the Code, and the ques- 
tion inevitably arises, whether this constitues an irregularity which 
could be waived or an illegality which nullified the proceedings. 

The determination of this point must depend upon the nature 
of the rules which have been infringed ; if the act of the court was 
without jurisdiction or -infringed a rule prescribed on grounds of 
public policy, the proceecing became a nullity ; if it was, on the 
other hand, only an irregular exercise of jurisdiction, a contravention 
of rules framed by the legislature with a view to afford protection to 

the individual litigant, he might clearly waive the benefit thereof 
and could not be entitled to obtain a reversal of the decree except on 
proof that the merits had been affected (section 99 Civil Proce- 
dure Code). The mere fact that the Court had acted in a manner 
contrary to that prescribed by the Code does not necessarily show 
that what was done was a nullity: Ashutosh v. Behari (x1), the effect 
depends upon the nature, scope and object of the particular provi- 
sion which has been violated. As pointed out in Macnamara on 
Nullities and Irregularities, though no hard and fast line of demar- 
cation can be drawn, an irregularity is a deviation from a rule of law 
which does not take away the foundation or authority for the pro- 
ceeding or apply to its whole operation, whereas a nullity isa 
proceeding that is taken without any foundation for it or is so 
essentially defective as to be of no avail or effect whatever, or is 
void and incapable of validation. See the observation of Coleridge 


J.in Holmes v. Russel (2), and of Taunton J. in Garrett v. Hooper (3). ` 


If we test the case before us in the light of these principles, what is 

the position ? As expiained in Suk%lal v. Tarackand (4), jurisdiction 

which is the power ofa court to hear and determine a cause, to 

adjudicate or exercise judicial power in relation thereto, divides 

itself under three heads, with reference to (a) the subject matter, 
(1) (1907) I. L. R. 35 Calc. 61 (71); 6 C. L. J. 320. 


(2) (1841) 9 Dowl. 487. (3) (1831) 1 Dowl. 28, 
(4) (1905) I. L. R. 33 Cale, 68 (71); 2 C. L. J. 241. 2 
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(b) the parties, and (c) the particular question which calls for deci- 
sion. The substance of the matter then is that here the court had 
jurisdiction to try the controversy between the parties, but acted, in 
the exercise ofits undoubted jurisdiction, in a mode contrary to 
that prescribed by statute. Non-compliance with every rule of proce- 
dure does not, howevér, necessarily destroy the validity of the whole 
proceeding. We must accordingly examine the purpose of the rules 
which have been infringed. The object of the legislature seems to 
have been twofold, namely, (a) that the contending parties should be 
speedily ‘and publicly apprised of the decision of the Court, and (b) 
that the Court should have.an opportunity for immediate reconsider- 
ation on the representation’of the parties, which, after the judgmeat 
has been signed can be done only on a formal application for review 
(section 114) or for amendment (section 152). The provisions of 
the law relating to the delivery of judgments may consequently 
be deemed to have been framed for the benefit of the parties litigant, 
and their contravention is an irregularity curable by consent or 
waiver. This is clearly not acase of lack of inherent jurisdiction, 
where the maxim applies that, consent cannot give jurisdiction: 
- Golab y. Chowdhury (1); Gurdeo v. Chandrikah (2). Nor is this 


> a case of a mandatory provision of law, the infringement whereof 


nullifies the entire proceedings : Ashutosh v. Behari, (3); Liverpool v. 
Turner (4). In the case before us, when the judgment prepared by 
Mr. Ghose was about to be pronounced by Mr. Mookerjee, no 
objection appears to have been taken by either party ; if objection 
had been taken, the delivery of the judgment might and would in all ' 
probability have been postponed till Mr. Ghose could return to 
headquarters. Finally, there is no suggestion that the appellant 
has been prejudiced in any manner by the failure of the Court 
to pronounce judgment in conformity with the rules. 

We hold accordingly that the infringement of the procedure pres- 
cribed in Order 20, Rules r, 2, 3 constituted an irregularity which 
was waived by the parties, did not affect the merits of the case, and 
„thus affords no ground for reversal of the decree based on the 
"judgment irregularly pronounced. The appeal fails and is dismissed 
with costs. 

A. T. M. p Appeal dismissed, 


(1) (1905) 2 C. 1. J. 385- 

(2) (1907) 5 C. L. J. 611; I. L. R. 36 Calc. 193. 
G) (1907) I. L. R. 35 Calc. 61 (74); 6 C. L. J. 320. 
14) (1860) 2 Deg. F. and J. 502. 
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[ON APPEAL FROM THE HIGH COURT cr JUDICATURE AT FORT 
WILLIAM IN BENGAL. 7 


Equitable mortgage, sale under—Simultancous decree for sale of property other 
than the property mortgaged for balance of mortgage money after sale of 
‘mortgaged property—Transfer of Property Act {IV of 1882), section 90— ` 

Limitation of suits to set aside sale under the Ad— Code of Civil Procedure 

(Act XIV of 1882), section gt1—Concurrent findings of fact. 

Under the Transfer of Property Act, section 90, an order may be made for the 
sale of property not comprised in the mortgage in payment of the balance of mort- 
gage moneys, It is not a condition precedent to the power of decreeing payment 
of the balance under section 90 of the Transfer of Property Act, that the mortgaged 
property must first be sold and found insufficient to satisfy the debt. The section 
is complied with when the Court passes a decree that on the happening of the f 
event when the net proceeds of the sale are found to be insufficient, the balance 
should be paid. 


Where in a suit by the mortgagor’s successor who sought to sct aside a sale of 
property“ under section go of the Transfer of Property Act, on the ground that the 
sale was inoperatite in respect of thé balance of the mortgage moneys and that the 
property could not be sold again until an existing order for the sale of the pro- 
perty had been set aside uuder section 311 of the Code of Civil Procedure s 


Held, that the order for sale was valid. 


` Appeal frome judgment: and decree of the High Court at 
Calcutta (Mitra and Bell, JJ), dated the : :9th May, 1908, affirming 
the judgment and decree of the 3rd Subordinate Judge of Mazuffer- 
pur, dated 31st January, 1906. 


The material facts are sufficiently stated in their Lordships’ 
judgment. i , 

The main contention of the plaintiff-appellants before the Sub- 
ordinate Judge was that the sale was bad in law on the ground that 
the decree did not provide for the sale of properties other than those 
mortgaged, and that a fresh decree under section go of the Transfer 
of Property Act was necessary before these could be sold. The 
Subordinate Judge held that both, the decree and the sale were 
valid and legal, but that three of the properties claimed did not 
pass by the sale, and that as to these the claim was not barred by 


A 
, 
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limitation. In the result he decreed the suit in respect of these three 
properties, and dismissed the suit as to the remainder. With regard 
to the sale he said “ It is urged-on behalf of the plaintiff that the 
decree did not distinctly provide for the sale of properties other 
than the mortgaged property. Certainly it did not in so many dis- 
tinct terms, But the decree enjoins the defendant to pay the balance 
with interest at 6 per cent out of the properties of Balkishan in the 
hands of the defendants as administrators. This injunction is tanta- 
mount to an order for sale of properties other than the mortgaged 
property, in case the sale proceeds of the latter were insufficient to 
fully repay the decree. The Court ordering the sale of the pro- 
perties in question, likely took this view of the decree. The judg- 
ment-debtor also at the time of the sale did not take objection to the 
effect that no sale could take place unless a decree under section go 
of the Transfer of Property Act was made, and so the judgment- 
debtor cannot afterwards take similar objection for the setting aside 
of the sale. The judgment-debtor at the time of the sale as 
administrator, represented both himself and the plaintiff The 
plaintiff is accordingly bound by the act or omission of the adminis- 
trator unless there was fraud in the matter. But no fraud has been is 
either alleged or proved. ln the view I take of the decree, as stated 
above, J] think there was no necessity for taking out a fresh decree 
under section go of the Transfer of Property Act: (See Batak v, 
Pitambar (1) ; Lali v. Barber (2), and page goz of the Mortgage 
Law by Dr. Rash Behari Ghose, 3rd edition.)” 

Both sides thereupon appealed to the High Court, which affirmed 
the decree of the Subordinate Judge. The material portions of the 
judgment were as follows, ya 

“Now, the case of fraud, either direct or coffftructive, has been 
attempted to be made out by evidence on the following points :— 
First that the decree obtained by Thomas & Co., was incapable of 
execution, except under certain conditions, as regards ‘the properties, 
which were sold on the 15th December, 1891 ; secondly, that the sale 
could not be held on the’ ground that these properties had already 
been sold, and until the previous sale was set aside, there*could be 

no sale under another execution ; and, ¢Airdly, that the decree- 
holder, the judgment-debtor Mahbub and the purchaser acted fraudu 
lently in bringing about the sale and getting a confirmation thereof :” 

“As regards the first of these points we do not see why, after 
the sale of the block and crops which had been directed to be‘sold 
or as to which a lien had been declared by the decree in favour of 

(x) (1891) 1, L. R. 13 All. 356 (360). (2) (1893) I. L. R. 15 All. 334, 
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Thomas & Co., the other properties could not be sold. The decree 
was not drawn up in precise form and accurately as a decree oa the 
plaint as filed, should have been drawn up. But that is no reason 
why the Court should not give effect to it so far as it was possible, 
The mortgage in favour of Thomas & Co. was one only of the crops 
of -1887-88. The crops were not available on the date of the 
institution of the suit on the mortgage. But there wads a covenant 
in the mortgage that the mortgagees could, if so minded, require the 
mortgagor to execute a mortgage of the block and the crops of the 
Buriarpur Indigo Concern. ~ The covenant, therefore, operated 
only as.an equitable mortgage and it appears from the record that 
the mortgagees had given notice to Wahbub, as administrator of the 
„estate of Balkishan, to execute such a mortgage according to the 
covenant. He failed to do so and they instituted a suit. They 
could, therefore, obtain a decree for the sale of the block and crops 
of the Buriarpur Concern and they did obtain such a decree. 
They could also proceed for the balance after the sale of the block 
and crops of Buriarpur Concern against the other properties of the 
mortgagor which were in the hands of the administrator of the 
the estate....They caused the sale and we see no reagon why we 
‘should merely on the ground of inaccurate drafting of the decree 
hold that the sale was bad. “ 


soesotvocososoa ese eee 


beessevsseettseeeee* AS regards the second ground, reliance has-been 


~. placedon the decision of this Court in Prangour Mosoomdar vy. 


Hemanta Kumari Debya (1). The facts of that case are somewhat. 


similar to the facts of the present case,- -It appears that the respondent 
Hemanta Kumari had obtained two decrees for rent in execution of 
one of which sht sold the property in dispute in that case. ~During 
the pendency of the proceedings to set aside the sale and before 
confirmation thereof she caused'the sale of the same property under 
_ her second decree. The Court held that the second sale was void 
and ineffectual, and, therefore, should be set aside. It is contended 
before us that tbe same principle should apply to the present case 
and that, as long as the proceedings for setting aside the sale at the 


instance of Tripe were not concluded in favour of the judgment- . 


debtor, these properties could not be sold at the instance of Thomas 

and` Co. We are of opinion, as has been pointed out in the later 

case of Premchand Pal y. Purnima Dasi (2), by one of the learned 

Judges who had decided the above case, that the decision in that 

case rested on an application of the law as laid down in section 316 
. of Act X of 1877 before it was amended by Act XII of 1879. Mr. 
~ | (1) (1886) I. L. R. 12 Cale. 597. (2) (1888) I. L. R. 15 Cale. 546. 
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Justice Beverley in the later case of Premchand Pal.y. Purnima 
Dasi (1x), in which he with his léarned colleague practically differed 
from the principle laid down in Prangour Mozoomdar v, Hemanta 


_ Kumari Debya (2), said ‘But as one of the Judges who decided 
` tbe case of Prangour v. Hemanta Kumari Debya (2) I wish to 


say that that case appears to have been argued and decided on 
the supposition that it was governed by section 316 of Act X' 
of 1877 before that section was amended by Act XII of 1879.’ 
The rule of law as laid down in Act X of 1877 as also the. 
decision before the amending Act of 1879 was passed was that 

the title of the purchaser accrued from the date of the sale 

and not from the date of the confirmation of the sale as laid down 

by the amending Act of 1879. If that was so—and that was un- 

doubtedly the law before 1879—the law which was applied in the - 
case of Prangour Mosoomdar v. Hemanta Kumari Debya (a), the 

purchaser at the second sale obtained no title. There was nothing 

to sell. But under the amending Act XII of 1879 and Act XIV of 

1882, the title of the purchaser dates from the date of the confirma- 

tion of sale.” The sale in execution, therefore, did not of itself vest 

in the purchaser a right to the property. The right to the property 

continued in the judgment-debtor whose property was sold until 

confirmation and there is no reason why, under the present Code, 

i. e section 316 of Act XIV of 1882, we should hold that there was 

nothing which could be sold in the execution of the decree of 

Thomas and Co, 


We are also of opinion-that; though the sale of the 15th Decem- 
ber, 1892, might be irregular and though the Court in which the 
execution proceedings were being carried on should have, on the 
application of Mahbub, directed a stay of the sale until the result 
of the proceedings to set aside the previous sale was known, it was 
merely an irregularity. The sale cquld not be held to be a nullity. 

.In Zasadduk Rasul Khan v. Ahmad Husain (3), the Judicial Com- 
mittee of the Privy Council, in a case in which the rule laid down 
in section 290 of the Code had been violated, held that thé sale in 
contravention of the rule of procedure was not a nullity, but was ç 
merely an irregularity and that such irregularity would be cured 
by the confirmation of sale. Atall events, the person affected by 


* the -irregularity of such a description was bound to come within 


one year as held by the same Judicial comrie in Malkarjun 


(1) (1888) I. L. R. 15 Cale. 546. (2) (1886) I. L. R. 12 Cale. 597. 
(3) (1893) I. L. R. “Flat 66. 


` \ 
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v. Narhari Gy The juduen dehi: should have come under seċ- P.C. 
tion 311 of tbe Code or instituted a suit within one year as con- 1918. 


templated by section 12 (A) of the Limitation Act, if he was not Jeuna B i 


barred under section 244 of the Code. The Court in which the sale 7. 

~ \took place had jurisdiction to cause the sale and, though there might pene tak: ‘ 
have been an irregularity; the ‘parties affected by it could have re- i 

- course to means of relief prescribed by law. In the present case the 


A 


suit was instituted about r2 years after the sale. axi 


Our attention has been drawn to two casesin which a different 
view appears to.have been taken, namely, Adkur Chunder Banerjee 
v. Aghore Nath Aroo (2), and Dagdu v. Pancham (3). The facts 

| Of the case in the Bombay Court are distinguishahle from the facts 
in the ent case. The learned Judges who decided that case 
rested their’ judgment not on the ground of nullity of the sale, but 
“on another ground altogether, though reférerice was made during 
the argument to Prangour Mosoomdar v. Hemanta Kumari Debya (4). 
The case of Adhur v. Aghore (2), was one for damages and the 
suit was instituted by the purchaser after the confirmation of sale. 
These cases cannot, therefore, be held as authority for the proposi- 
tion contended for by the learned Counsel for the plaintiff, ans 
Z- second ground must therefore also fail.” 


The plaintiff then appealed to His Majesty in Council. 


‘ De Gniyther, K. C. (and Dude) for the “Appellants other than « 
Ram Dei. 


’ 


Parikh for the Appellant Ram Dei. 1 - 
` -r Erle Richards, K. C. (and Kenworthy Brown) for the Respon- ’ 
dents. i : 


De Gruyiher, K. C.: The sale did not comply with the provi- 
sions òf the Transfer of Property Act. There was no decree made 
under section go for the sale of the property other than the mort- 
gaged property. It is true the decree provided that if the sale pro- 
ceeds be not sufficient to cover the whole of the decretal amount the 

- plaintiff would be entitled to recover the balance from the judgment- 
debtor’s estate, but a decree has to be passed after the sale hag 
taken place, and by law there can be no joint decree under sec- 
‘tions 89 and 90. Secondly, the property had already been sold by 
the Court in execution, and the application to set that sale aside had 
not been determined when the second sale in question took Place. 


(1) (1900) L. R. 27 I. A. 216; I. L. R. 25 Bom. 337. 
(2) (1898) 2 C. W. N. 589. (3) (1892) I. L. R. 17 Bom. 375. 
(4) (1886)%. L. R. 12 Calc. 597. 


December, 3. 
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The decree-holder was not a party to the application to set aside the 
first sale. There were no legal grounds for setting it asidr, and the 
Court had no power to set it aside under section 31r ofthe Code of 
Civil Procedure except on such grounds, The fact tnat the first 


sale. was never confirmed is immaterial, as also is the ae that the 
second sale was confirmed. 


Counsels for the Respondents were not called upon. 
The judgment of their Lordships was delivered by 


Lord Buckmaster.—In this case the appellants challenge the 
validity of an execution sale of a 16 anna share in certain mouzahs 
appertaining to mahal Sonkarsa, The sile took place on the 
15th December, 1891, pursuant to an Order of Attachment of the 
sth November, 1891, issuing out of thé Court of the. Subordinate 
Judge of Mozuflerpur, and made in execution of a decree of the 
same Court passed on the 17th April, 1890. . 

There are two grounds upon which this case rests : tbe first that 
the decree of the 17th April, 1890, was so far as it formed a founda- 
tion for the sale of this property, w/éra vires ; and, secondly, that, at 
the date of the sale there was, in fact, another order existing for the 
sale of the same property. For reasons that their Lordships will 
state, they think there is no efficacy in either of these contentions. 

The facts that preceded the litigation out of which this appeal 


A has arisen are very simple, though they bave been the cause of many 


legal complications. On the 24th March, 1888, Bal Krishan Lal 
Sand entered into a bond in favour of-the members of the frm of 
Thomas & Co., to secure repayment of sums advanced to bf by 
them-up to the limit cf Rs. 55.000 ; and, to secure this repayment, 
entered into a covenant Lo execute in their bebalfa full and complete 
mortgage of the block and crop of the Buriarpur indigo concern. 

Bal Krishan Lal died a month after the execution of this decd 
on the 24th Apri], 1828, leaving a son by his first wife, his second 
wife (the appellant, Musummat Jeuna Bahu, his widow), and four 
illegitimate children by a Mohammedan concubine. 

Questions arose about the right to obtain letters of administra: 
tion to the estate of Bal Krishan, which are irrelevant to the present 
dispute, and on the 3oth May, 1889, letters of administration were 
granted to Mahbub Lal, the eldest of the illegitimate sons. On the 
toth September, 1889, proceedings were taken by the firm of 
Thomas & Co., against Mahbub Lal as administrator of Bal Krishan 
‘Lal, claiming as equitable mortgagees upon the block and crop of 


* the said incigo ccncern, by virtue of the deed of the 24th March, 
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1888, and asking for sale of the property, and application of the 
purchase money in or towards satisfaction of the sum of Rs. 14,432, 
the amount then due upon the mortgage, together with interest and 
costs.- 

The decree asked for was made on the r7th April, 1890, and in 
addition to granting the necessary relief under the mortgage, it 
further provided that, if the proceeds of the sale were not sufficient 
to cover the amount secured by the mortgage with interest till the 
date of realisation, the” defendant should pay the balance of the 
amount from the estate of the deceased, and if the assets were not 
admitted to be sufficient, the estate should be kept under the manage- 
ment of the Court. _ 

The sale of the mortgaged pioperty took place on the 18th 
August, 1891, when it was sold for Rs. 7,000, the amount realised 
being obviously insufficient to clear the debt. On the 29th August, 
189°, Thomas & Co., further applied in execution of their decree for 

. attachment and sale of the mouzahs in- dispute in this suit, and on 
the sth November, 1891, attachment was accordingly order- 


ed, and the sale took place on the 15th December of the same 


year. 

On the sth April, 1904, the widow instituted the suit giving rise 
to this appeal in the Court of the Subordinate Judge in District 
Tirhut against the purchasers and other parties asking, together with 
other relief not pow material, to set aside the sale. In this she 
failed, though on other points she succeaded, and the decree giving 
-effect to the judgment of the Subordinate Judge was drawn up and 
dated 31st January, 1906. n 

Against this decree the plaintiff appealed to the High Court of 


Calcutta, as also did certain of the defendants. The High Court ` 


on the rgth May, 1908, heard both appeals together, and dismissed 
_ them both. The defendants have taken no further steps in the 


matter ; but the plaintiff appealed to this Board. She died on the . 


rath September, 1910, and the appeal has been continued by those 
who represent her original interest in the property. The respond- 
ents are the administrator of Bat Krishan Lal and the representa- 
tives of the purchasers and the mortgagees, 


Possibly as the result of deaths, or it may be for other reasons 


which their Lordships cannot ascertain, but which certainly are not 
in any way associated with lack of despatch of business before this 
Board, the appeal now comes on for hearing ten years after the 
. Gate of the decree of the High Court. The ground upon which the 
sale is disputed is that by virtue of section 90 of the Transfer of 
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Property Act, 1882, the decree of the 17th April, 1890, was inopera- 
tive so far as it ordered payment of the balance of the moneys and 
formed a foundation for ,the sale of property outside the mortgage. 


‘ This argument turns on the language of the section, which is in ` 


these terms: “When the net proceeds of any such sale are insuffi- 
cient to pay the amount due for the time being on the mortgage if 
the balance is legally recoverable from the defendant otherwise than 
out of the property sold, the Court may pass a decree for such 
sum” - 

The appellants contend that the opening words establish as a 
condition precedent to the power of decreeing payment of the 
balance that the, mortgaged property must first be sold and found 


. insufficient to satisfy the debt. It is admittedly a strict and techni- 


cal construction of the statute and one for which no reason can be 
assigned, and from which no advantage can possibly be derived by 
any mortgagor., It would be unfortunate if the statute by its terms 
tendered necessary the adoption of this contention; but in 
their Lordships’ opinion it is not necessary so to construe the Act 
The words of the section are, in their opinion, satisfied in cases 


“ where the Court passes a decree that, on the happening of the eyent 


when the net proceeds of the sale are found to be insufficient, the 
balance should be paid. The order, though made at the time 
of the decree for the sale ‘of the mortgaged estate, operates at a 
future date, and is made in such terms that it can only operate when 
the sale has failed to satisfy-the debt, and this is the event specified 
and defined in the section as the event when the decree can be 
made, 

Their Lordships, therefore, think that the first ground is unten- 
able. The second contention depends on this, that on the 18th 
August, 1891, the’ same property was purchased at an execution sale, 
under a decree held by one J. Tripe. No certificate of sale was 
issued | in respect of the purchase, and on the 11th March, 1892, 
the purchasers framed a petition stating that they were not pre- 
prepared to support the sale in question, and upon this petition on 
the 31st March, 1892, the sale was set aside. 

The High Court dealt effectively with the contention that in 
these circumstances: there was -nothing that could be sold on the 
15th December, 1891, and to their judgment their Lordships have 
nothing to add ; but the appellants further say that under section 
grt of the Code of Civil Procedure, the former sale could not be 
set aside unless the a} plicant could prove to the Court that “he had 

sustained substantial injury by rcason of the irregularity by which 


r 
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the sale was impeached, and of this there was’ no evidence- and ` 


nothing to, show that the proper parties were before the Court. But 
„the order setting the sale aside was not appealed from, and the 


appellants, on whom the burden of challenging the order rests, have- 


F completely failed to satisfy their Lordships.that it was not duly and 
properly made in the presence of all the interested parties. 

Their Lordships, therefore, have no hesitation in holding that 
the second ground of this appeal fails equally with the first, 

Finally, their Lordships regard it as, their duty once more to 
direct attention to the unsatisfactory: conditions which this case 
discloses relating to Indian litigation. The sale challenged was 
an ordinary execution sale that took placa twenty-seven years ago. 

- The proceedings culminating in this app2al began on April 4th, 
1904, and it has taken over. fourteen years before they have been 
finally concluded, and the purchaser confirmed in his holding. 
. That the delay may in part | have been occasioned by deaths is both 
true and obvious, for the allotted span of human life is not long 
enough to enable a group of adult people to contemplate with 
reasonable certainty a prolongation of life sufficient to See the end 
of such litigation, Security of title and reasonable swiftness of legal 
decisions are „essential conditions of- commercial development, and 
both are lacking in such a case as the present, a case which, in 
their Lordships’ experience, unfortunately does not stand alone. l 

They will humbly advise His Majesty that this appeal should be 
- dismissed with costs, 


\ ZL, Wilson & Co.: Solicitors for the Appellants,” other than 
Ram Dei. eo, E S oo 
- Æ. Dalgado : Solicitor for the Appellant, Ram Dei. 
Orr, Dignam & Co.: Solicitors for the eee - 
BER 7 Appeal dismissed. 
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PRESENT :—Lord Buckmaster, Lord Dunedin, Sir John Edge, and Sir 
og Lawrence Jenkins. 


RACHAPPA SUBRAO JADHAV DESAI 


vs 0. 
SHIDAPPS VENKATRAO JADHAV DESAT. 


{On _APPEAL FROM THE Hicu Court OF JopicatuRE ‘aT BoB y.]- 


Furisdictton—Furisdiction of Subordinate ' Yudges in Bombdy—Bombay Ciotl 
Court? Act (XIV.0f 1869), sections 3, 24, 25.— Notional Value of property as 
distinct from its real value—Efact of Court Fees Act (VII of 1870), sections 
6,7, 12, and 17 and Schedule II, and Suits Valuation Act (VII of 1887), 
section 8 on jurisdiction of Court—concurrent findings of fact. 


If the fee payable and paid isa ‘fixed ‘fee under Schedule II of the Court Fess 
Act, then the notional value of the property or any part of it cannot displace its real 


_ value for the purposes of jurisdiction. If as to any other part of the suit a deficient 


or no fee is paid the proper objection is not that the suit was outside the Court’s 
jurisdiction but that the propet fee as required by -section 6 of the Court Fees 
Act bad not been paid in respect ofa document filed in Court. The Court. Fees 
Act was passed not to arm a litigant with a wegpon of technicality against his 
opponent but to secure revenue as is apparent from section 12 of the Act which 
section makes the decision of the First Court as to value final as between the 
parties, and the Court of Appeal can only, correct an erroneous decision of the 
First Court in this respect in only so far as the decision is to the detriment of the 
revenue. P : 

Appeal (by special leave) from an order of the High Sete of 
Bombay, dated the 26th June, 1912, on appeal from a judgment and 
decree of the District Judge of Belgaum, dated the 4th November, 
gto ; and against a decree of the High Court, dated ‘the roth 
December, 1913, affirming the judgment ‘and decreé of the Sub- 
ordinate Judge of Belgaum, “dated the 2 3rd March, 1910. 

The facts aré fully stated in their Lordships’ judgment. 


P. 0. Lawrence, K. C. (with De Gruyther, K. C. and G. C.. 


O'Gorman) for the Appellant: The question is whether. it is a 
suit under section 7 iv(c) or under ‘section 17 of thè Court 
Fees Act. It isa suit for consequential relief and: bound to have 
been brought in the taluq. Consequential relief must not cover the. 
whole of the declaration. The plaintiff has got to state the value of 
the declaration. Under section at of the Civil Procedure Code 


the District Judge is right. Nothing that the parties did or the, 


` judge did -could have given jurisdiction. The valuation put by 


“the plaintiff upon the plea is final. 
De Gripin RC. Under section 7 of the Court Fi ees Act an 


Cal 


a j 


i 


l 


Vot. XXIX] PRIVY COUNCIL,  - 


ad valorem Court fee is payable. That determines the jurisdiction. 
See Sundrabai Sahed v. Collector of Belgaum (1). It isa suit for 
declaration and consequential relief under Court Fees Act, and 
accordingly, it is submitted, that an ad valorem fee is payable on this 
particular plaint, Therefore, for purposes of jurisdiction the valu- 
ation, will apply. Suits Valuation Act says the jurisdiction is 
determinable by the fees payable. The decision of the Court that 
a fixed fee is payable does riot give jurisdiction.. A Court cannot 
obtain jurisdiction by a decision which is erroneous. 


E; B. Raikes forthe Respondent: Section 8 of the Suits Valuation 
Act applies where the fee payable is a? valorem. It does not apply 
to cases where a fixed fee is payable. The question is what the 
claim is and not what the plaintiff thought the claim to. be. Article 
17 of Court Fees Act applies in this case. The Allahabad | High 
Court has applied to Article r7 the test whethér there are distinct 
causes of action: Muschand v. Shib Charan Lal (2). If itis a de- 
claratory suit without consequential relief the Subordinate Judge had 
jurisdiction. See Shrimant Sagajira’o Khanderav Naik Nimbalkar 


` v. S, Smith (3). The present suit is not within section 8 of the. Suits 


Valuation Act. Section 2r of the Civil Procedure Code would not 
apply. If any section applies, it would be section 18. 


Lawrence in reply referred to Gulabsingsi v. Lakshmansingyi (4), 
and Putta Kannayya Chetti y. Rudrabhatia Venkata Narasayya (5). 
Statutory jurisdiction cannot be altered by consent. The statute 
says the plaintiff must value his relief not property. For purposes 
of Court Fees value has nothing to do, There are not different 
causes of action here as suggested. 


The Judgment of their Lordships was delivered by 


Sir Lawrence Jenkins :—This suit was instituted in the Court 
of the First Class Subordinate Judge of Belgaum to establish the 
plaintiff's claim as adopted son to the property of Venkatrao Desai. 

The prayers of the plaint-are for (1)— 

“(r) a declaration that the plaintiff being the lawfully adopted 
son of the deceased Venkatrao Desai is owner of all his property... 
Rs. 130; (2) a permanent injunction may be issued to the defendant 

. prohibiting him from causing obstruction to the immovable and 
movable property that isin the plaintiff's possession. Valuation 
(1) (1908) I. L. R. 33 Bom. 256. f 


(2) (18380) I. L. R. 2 All. 676. (3) (1895) I. L. R. 20 Bom. 736. 
(4) (1893) I. L. R. 18 Bom. roo. (5) (1916) I. L. R. 40 Mad. p. 
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for this purpose is Rs. 5. (3) If it bə deemed desirable to grant to 
the plaintiff any other relief besides this the same may be given.” 
and so forth. Itis alleged in the plaint that the property forming 
the subject‘matter of the suit is worth Rs. 69,000, that it is situate 
in the Districts of Belgaum and Satara, and that the portion in 
Belgaum is in the talukas of Athni and Chikodi. 

At the date of the suit the only item in the plaintiff's possession 
was a house valued at Rs. 250; the rest of the property was in the 
Collector’s possession. On the 23rd March, rgto, a decree was 
passed by the Subordinate Judge in the plaintiffs favour. On the 
23rd March, 1910, two appeals were preferred by the defendant 
from this decree, one to the District Court, the other to the High 
Court. 

That in the District Court was heard first, and it resulted in a 
reversalof the First Court’s decree. From this appellate decree a 
second appeal to the High Court was preferred by the plaintiff. On 
the roth March, r911, issue of the usual notice was directed, and 
on the same date the defendant withdrew the first appeal that he 
had previously preferred to the High Court on the 23rd March, 
1910. 

The Plaintiff's appeal from the appellate decree was heard, and 
on the 26th June, 1912, the decree of the District Court was reversed . 
on the ground that the appeal from the original decree did not lie to 
that Court, but to the High Court. 

Finally, the High Court heard the defendant's appeal to it from 
the original decree of the Subordinate Judge, and affirmed his 
decision on the merits. 

The defendant applied to the High Court for leave to appeal to 
His Majesty in Council, but with no success. By an Order in 


. Council, however, dated the 23rd March,.r9r5, special leave to 


appeal was granted, and so the present appeal has been preferred. 
Looking at the broad results, apart from any technicality, two 
things are cleat in this tangle of litigation. First, that the adoption 
was affirmed as a fact by the Subordinate Judge by whom the case 
was tried and by the two Judges of the High Court, but was nega-. 
tived by the D&trict Judge ; and, secondly, that in no event had the 
District Judge any authority to deal with the case as he did. The 
plaintiff instituted the suit in the First Class Judge’s Court, where it 
could be entertained only in the exercise of the Judge’s special 
original jurisdiction. No objection was taken by the defendant, and 
the Judge heard and decided the case without any demur, and there 
can be no doubt that the litigants and the Court intend2d and 
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understood the disposal of the case to be in the exercise of that 
jurisdiction. But the District Judge has brushed this aside and 
foisted on the plaintiff a view of the First Courts jurisdiction that 
was impossible, and on that footing treated the case as one in which 
the appeal would lie to his Court. To appreciaté the matter now in 
contest it is necessary to examine certain Acts of the Indian Legis- 
lature. ' 


In the mofussil of Bombay there are two classes of Subordinate 
Judges, designed respectively as those of the First Class and those of 
the Second Class. Under the Bombay Civil Courts Act, Section 24, 
the jurisdiction of a Subordinate Judge of the First Class extends 
to all original suits and proceedings of a civil nature, and that of a 
Subordinate Judge of the Second Class to all original suits and pro- 
ceedings of a civil nature wherein the subject-matter does not exceed 
in amount or value five thousand rupees. 


By section 25 itis provided that a Subordinate Judge of the 
First Class, in addition to the ordinary jurisdiction, shall exercise a 
special jurisdiction in respect .of such suits and proceedings of a 
civil nature wherein the subject-matter exceeds five thousand rupees 
in amount or value. as may arise within the local jurisdiction of the 

' Courts in the district presided over by Subordinate Judges of the 
Second Class, 


Under section 8, with certain exceptions not now material, the 
District Court is the Court of Appeal from all decrees passed by the 
Subordinate Courts when an appeal lies, but in all suits decided by 
a Subordinate Judge of the First Class in the exercise of his ordinary 
or special original jurisdiction of which the amount or value of the 
subject-matter exceeds five thousand rupees the appeal from his deci- 
sion is direct to the High Court. 


Jt is common ground that this suit could not have been heard by 
the First Class Subordinate Judge inthe exercise of his ordinary 
i jurisdiction. This is obvious from the local situation of the property 
in suif. At the same time it is equally clear that the suit could be 
heard by him in the exercise of hid special original jurisdiction if the 
amount or value-of the subject-matter exceeded five thousand rupees. 
And this it undoubtedly did ; in fact, it exceeded Rs. 60,000, and 
there is no dispute as to this, 
` Why, then, is it contended tbat the suit ought not to have been 
instituted in the Court of the First Class Subordinate Judge? It is 
argued that this is the result of provisions contained in the Court 
Fees Act and the Suits Valuation Act, which, itis said, impose a 
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' notional value on the property “distinct from its real value, and that 


this notional value is less than Rs. 5,500, ~ 

By section 6 of the Court Fees Act it is enacted that except as 
therein mentioned no document of any of the kinds specified as 
chargeable in the first and Second schedule to the Act shall be filed, 
exhibited or recorded in any Court of Justice unless in respect of 
such document there be paid a fee of an amount not less than indi- 
cated by either of the schedules as the proper fee for such document. 

Among the documents so specified is a plaint presented toa 
civil Court, 

Section 7 deals with the computation of fees payable in certain 


suits, and among them are a suit to obtain a declaratory decree | 


where consequential relief is prayed, and a suit to obtain an.injunc- 
tion. In each case the fee is to be computed according to the 
amount at which the relief sought is valued in the plaint, and it is 
provided that in such suits the plaintiff shall state the amount at 
which he values the relief sought. By schedule II to the Act a 
fixed fee of Rs. 1o is prescribed for a plaint in a suit to obtain a 
declaratory decree where no consequential relief is prayed. 

By section 8 of the Suits Valuation Act it is provided that the 
value as determinable for the computation of Court fees and the 
value for the purposes of jurisdiction shall be the same. 

The argument is that as the prayer for a declaration is valued 
at Rs, 130 and that for an injunction at Rs. 5, the value for the 
purposes of jurisdiction must be taken to be this figure, though the 
real value exceeds Rs. 60,000. 


N 


If this be sound, then the first class Subordinate Judge had no ` 


power to entertain the suit in the exercise of his special original 
jurisdiction, and, as a consequence, the appeal to the High Court 
was not competent. 

The fee paid by the plaintiff on bis plaint was Rs. 16-6-0, and 
this cannot be reconciled with the theory that the prayer for a de- 
claration was valued at Rs. 130. 

At ‘the same time, there is an evident explanation how this fee 
was computed, and it is this, 

Secticn 17 of the Court Fees Act provides that where a suit em- 
braces two or more distinct subjects, the plaint shall be chargeable 
with the aggregate amount of the fees to which the plaints embrac- 
ing separately each of such subjects would be liable. In accord- 


ance with this provision the suit was apparently treated as embrac- ` 


irg two subjects, and an aggregate fee of Rs. 10-6-o was paid. The 


injunction which was limited to the house was valued at Rs. 5. The ` 
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balance of Rs. to can only be the fixed fee payable on a plaint in a 
suit to obtain a declaratory decree where no consequential relief is 
claimed. And this is what the plaint in effect shows, for it alleges, 
that the " suit is brought for a declaration of title only.” This may 
have been an oversight and an error as to the house, but it was 
correct as to the rest of the property. No doubt at the first blush 
a certain degree of obscurity is occasioned by the allegation that 
this prayer for a declaration of title ony is valued at Rs. 130; it is 
contrary to the scheme of the Act that there should be any valuation 
of such a suit. But all obscurity is dispelled when the explanation 
of this valuation is realised. It is to be traced to a practice not 
uncommon in Bombay of valuing a prayer for a declaratory decree 
at Rs, 130 a5 being the value on which the fee nearest to Rs. 10 
would be leviable. 

This practice bas no warrant in law, but has been followed from 
a misconceived notion of what caution requires. But never was cau- 
tion more misplaced, and their Lordships feel strongly that they 
ought not to allow the true facts to be distorted out of deference to 
an erroneous practice. And here it may be noted that the Ra, 130 
cannot have been treated as the measure of the fee, for on such a 
value Rs. ọra and not Rs. 10 would have been paid. 

Then, again; when the plaint is examined, it is at once apparent 
that as to the whole of the property except the house no conse- 
gential relief could have been prayed, and that even as to the house 
the injunction prayed was demurrable in the sense that no cause of 
action was disclosed which could have suppoyted this relief. 

If regard be had to the real as distinct from the imputed value 
ofthe property, the suit was propérly instituted in the Court of 
the first class Subordinate Judge, and if any part of the fee 
payable and paid was a fixed fee under Schedule II of the Act, 
then the notional value of- the property or any part of it could not 
displace its réal value for the purpose of jurisdiction. 

If as to any other part of the suit a deficient or no fee was paid, 
the objection would be, not that the suit was outside the Court's 
jurisdiction, but that the proper fee had not been paid; and that in 
contravention of section 6 of the Court Fees Act a document had 
been filed in Court in réspect of which the fee indicated in the 
schedules had not been paid. 


In this case no objection to the Court’s jurisdiction was taken - 


in the written statement or the issues, nor was it even suggested in 
the defendant’s mer orandum of appeal either to the District Judge 
or the High Conrt that the snit was not properly brought in the 
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Court of the First Class Subordinate Judge, to be there heard and 
decided by him in the exercise of his special original jurisdiction. 

Had the objection been taken, as it should, if at all, in the First 
Court, it would have been by no means insuperable. Itmight have 
resulted in the rejection of the plaint ; but even this extreme measure 
would not have precluded the plaintiff from presenting in the same 
Court a fresh plaint,{properly framed and valued, in respect of the 
same cause of action. Probably, however, the objection would have 
led to the more practical solution of an amendment of the prayer 
to the plaint by excluding from it the futile and demurrable claim 
for an injunction. Then the suit would have been in order, and it” 
is because the defendant did not take the objection at the proper 
stage that he has been able to prolong this litigation, commenced so 
far back as the 3rd February, 1909, by an appeal to this Board, 
which, when analysed, rests on no sort of merit, but on the most 
technical of technicalities. 

Their Lordships are of opinion that they would not be justified 
in assisting an objection of this type ; but more than that, they hold. 
that even the technicality on which the defendant relies cannot 
prevail. i 

The Court Fees Act was passed not to arm a litigant wlth a weap- 
on of technicality against his opponent, but to secure revenue for 
the benefit of the State. This is evident from the character of the 
Act, and is brought out by section 12, which makes the decision of 
the First Court as to value final as between the parties, and enables 
a Court of appeal to, correct any error as to this, only where the 
First Court decided to the detriment of the revenue. 

The defendant in this suit seeks to utilise the provisions of the 
Act, not to -safeguard the interests of the State, but to obstruct the 
plaintiff; he does not contend that the Court wrongly decided to 
the detriment of the revenue, but that it dealt with thé case without 
jurisdiction. ` 

In the circumstances this plea, advanced for the first time at the 
hearing of the appeal in the District Court, is misconceived, and 
was rightly rejected by the High Court. 

Their Lordships will therefore humbly advise His Majesty that 
this appeal should be dismissed, and the appellant will pay the costs 
of this appeal. 

T, L. Wilson & Co.:—Solicitors for the Appellant. 

Edward Dalgado :—Solicitor for the Respondent. 


LER Appeal dismissed, 
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CRIMINAL REVISION: 


Before Mr. Justice Richardson and Sir Syed Shamsul Huda, 
Knight, Judge. 


AMBICA NATH ROY AND ANOTHER 
3 D. 
WAZEDDALI KHAN PANI ‘AND OTHERS,* 
Criminal Procedure Code (Act V. of 1898), Sec. 1¢6—-Order, when to be oe? 
—Conditions—Kvidence, judicial consideration of, necessary. 

. Held, that under section 146 ofthe Criminal Procedure Code, a Magistrate is 
only entitled to make an order under the following conditions : firstly, if he decides 
that at the date of the order under section 145 Criininal Procedure Code initiating 
the proceedings, none of the parties was in actual possession or secondly, if he is 

_ unable to satisfy himself as to which of them was then in such possession. 
Held further, that section 146 contemplates that a Magistrate should consider 
' the evidence fairly and judicially for the purpose of arriving at a decision and that 
any order passed under the section without judicial consideration of important 
matèrials, such as the record-of-rights, Í is liable to be set aside. 


Application for revision by the first party. 
The material facts appear from the judgment. 


Babus Dasarathi Sanyal, Prafulia Chandra Nag and Indu 
Bhusan Biswas for the Petitioners. 


Mauloi A. K. Faslul Hug and Babu Hira Lal Chakravarty for 
the Opposite Party. i z 

The judgment of the Court was as follows: 

This Rule relates to certain proceedings which were initiated 
under section r45 of the Code of Criminal Procedure. The pro- 
ceedings terminated with ‘an order made by the Magistrate under 
section 146 attaching the land which was the subject of dispute 
between the parties. 

The Rule is directed against that order and it was issued on the 
ground that the magistrate had not applied his mind judicially to 
the evidence bearing on the question of possession, The Magistrate 
is only entitled to make an order under section 146 under thé 
following conditions ; firstly, if he decides that atthe date of the 
order under section 145 Criminal Procedure Code initiating the 
proceedings, none of the parties was in actual possession, Or 
„secondly, if he is unable to satisfy himself as to which of them was 
then in such possession. In the present case the Magistrate has 


% Criminal Revision No. 13 of 1919 against the-order of J. C. Chowdhury Esq. 
Sub-Divistonal Magistrate of Tangail, dated the oth November, 1918. 


459 


CRIMINAL. 


1919. 
ew) 


March, It. 





March, it. 


460 


CRIMINAL. 


~1919. 
ww 
Ambica 


kD 
Wareddalj, 


THE CALCUTTA LAW JOURNAL. (Von. XXIX. 


"| not found definitely that none of the parties was in actdal possession 


of the subject of dispute. He says that itis very doubtful whether 
any party has really been in such possession of the disputed fishery 
as is contemplated by section 145 of the Criminal Procedure Code. 
But he has not decided the case on that footing. He made the 
order on the footing that he was unable to satisfy himself on the 
evidence on the record as to which of the parties was in actual - 
possession. The parties adduced evidence and there is a consider- 
able body of evidence on the record coming from the one side or 
the other. The evidence comprises documentary evidence bearing 
on the question of possessidn and among other documents, is the 
record-of-rights published in October, 1915. When the section 
speaks of the Magistrate being unable to satisfy himself, it of course 
contemplates that the Magistrate has considered the evidence fairly 
and judicially for the purpose of arriving at a decision. What we 
feel in the present case is that, in view of the extreme brevity of the , 
Magistrate’s- judgment and the fact that important materials placed 
before him such as the record-of-rights are not specifically referred 
to, the Magistrate did not give to the case that judicial consideration 
which the law requires. In the circumstances, we have come to the 
conclusion that the Magistrate's order must’ be set aside and the 
Magistrate directed to take up the case again from the Stage at which 
it stood after the evidence was recorded and to rehear the parties or 
their pleaders if they so desire and then to dispose of the case accord- 


- ing to law, 


R. M, M. Rule made absolute. 
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- APPELLATE CIVIL: 


Before Sir Asutosk Mookerjee, Knight, Judge, and Mr. Justice 


: ~ Beachcroft. l 
SRIRAM CHANDRA NAIK AND OTAERS Civit, 
v. - 1917 

cae: , i ` i ww 
HRIDOY NATH GUPTA AND OTHERS.* March 13. 


— 
z 


Appeal, competency of—Suit for possession of land by several plaintifs.—Decree l z 
for joint possession—Death of one of the respondents, leaving amonst others, 
a minor representative—Minor not represented—Appeal, dismissal of, as 

` ` agaiast minor—Egfect of such dismissal on whole appeal. 


Eight persons as plaintiffs instituted a suit for declaration that the subject 
matter of the litigation was debutter property dedicated to an idol and that there 
had been dealings- with the property by the shebaits ina manner not justified by 
its character as debutter property. The plaintiffs accordingly prayed for a declara- 

` tion of the true character of the property and for a decree.for recovery of posses- 
sion from the first de’ ndant who hed acquired no valid title to the property and 
was in, unlawful possession. The first appellate Court passed a joint decree in 
favour of all the plaintiffs. A second appeal was next preferred to the High Court. 
“One of the plaintiffs died during the pendency of the appeal and his legal represen- . 
tatives were brought on the record ; one of them wasa minor -and an oficer of the : 
Court was appointed as his guardian-ad-litem. ‘The appeal was heard on the $ 
merits and dismissed. An appeal was then proferred under clause 15 of the 
Letters Patent, but steps were nof taken for the representation of the infant respon- 
dent. The result was that the appeal against the infant was dismissed.: The 


defendants appellants then sought to proceed against the other respondents on the 
+ record. : y 


g ` Held, that the appeal could not be heard on the merits: Baser v. Fasle Karim 
(1) referred to. 


Appeal by the Defendants. =x oa 
Suit to set aside a mokarari patta. i 


The material facts appear from the judgment of Mr. Justice 
Newbould which was as follows, Ta 


Newbould, J.—This appeal arisès out of a suit to set aside a 1915. 
mokarari patta granted by the defendants Nos. 2 and 3 to defendant Hise, di 
No. 4 and also to set aside a conveyance of a lease-hold right execu- Te 
ted by defendant No. 4 in favour of defendant No. ‘1, the plaintiffs 


"Letters Patent Appeal No. 109 of 1915, against theedecision of Mr. Justice 
‘ Newbould; dated the 4th June, 1915, in Appeal from Appellate Decree No. 2599 i 
of 1912, against the decree of Babu Bejoy Gopal Bosu, Subordinate Judge, 2nd i 
. Court, of Burdwan, dated the 4th July, 1912, reversing that of Babu Rash Behari 
Mukherji, Munsiff, 3rd Court, of Burdwan, dated the 11th May, 1911, j 
«(1) (1914) 19 C. W.N. ago. j 
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case being that these documents are void onthe ground that the 
property to which they relate are inalienable dedottar property. 
The ‘Court of first instance held that the property was not a debottar 
property and dismissed the suit, 

On appeal, the learned Subordinate Judge has decreed the suit. 
He has based his findings as to the dežottar nature of the properties 
in suit on two documents, a compromise petition and the mokarari 
patia one of the documents to set aside which this suit has been 
brought. 

It,is contended that this petition of compromise is inadmissible 
in evidence on the ground that it was not stamped and registered. 
It is not disputed that the terms of this compromise were incorpora- 
ted inthe decree of the Title Suit No. 548 of 1904 in which it is 
to be found ; nor was it disputed that registration and stamping of 
the documents would be unnecessary if the terms of the petition of 
compromise were within the scope `of that suit, The pleadings in 
that suit have not been putin evidence. So far as I can judge 
from the petition of compromise itself, in that gut the question 
whether the property in dispute in that suit, which.s also the pro- 
perty which forms the subject of the present -suit, was dedottar 
property or not, distinctly arose and had to be decided. The terms 
of the petition of compromise, admitting, as it does that this dispu- 
ted property is debotfar, were well within the scope of the suit, and 
consequently it follows that the- pétition is admissible in evidence, 
although it Has not been registered or stamped. 

It is further contended that this compromise petition could not 
operate as a deed of dedication of the property in dispute. But it 
is not the plantiffs cage that this property was: dedicated to the 
deity by this petition: The document is relied on, because it con- 
tains an admission that the property was debottar property and this 
admission is evidence of previous dedication. To this extent this 
petition was admissible in evidence, and on-this evidence the learned 
Subordinate Judge was competent to come to a finding, as he- did, 
that the properties in suit were deboffar and were dedicated fo the 
worship of the family idol. This is a finding of fact which I can 
not disturb in second appeal and is conclusive as to the plaintiff's 
right to the decree which he has obtained. It was finally suggested 
that the property, though debotfar would be alienable for legal 
necessity ; and as an issu2on this point which was framed by the 
munsiff has not been decided, itis necessary for the case to be 
remanded for a decision on this point. From the concluding lines 
of the Lower Appellate Court’s judgment it appears’ that the ques- 


T 
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„tion of legal necessity was not absent- from the mind of the learned 
judge while considering the case and apparently the point was not 
pressed before him. In the grounds of appeal filed.in this Court 
there was no contention that the appellant is entitled to succeed on 
this ground ; and I, therefore, hold that he is not entitled to have 
the case remanded. I, accordingly, dismiss this appeal with costs, 
—only one set of costs is allowed to the different respondents., 

‘Against this decision, the defendants appealed under clause 15 
of the Letters Patent. 


Babu Riskindranath Sarkar for the Appellants. 


_ Babu Bankim Chandra Mookeérjee for the Respondents. 


a 


The judgment of the Court was delivered by 


MookerJee, J.—This is an appeal under clause rs of the Letters 
Patent from a judgment of Mr. Justice Newbould. A preliminary 


. objection has been taken that the appeal should not be heard on 


the merits, as no decree of dismissal of the suit can be made by this 
Court in the appeal as at present constituted. We are of opinion that 


- this objection must prevail. ~ 


Eight persons.as plaintiffs instituted this suit for declaration that 
the subject-matter of the litigation was debottar property dedicated 
to an idol Sri Sri Issur Raghunath Jiu Bishnu Thakur and that 


there had been dealings with the property by the shebaits in a” 


manner not justified by its character as dedotfar property. The 
pinintiffs accordingly prayed for a declaration of the true character of 
the property and for a decree for recovery of possession from the first 
defendant who had acquired no valid title to the property and was 
in unlawful possession. The Court of first instance dismissed the 
suit. On appeal, a joint decree was made in favour of all the 
plaintiffs. A second appeal was next preferred to this Court, One 
of the plaintiffs died during the pendency of the appeal, and 
bis legal representatives were brought on the record; one of these 
was a minor and an officer of this Court was appointed his 


guardian-ad-litem. The appeal was heard on the merits and dis- ` 


„missed. An appeal was then preferred under clause rs of the 


Letters Patent, but steps were not taken for the representation of ` 


the infant respondent, The result was that onthe 5th February 
last, this Court dismissed the appeal, as against the infant. The 
“defendant appellant now seeks to proceed against the other respon- 
dents on the record. They contend that the appeal should not be 
heard on the merits, because even if the appeal succceds, the decree 
in favour of the infant plaintiff must remain untouched, so that he 
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will be in a position .to execute the decree and evict the appellant, 
In our opinion, the appeal as at present constituted should not be 
heard for the reasons assigned. This view accords with the decision 
in Baser v. Fasle Karim (1). This Court cannot “be called upon 
to make two contradictory decreés in the appeal. The effect of the _ 
order of the sth February, r917, is to confirm the decision of Mr. - 

Justice Newbould in fayour of the infant plaintiff ; he has got a 
declaration of the true ‘character of the propérty and is entitled to 
take possession of the property from the hands of the first defendant 
by execution of his decreé. We cannot now hear the appeal against 
the other plaintiffs and hold that although they stand in the same 
relation to the property in suit as the infant, they are not entitled 
to the same relief. 7 7 


The result is that this appeal i is dismissed with costs. 


ATM. ; _ Apja dismissed. 


Ta) (1914) 19 C. W. N' 290. 


i 


Vow, XXİX.] HİGH COURT. 


APPELLATE CIVIL. 


. Before Mr, Justice Greaves and Mr. Justice Newbould. 
DWARKA NATH CHAKRAVARTI CHOWDHURY 


J. z 
ATUL Coan CHAKRAVARTI CHOWDHURY 
AND OTHERS.* 


> Limitation——Limitation Act (IX of 1908), Sec. 14—Solenama, construction of 
No execution against person— Question of law. r 
The father of A on the 12th April, 1892, by a document of that date demised 
a tenure to the defendants at a rental of Rs. 2,192. A on some date commenced a 
suit for rent against the defendants, and on thé 23rd November the suit was com- 
promised on appeal. Sub-clause (1) of clause (B) of that compromise “provided that 
A or his heirs should have the option of realising the amount of any decree which he 
might in future obtain for the rent of the tenure either by attachment and sale of 
the tenure or by attachment ‘and sale of the right, title and interest of the defend- 
ants or their Heirs, representatives.or assignees in the property described in schedule 
B ; but that A and his heirs, representatives or assignees should have no right to 
levy process of execution against the persons of the defendants or.their heirs, re- 
presentatives or assignees, or against’ any other property belonging to them save 
and except either of the properties described in the Schedule A or B in execution 
of any decree for rent in respect of the tenure which A or his heirs, representatives a 
or assignees might in future obtain against the defendants or their heirs, represen- 


tatives or assignees. 


On the 7th February, signa, the plaintiff in the present suit ‘puitetianed &’s 
interest in the Zemindart and on the 28th July, 1911, ‘he sued for rentin respect 
of the tenure from the month of Chaitra 1316, to the month of Asarh 1318. The 
Court disallowed the claim for Asarh kist of 1318 as premature, i 


On the zoth November, 1912, the plaintiff sued for the rent from Kartic to 
Chaitra are: In execution of decree obtained in the suity he purchased the tenure 
on the 21st February, 1913- ` 


On the 7th April, 1916, the present suit was commenced for ront including the 
Asarh kist of 1318, which had been disallowed. 

Held, that had the matter been res integra, the plaintiff would have been barred” 
by the clause in the solenama in obtaining a personal decree against the defendants 
and the fact that they had ceased to be tenants, did notgnake the decree any less 
a decree for rent although it could not be executed as arent decree. But as the 
decision of another Bench held in another rent suit, in which the appellant was a 
proforma defendant, that the decree was a money decree, which did not fell- with- 
in the provisions of solenama, was binding, the plaintiff was entitled toa personal 
decree, against the defendants. 


~ * Appeal from Original Decree No. 202 of 1917, against the decree of -Apbu 
Sarat Chandra Ghose, Subordinate Judge, 3rd Court, of Mymensingh, dated the 
goth April, 1917+. = £ S 


‘N 
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The construétion of the solenama being a question of law was binding on the 
appellant. 
Forbes v. Maharaj Bahadur Singh (1), decides that by virtue of the provi- + 
sions of section 65 of the Bengal Tenancy Act, a person, who had ceased to be the 


Zemindar at the time he sued for rent, could not enforce his decree as a rent decree. 
It does not decide that the decree was nota decree for rent for other pur- 


“poses. 5 


Held also, that the Asarh kist of 1318 was time barred and that tbe plaintiff 
could not rely upon the provisions of section 14 of the Limitation Act, 


Appeal by the Plaintiff. 


Suit for rent. 


2 


The material facts appear from the judgment. 

Babus Jogesh Chunder Roy, Bepin Behary Ghose and Kali 
Kinkar Chuckerbutty for the Appellant. 

Babus Sarat-Chandra Roy Chowdhury and Krishna’ Kamal 
Moitra for the Respondents. ae 

The judgment of the Court was as follows: 

This is an appeal by. the plaintiff against a decision of the Sub- 
ordinate Judge of the\3rd Court of Mymensingh, dated the goth 
April, 1917. ‘The plaintiffs suit was for rent of a certain tenure 


- formerly held by the defendants but which was sold forarrears of rent 


on the 8th Falgoon, 1320, as appears from the judgment. The lower 
Court gave the plaintiffa decree for a sum of Rs, 2,191-12-6 pies 
and for cesses at the rate of Rs. 286-11-2 pies per year or in all 
for a total sum of Rs. 5,900-14-3 pies. 

The plaintiff appeals on two grounds. First of all he says that 
the Subordinate Judge should not have confined the decree, as he 
bas done, to the security referred to in the plaint, but that he should 
haye passed a personal decree against the defendants; and secondly, 
it is said’ that the Subordinate Judge erred in disallowing the plain- 
tiff’s claim for the Ashar kist of 1318 as being barred by limitation. 

The necessary facts for the purpose of deciding this appeal are 
shortly as follows :—The father of one Annada Mohan Roy on the 
zath April, 1892, by a document of that date demised the tenure to 
the defendants at a rental of Rs. 2,192, Annada Mohan on some 
date which is not material commenced a suit for rent against the 
defendants, and on the 23rd February, 1909, the suit was compro 
mised on appeal, and it is upon one of the terms of the compromise 
that one of the questions that arise on this appeal turns, Clause (B) 
of that ccmprcmise decree which was effected in appeal 516 of 1907 -- 


(1) (1914) I. L. R. 41 Cale. 926; 25 C. L. J. 434. 


Ne 
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provides : that the terms of thé Mirash Ijara Pattah, dated the rst 


Bysakh, 1299, in respect of the properties mentioned in Schedule A 
were to be modified in the following manner, but that save and 
except such modification all other terms of the pattah were to 
remain in tact ; and sub-clause (1) of clause (B) which is the mate- 
tial clause provides that Annada Mohan -or his heirs should have the 
option of realizing the amount of any decree which he might in future 
obtain for the rent of the Mirash Ijara either by attachment and sale 
of the Mirash Ijara or by attachment and sale of the right title and 
interest of the defendants 1 to 3 or their heirs,.representatives or 
assignees in the property described in schedule B ; but that Annada 
Mohan Roy and his heirs, representatives or assignees should have 
no right to levy process of execution against the persons of the 
defendants 1, 2 and 3 or their heirs, representatives or assignees, or 
against any other property belonging to them save and except either 
of the properties “described in the schedule A or B in execution of 
any decree for rent in respect of the Mirash Ijara which Annada 
Mohan or his heirs, representatives or assignees might in future ob- 
tain against the defendants Nos. 1 to 3 or their heirs, representa- 
tives or assignees. On the 7th Februaty, rgro, the plaintiff in the 
present suit purchased Annada Mohan’s interest in the zemindari, 
and on the 28th July, rgr1, he sued for rent in respect of the tenure 
from the month of Chaitra, 13 16, to the monthof Ashar, 1318. On 
the 23rd July, 1912, he obtained a decree and the sale of the tenure 
or security was directed. On the rath March, 1913, an appeal was 


‘presented by the defendants against the decree. The judgment was 


affirmed with this modification that it was held that the Ashar kist 
of 1318 should not have been allowed inasmuch as-the suit was 
premature in respect of that kist. On the s8th March, rgrs, the 
plaintiff appealed to the High Court, but he withdrew his appeal, 
On the 29th November, 1912, the plaintiff sued for the rent from 
Kartik to Chaitra 1318. He obtained a decree, and in the arst 
February, 1913, s0 we are told, the plaintiff purchased the tenure in 
execution of the decree, and on the 7th April, 1916, the present suit 
was commenced by the plaintiff inrespect of the rent which I have 
already stated including the Ashar kist of 1318, which had been dis- 
allowed in one of the previous suits. The Subordinate Judge has 
held that the Ashar kist was time barred, but he has granted a decree 
for the amount which I have already stated, but he has limited the 
execution of the decree to the securities referred to in the compro- 
mise in appeal 516 of 1907. 

J will deal with the second point first, namely, with regard to the 
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Ashar . kist of 1318. This is clearly barred by limitation unless the 
plaintiff is entitled to rely upon the provisions of section 14 of the 
Limitation Act. We do not think that he is entitled to rely upon 
this section, because we do not think that he was in the former suit 
prosecuting his case ina Court which for defect of jurisdiction or 
other causes of like nature was unable to entertain it. The reason 
for the Court refusing to entertain the claim for the Ashar kist was. 
not that it had not jurisdiction in respect of it but because the claim 
was premature as the plaintiff’s claim for this kist had not matured 
atthe date of that suit. Therefore we think that the present plaintiff 
cannot call in aid those former proceedings and say that time did 
not run against him while these proceedings were being prosecuted. 
This being so, it is admitted ‘that the decision of the Subordinate 
Judge was “correct upon this point and that the Ashar kist is barred 
by limitation. 


I now come to the other point. It is said th at as the position of 
landlord and tenant had ceased to exist at the time the suit was ins- 
tituted and at the time the decree was passed the decree was not a 
decree for rent which could be executed as such but was in the 
nature of a money decree, and that this being so the clause in the 
solenama to which I have already referred was no bar to the present 
plaintiff obtaining a personal decree against the defendants in respect 
of the decretal amount. I confess myself that if the matter had 
beentres integra I should as at present advised have been inclined to 
hold that the clause in the solenama was a bar to obtaining a person- 
al decree against -the defendants in the present suit ; and that the 
fact that they had ceased to be tenants did not make the decree any 


.less a decree for rent although it could not be executed as a rent 


decree. But the question of the construction of the solenama came 
up for decision under circumstances which appear to me to be identi- 
cal mutatis mutandis with the circumstances of the present case in. 
R. A. 534 of r913 in respect of which the decree of this Court was 
passed on the 18th July, 1916 In that suit the plaintiff was Annada 


“Mohan Roy and the defendants were Atul Chandra Chakravarty 


Chowdhuri, Rajendra Nath Chakravarty Chowdhuri and Harendra 
Narain Chakr avarty- Chowdhuri and the present appellant was a 
proforma defendant in the suit. 


-It was there conterided on behalf of the respondents to that 
appeal that by virtue of the Solenama Annada Mohan Roy could 
not obtain a personal decree against the contesting defendants. But 
it was held that inasmuch as by virtue of the decision in Forbes y. 


v 


Vou XXIX] `- HIGH COURT. 


Maharaj Bahadur Singh (1) the decree could not be executed as 
a rent decree as Annada Mohan was no longer the zemindar that 


consequently the decree must be treated as a money decree which ' 


‘did not fall within the provisions of the Solenama. With all res- 
pect to that decision I do not think that the decision in Fordes v. 
Maharaj Bahadur Singh (1) to which I have referred decided any 
“more than that by virtue of the provisions of section 65 of the 
Bengal Tenancy Act a person who had ceased to be the zemindar 
at the time he sued for rent could not enforce his decree as a rent 
decree in accordance with the provisions of section 65 of the Bengal 
Tenancy Act. I do not myself read it as deciding that the decree 
was not a decree for rent for other purposes. I should have thought 
myself that the present decree would have fallen within the terms 
of the provisions of the Solerama. But it seems to me that the 
decision of the 18th July, 1916, applies to the circumstances of this 


case. If a decree obtained by a landlord who had ceased to be - 


‘the Jandlord again8t his’ tenants is not a decree for rent within the 
meaning of the Solenama, then it seers to me that it must follow 
from that decision that a decree obtained by a landlord against the 
tenants who had ceased to be tenants cannot be called a decree 
for rent within the mearing of the Solenama. That being so I 
. think that we are bound sitting here by the decision of the 18th 
July, 1916, upon the construction of the Solenama itself. 

It is urged on behalf of the respondents that that was a decision 
between different ‘persons to this appeal and that it is therefore not 
binding upon us. It seems to me however that it was a decision 
on a question of law (for a question of the construction of the 

_Solenama must be of legal effect of the terms and provisions of the 
Solenama) and that being so it seems to me that this part of the 
appeal is concluded by the decision of the 18th July, 1916. 

One further question was urged before us on behalf of the res- 
pondents. * It was said that by virtue of the decision which is 
printed at page 5 of the respondent’s portion of the paper-book, the 
question is res judicata. I do not think that in any sense it can be 
said that this is so for at the time that ¢haf decision was given the 
position of landlord and tenant still existed, whereas, as already 
said, at the present time the tenants have ceased to be in possession 
of the land. — i 

For these reasons we think that the appeal must succeed to this 
extent that the appellant is entitled to a personal decree against the 
defendants. We therefore modify the order of the Subordinate 

(1) (1914) I. L. R. 41 Cale. 926 ; 25 C. L. J. 434. ` 
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"Cwi. Judge to this extent that ‘the decree will: be realized: first of all by 
1919. - the sale ofthe security mentioned in the plaint and in default of 
at the realization of the decretal amount or any part thereof from that. 

security that the plaintiff will be at liberty to enforce his decree 

‘as a personal decree against the defendants, and if as is suggested ” 

here the security has already been realized then the plaintiff will be ~ 

entitled tó at once enforce his decree as a personal decree. 


The plaintiff is entitled to his costs of the hearing’ in this Court. 
We assess the hearing fee at roo rupees. ~ j . 
A. T. M. a. f Appeal allowed. 
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Before Mr. Justice Teunon and Mr. Justice Greaves. E 


cve PURNA CRANDRA ROY CHOWDHURI AND OTHERS 


1919. TM, 
—— 


January, 15,20. ° ' JOGENDRA NATH CHOWDHURI. 7 


Res judicata—Rejection of application for assessment of mesne profits—Mesne 
profits awarded by decree—Dismissal—Rejection of application as frivolous. ` 


Rejection of an application for the assessment of mesne profits awarded by a 
decree, ~debars any subsequent application for assessment : Upendra v. Sakhi 
i Chand (1) followed ; Ram ‘Kishore v. Gopi Kant (2) not followed. : 


Rejection of an application for the assessment of mesne pro fits on the ground 
that it was not accompained by a copy of the decree and the basis upon, which 
mesne profits were to be assessed was not stated, has the same efféct as dismissal. 


í _ Appeal by the plaintiffs. 
l ` Application for assessment of mesne profits. , 
r The material facts. appear from the judgment of Greaves, J > : 
Babu Ti arak Chandra: Chakravarty for the Appellants. f 


Dr. Dwarka Nath Mitter and Aabi Rishindra Nath Sarkar 


< for the ng esponenee: . 
i ; ' f C. A. V. 


< 


* Appeal from Appellate Decree No. 2279. of aie against thc deste of A. J. 
Chotzner, Esq., 2nd Additional Judge of 24-Parganas, dated the 12th June, 1916, 
reversing that of Babu Debabrata Mukherjee, Munsiff; 2nd Court, at Alipur, dated 
the 15th. February, 1915. 

(1) (1912) 16 C. L. J. 3. (2) (i600) 1. L. R. 28 Calc. 242.. 
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l The judgments of the Court were as follows:  _ 


~ Greaves, J.—The question arising on this second appeal in which 
tie plaintiff is the appellant is whether the rejection of an application 
‘for the assessment of mesne profits debars a further application for 
assessment being made. The District Judge of the 24-Pargannas, 
reversing the decision of the Munsiff, has held that. rejection of 
such an application debars any subsequent application as the re- 
jection has the effect of dismissing the suit and he relies for 
this upon the authority of Ufendra Chandra Singh v. Sakhi 
Chand (1). 


The material facts are as follows: The suit was filed on the 
1st February, 1904, claiming possession of certain lands and 
Wasilat at the rate of Rs. 30 per annum or at such rate as the 
Court should direct. On the 23rd June, 1904, the suit was decreed 
and it was directed that the amount of mesne profits should be 
. ascertained in the Execution Department. The decree was affirmed 
` on appeal on the ith September, 1905. .On the 8th September, 
19¢8, the plaintiff applied for the assessment of the mesne profits 
awarded him by the decree but application was rejected on the 
28th November, 1908, as frivolous as the petition was not accom- 
pained by a copy of the decree and the basis upon which mesne 
profits were to be assessed was not stated. On the 27th November, 
1917; the heirs of the original plaintiff made a second application 
for the assessment of mesne profits which is the subject of this 
Appeal. It follows that if the rejection of the application on the 
28th November, 1908, was only an application in execution the 
application of the 27th November, 1911, is not barred, ifon the 
other hand the rejection amounted toa dismissal of the suit then 
there was no pending suit atthe time of the application of the 
29th November, rgrt. 

The decisions of this Court upon the question appear to con 
flict. In Ram Kishore Ghose and another y. Gopi Kant Shaka, (2), 
the respondents obtained a decree for possession of certain lands 
with mesne profits on the 31st December, 1889, which was con- 
fired on appeal on the 23rd January, 1894. On the 22nd April, 
1895, the respondents in execution of the decree obtained posses- 
sion and the execution proceedings were dismissed. They next 
applied in execution for realization of costs and determination of 
mesne profits and on the 21st November, 1896, the costs were 

realized ard the exccuticn pinceedings struck off. On the 28th 


(1) (1912) 16 C. L. J .3. (2) (1900) 1. L. R, 28 Cale. 242. 
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January, 1898, the PE A applied for saast: of mesne 


profits by deputing an Amin and it was held that the applica- - 


ation was competent as applications to determine mesne profits 


are to be treated as applications for execittion of the decree. 
` and that ‘the striking” off ‘of such applications did not - finally’ 


decide them. or prevent a décree-holder from making a further ` 


1 


‘application for the determination™ of mesne- profits. Reliance was > 


placed ona principle laid down in Rajah Muhesh Narain Singh’ v. 
„Rishanund Misri “(1), namely ‘that when the execution of a final 


decree in a suit fails or is set aside and ‘the proceedings -with regard d 
to execution are taken off.the file the whole suit is not thereby `dis- ; 


contitliied: ‘ In the ‘course ‘of the judgment reference ‘was “made to. 


a Full Bench Case of Puran’ Chand v. Roy Radha ‘Kishen (2), 


which ï is considered later in this judgment. In Upendra Chandra 


Singh’ v. Shakhi Chand (3), another bench: of this court ‘held. that ` 


the dismissal for default of an application to ascertain mesne-profits . 
was equivalent to a ‘dismissal of “the claim for mesne-profits~ and 
that a fresh application in the same matter was not admissible. 
The Bench howéver received an application ` for restoration of the 
suit which had beén abandoned and restored the suit and directed 
the ‘application for’ mesne-profits: to be’ considered on its merits. 
The decision was based upon Puran Chand v. Roy Radha Kishen (2), 
and ‘Ram Kishore Ghose v. Gopi Kaht Shaha (4), was distinguished 
or if indistinguishable was treated as not binding in view of the 
decision’ in Puran Chand v. Roy Radka Kishen (2). 


The’ question reported to the Full’ Bench ‘in that case ‘was aS “~ 


stated in’ Ram Kishore Ghose and ‘another vy. Gopi Kant Shaha (4), 
whether ar application to ascertain the amouut ‘of mesne-profits 
awarded by a decrée in accordance’ with the provisions of sections 211 


or 212 of the Code of Civil Procedure (Act XIV of 1882) was as ` 


-o 


regards limitation governed by Article 178 or by Article #79 of the 
Limitation Act. The referring Judges © state in the order of refer- 
ence that their opinion was that the intention of the legislature was 
that an application to ascertain the amount of mesne- profits was 
to be deemed to be an application in execution of the decree. “In 
the result the Full Bench decided that neither Article 178 or Article 
179 applied and at page 135 they state “Ihe proceedings, ` there- 
fore, in determining the'amount of Wasilat’ are not proceedings in 
execution of a decree in regard to any fixed sum, but merely a 
(i) (1862) 9 M. 1. A. 324 ; Marshal 592 ; 5 W.R.P.C. 7. 
~ (2) (1891) I. L. R. 19 Calc. 142. (3) (1912) 16 C. L. J. 3- 
(4). (1900) I. fL. R. 28- Cale. 2423. i 


“+ 
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ee 


a 


soe 


Voi sxt E itoi- COURT. Bal 


continuation of te original suit and carried omin the same way asif `- Civi. 


In the result, I think that the view of the decision in Puran 
Chand v. Roy Radha Kishen (1), taken by the Bench which decided 
“Upendra Chandra Singh v. Sakhi Chand (2), was correct and that 


the scope and effect of the Full Bench decision was not correctly 


apprehended by the Bench which decided Raw Kishore Ghose and 

another vy. Gopi Kant Shaha (3). One further question arises oa the 

appeal namely whether rejection of the application of the 8th Septem- . 
‘ber, 1908, has the game efféct.as a dismissal. The learned Munsiff 

has held that it has not and on this ground has distinguished the de- 

cision in Upendra Chandra Singh v. Sakhi Chand (2). He says that the 
application was rejected as being defective in form and that it was not 

dismissed. The District Judge on the other hand thinks that rejection - 

has the same effect as dismissal. I am not ptepared to’ say thatthe — 


’ Distric: Judge is wrong in so holding. 


In the result the appeal fails and must be dimi with costs. 


Teunon, J :—I agree. ` ` 
A. T. M. i , ~ Appeal dismissed, 
(1) (1891) L L. R. 19 Calc. 132 (3) (1912) 16 C. L. J, 3. a 


tnt i P (3) (1900). 1. L. R.°28 Calc. 142. ' 


f 


Before Mr. Justice N. R, Chattorjea, and Mr. Justice Newboutd. 
© | MONMOHAN DATTA AND OTRERS 
©- 0 j tr 


MAHOMED HATEM MAKBUL AHMED. AND OTHERS.* 


y Civi. 
Khas possession; suit for--Rent, payment of, to a co-owner, effect of—Te salted: — 
when holds over—Notice. . 1918. 


a single suit was brought for mesne-profits by itself and at page 137 1919» 
they say “We must therfore take it as settled la w so far as this court is ; poe 
“concerned, that an order and decree in this case referring to mesne- 7. 

` profits i is in the nature of an interlocutory. order and- that there is? Jogendre: 


413 


nothing that can be executed under section 255 of the Code until Greaves, F. 
_ the actual amount of mesne profits has ‘been found and determined.” 


& Appeal from Appellate Order No. 186 of 1916, äga an order of Babu November, 15. 


Achinta Nath Mitter, Subordi te Judge, 2nd Court, of Baokergunge, dated the 
toth May, 1916, reversing ‘that df Babu Dinesh Charan Roy, Munsif, and Court, 
at Bhola, dated the'zoth November, I9t4. 


t 
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Civit “ The plaintiffs and the pro forma defendants held the disputed landsi in jote he, , 
z Fe the plaintiffs owning the largest share. The principal defendants . obtained an, `` 
uw under-raiyati lease for a term of years from the plaintiffs and pro forma defendants. 
Monmohaa The term of the lease expired in 1910. The plaintiffs purchased the share of the, 
"Hatem Makbul. , pro Jorma defendants on the ‘agth January, 1912, and thus became the owner “of 


= ~ the 16'annas share. The defendants paid to the pro forma defendants their share 


of the rent after the expiry of the lease : i 


Held, that by acceptance of rent after the expiry of the lease, a new tenancy 
was ‘created with respect to the pro forma defendants’ share and that no tenancy ' 
R was created with respect to the original share of the plaintiffs. a i 
That if there was any holding over it was only with respect to the share of the . 
` _ ro forma defendants. 

L : That if there was no tenancy (and after the. expiry of the lease, there was abae) 

as between the principal defendants and the plaintiffs, no question of notice could 
arise abhd'that the plaintiffs were entitled to get joint kkas ney in sae of 


ie théir original share. i 


A tenant can be said to be holding | over, if there is acceptance of rent by. all 
the co-owners, or if they ‘otherwise assent to the continuance of the tenancy by 
their words or conduct. g f oe 


Appeal by the Principal Defendants. 2 WS 


Suit for joint kkas possession. 
, The material facts appear from the judgment. 

mit Babus Upendra Lal Roy and’ Sarat Chandra Dutt ior tie 

Appellants. i i 

` Babu Sures Chandra Talukége for the Respondents 
; , The judgment of the Court was as follows : 3 
November, 15. This appeal arises out of a suit for joint Khas possession in res 
a pect of the plaintiffs share of the land in dispute. 

, It appears that the plaintiffs and the ,pro- forma dcfendants held 
the lands in jote right, the plaintiffs owning the largest share (14 annas 
and odd). The principal defendants obtained an under-raiyati lease 
for a term of years from the plaintiffs and the‘pro-forma defendants. 

_ The term of the lease expired in rgto. The plaintiffs purchased the 
share of the. proforma defendants on ‘the agth January; 1912, and 
thus became the owners of the 16 annas shate. The present suit 
was instituted for ejectment of the principal defendants on the joth 
August, 1912. , 

The defence of the defendants was’ that they paid'' to the pro 
ae Jorma defendants their share of the rent after he expiry of the lease, 
and could not. be ejected. 

' The question is whether the acceptance of rent in respect of 
their share by the pro forma defendants had the effect of converting 

f "the defendants into tenants under the plaintiffs as well. 
We are of opinion that the lower , appellate Court was right in 


Vou, . XXIX] HIGH COURT. 


holding that a new tenancy was. created only with respect to the 
2% forma defendants’ share and that no tenancy was created with 
respect to the original share of the plaintiffs. 
°- Tt is contended before us that the defendants were holding 
over. But a tenant can be said to be holding over if there 
is acceptance of rent by all the co-owners or if they other- 
wise assent to the continuance of the tenancy by their words or 
conduct. Here, in the present case, shortly after the expiry of the 
‘term, all the co-owners joined in bringing a suit for ejectment of the 
, principal defendants as trespassers ; and although the suit was with- 
drawn, it was so done with liberty to bring a fresh suit. The 
present suit was also instituted within a short time after the with- 
drawal of the first suit and nothing was done on behalf of the 
plaintiffs to indicate that they assented tothe defendant’s holding 
over. If, therefore, there was any holding over, it was only with 
respect to the share of the pro forma defendants. 

The learned pleader forthe appellant said that he could not 
‘contend that one of the co-owners could force a tenant upon the 
other co-owners after the expiry of the lease but that these co-owners 
could not get Khas possession without service of notice to quit on 
the defendants, But if there was no tenancy (and after the expiry 
of the lease, there was none) as between the principal defendants 
and the plaintiffs, no question of notice can arise. 

"We are accordingly of opinion that no notice to quit was neces- 
sary to be served upon the defendants and that the plaintiffs are 
entitled to.get joint Khas possession (in respect of their original 
share) of the land. A 

The question, however, whether the defendants have acquired 
any right of occupancy, was not gone into by the Court of first 
instance as that Court dismissed the suit on other grounds. The 
lower appellate Court has accordingly remanded the case fora 
trial of the issues Nos. 6 to 9. : 

It is contended before us that the question of notice ought to be 
gone into, if the Court finds that the defendants are non-occupancy 
raiyats, ; but no such case was setup. The only case which was 
set up was that the defendants, although they were under-raiyats, had 
right of occupancy ; and if the Gourt below find that they had 
right of occupancy, no question of notice would arisé. 

The appeal is dismissed with costs, We assess the hearing-fee 
at one gold mohur. The cross-appeal is not pressed and is also 
dismissed. ; 

ATM Appeal and cross-appeal dismissed, 
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-Before Mr. Justice Teunon and Mr., Justice. Greaves, . 


Cig | MAHARAJADHIRAJ, SIR BEJOY CHAND MOHATAB 
ae BAHADUR 
1918. = ; : l 
November, 21 ei EL Mie 
December, 18a > ' SARAT CHANDRA ADHYA AND OTHERS,* 


ieee ae i 


; d a Charge, éxtinction of— Property hypothecated as security for payment of rent— s 


Permanent tenure—Transfer by private sale. 


A kabuliat, exe€uted on th December, 1891, by a permanent tenure-holder, ` 


contained inter alia the following provisions : “df default be made in the payment 
of fent, you (i.e. the landlord) will realise the arrears by instituting suits and by 
the auction sale of the said Lot. If the whole be not realised ‘by the auction sale 
then we shall be liable for the balance and shall pay the amount from our own 


ony pockets. If we do not do so, you will realise the same by the attachment and sale _ 


of our property (A) hypothecated as security and of our other movable and immov- 

able properties. So long as we are not released from the liability to pay the rent 

< of this mokarari mahal we shall not be able to transfer in any manner the property 

K ' mortgaged ‘as security for the rent of the Lot.. The terms of the kabuliat thus 


>, executed by us shall on our death, be binding equally on our heirs, successors and 


representatives.” 


. The perntanent tenure passed out of the hands of the original tenants by private 
sale; f 


t 8 - \ d 
Held, that when the liability of the original tenants to pay reħt òf lot ceased, 
the mortgage or charge on property A given as security for rent, was extinguished. 


Appeal by the Plaintiff. Pe i 


e 


Suit to recover rent. 


The material facts appear from the judgment. 


Babus Basant Coomar Bosè, Bepin Behary Ghose and Ajendra 
Nath Dutt. for the Appellant. 


„Babus Mahendra Nath Ruy, Manmatha Nath Ray, Dhirendra 
, Lal Kastgir and Stroj Mohan Mukherjee for the Respondents. 


i C. A, v, 
l The judgment of the Court was as follows: 


December, 18. `` This appeal arises out of a suit brought by plaintif appellant to 
Teor recover arrear of rent due for the years 1313 to 1316 in respect of a 

` cértain tenure- known’as, Lot Tajpur and to enforce a charge upon 
another property (a 4 annas share in Sandhya‘ Bazar) hypothecated 

by way of security for'the rent. « ' 1 

` i ' © Both properties have passed out ‘of the hands of the persons 


* Appeal from Original Decree No. 514 of 1915, against the decree of Babu 
Baroda Prosad Roy, Subordinate Judge, 3rd Court, of Hooghly, dated the 30th 
September, 1915. via : . z 


` `N x 


e 


% 
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who may be spoken of as the original owners and the question for 
our consideration in this appeal is whether the hypothecated share 
of Sandhya Bazar in the hands of the new owners continues liable 
for the rent of Lot Tajpur. In both cases the transfers, it should 
be observed, were by private sales. 

The answer to the question propounded depends in the first 
instance upon the construction of a kabuliat executed on the rath 
December ‘1891 by the original tenants Udoy Chand and Pran 
Krishna Mukherjee. The relevant portions of the kabuliat run 
thus: “If default be made in the payment of rent, you (ie, the 
landlord) will realise the arrears by ihstituting suits......and by the 
auction sale of the said Lot. If the whole be not realised by the 
auction sale then we shall be liable for the balance and shall pay 
the amount from our own pockets. If we-do not do so, you will 

‘realise the same by the attachment and sale of our property hypothe- 
cated as security and of our other movable and immovable pro- 
perties......80 long as we are not released from the liability to pay 
the rent of this Mokarari Mahal we shall not be able to transfer in 
any manner the property mortgaged as security for the rent of the Lot 
..-The terms of the kabuliat thus éxecuted by us shall on our death, 
be binding equally on our heirs, successors and representatives.” 


It may be conceded that the words * successors and representa- 
y : p: 


tives” include assignees or transferees but even so I am of opinion 
that on the true construction of the kabuliat if the liability of the 
Mukherjees to pay the rent of Lot Tajpur has ceased the mortgage 
or charge on Sandhya has been extinguished. 

Now the tenure in question, it is -not disputed, is a permanent 
tenure :to which the provisions of the Bengal Tenancy Act are 
applicable. Ip a large number of cases decided in this Court, for 


instances in the cases, Kristo Bulluv Ghose v, Kristo Lal Singh (1) ; l 


Chintamani v, Rash Behari (2) ; and Rup Chand v, Narendra (3) 
it has been held that where the provisions of section 12 of the Act 
have been complied with, the transferor of a permanent tenure ceases 
to be liable for subsequent rent. In this case the transfer. took 


place in December 1903 and was well known to the landlord who ` 


- after the transfer and before the present suit has brought 3 succes- 
sive rent suits against the transferees, ~ On the authority of the cases 
cited I am therefore of opinion that the Mukherjees have long ceased 
to be liable for the rent of Tajpur and that the charge or mortgage 
on Sandhya has been extinguished, - 


(1) (1889) I. L. R. 16 Calc. 642. (2) (1891) I. L. R. 19 Cale. 17, 
(3) (1914) 19 C. W. N. 112. . 
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', It hasbeen urged by the appellant that this view of the law mines 


the taking ‘of security nugatory. , That;no doubt is so. The demand, 
for security appears to have been based on the provisions of-section 
sof the Bengal Putni Taluk Regulation 1819 there being many. 


putni in this Burdwan zemindari. But the permanent tenure now | 


in question is not a putni taluk, the Mukherjees, who were them- 
selves purchasers, were not required to furnish security and the 


zemindar was not entitled to make the furnishing of security a 


condition of ‘recognition. I- should therefore dismiss the mea 


with costs. j “4 


‘It should be here abei that it is conceded the Khan defend: 


l ants have brought only two-thirds of the’ mortgaged share and that 


. 


therefore, in any view; in this suit the charge could be enforced only 


to the extent of two-thirds of the clain. , 
A. E. M. ; j i , Appeal dismissed. 


, = SF 


\ 


Hie Mr. Justice Richardson and Sir Syed Skanwil Huda, 
Knight, Judge. 


KAFILUDDIN BISWAS 


v. 


' 
` 


Cx 


F 


SABDAR ALI BISWAS.* ., 


` Rent, ‘suit for—Evidence Act (I of 1872), Sec. 92, Proviso (3) Lease when to be 
operative— Possession, condition precedent., , 
It is open to a Court to decide under proviso (3) of section'g2: of the’ Evidence 

Act, that an Zjara patta granted by a landlord, was intended to be operative only 

in the event of the lessee being able‘to obtain, possession of the leasehold property, 


and that such possession was a condition precedent to the attaching of any obliga- 
«tion under the lease upon which a suit could be based. 5 


; Appeal by the Pitia X H 
: ‘Suit for rent. we 

‘The material facts appear from the judgment. / 
_ Babu Gagan Chand Bural (for Moulvi A. K. saat Hug) fop ` 
the Appellant, TE P , ; 


_* “Appeal from Appellate Decree No. 7 of 1917, against the decree of R. E. 
Jack, Esq.,, District Judge of Nadia, dated the 18th September, 1916, freversing 
that_of Babu K. C. Mitra, Munsiff at Chuadanga, dated the 8th March, $1916, 


VoL. XXIX] mbH court. 


Babis ‘Begin Bekary Chose, Kurunamoy Bose, ‘Nogéndra ate 


Chowdhury and Bt aed Chatterjee for the Respondent, 

Cc AV. 
The judgment of the Court was as follows : f 
‘This is a suit for rent, The main defence is,that the ‘tenant was 

not_put in possession of the properties | leased to him and is not there 

fore liable for payment of rent. ` ` l 
The first.Court decreed the suit but the decree was reversed by 

the Lower Appellate. Court and the suit dismissed. The ‘plaintiff 

appeals. On his behalf it is urged that the facts found do not justify 

the dismissal of the suit. This contention cannot prevail. , 

Having regard to proviso 3 of section 92 of the Evidence Act it 


' was open to the learned Subordinate Judge to,find that the Zjara, 


patta was intended to be operative only in the event ofthe lessee, 

being ‘able to obtain possession of the leasehold property and that 

such possession was a condition precedent to the attaching of any, 

obligation under the lease upon which tbe present suit is based. 

_ This is-what he has found and with that finding.we cannot interfere. 
‘The appeal therefore fails and is dismissed with’ costs, 

AT. Mey - Appeal dismissed: 


+ 


Before Mr. Justice Teunon and Mr. Justice Greaves.. | 
NIBARAN CHANDRA MIRDHA 
. . y. 
RAM ;CHARAN MANDOL anp orHErs.* 


Tenancy, proof of-—Under-raiyati lease Jor more than 9 years. 


‘Although a lease for more than 9 years granted by a rajyat toan under-raiyat, 
may not be giver! in evidence, a tenancy can be proved aliunde, -by possession and 
payment of rent.: Gonesh v. Thanda (1) followed. 

Appeal by the Plaintif. - . Von wallets 


_ Suit for’ recovery of possession of certain jamas. _ 
, The material’ facts appear from the jndunieal Sa 


* Appeal from Appellate Decree No. 1306 of 1916, against the decree of © 


C. Bartly Esq., Additional District: ‘Judge, of Jessore dated the 16th March, 1916, 

reversing that of Babu Satchitananda Mukherjee, Munsiff, 1st Court, at Narail, 

dated the 15th September, 1914. : tA 
(1) (1914) 24 C; E. J. 539; STE eal 
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Babu Sarat Chandra Khan (for Babu Hirendra Nath Ganguly) 
for the Appellant. 

Babu Mohini Mohan Chucherbutty for the Respondents. 

The judgment of the Court was as follows : 

This is an appeal by the plaintiff against the decision of the 
Additional District Judge of Jessore decreeing the appeal of the 
defendants. 

The plaintiff's suit was to tecover possession of certain Jamas. 
The facts are briefly these :—The jamas in question originally 
belonged to seven co-sharers. Upon partition they were allotted 
to Shama Charan, and his widow Ambika Bewa leased them to the 
plaintiff in 1309. He held them until r317 when he was dispos- 
sessed by > defendants Nos. 1, 2 and 3 who are tenants of 
defendant No. 5 who is a co-sharer of Defendant No. 7. Both the 
Courts have found that the co-sharers under whom the plaintiff 
claims are raiyats and that therefore the lease which the plaintiff 
put forward which was for.a period of more than 9 years cannot be 
adduced in evidence. -The learned Additional District Judge has 
held that this disposes of the suit, as he says that the plaintiff can- 
not succeed except by proof of title and that as he is not entitled 
to give this lease in evidence ; he has failed to establish his title. 

Now there is no doubt that upon the evidence and upon the 
findings of both courts the plaintiff was in possession under Ambika 
Bewa and that he paid rent to her until he was dispossessed, and 
it seems to us that although the lease may not be given in evidence, 
there is no reason why the tenancy cannot be proved -a/iunde, as 
we think it has been, by possession and payment of rent to 
Ambika Bewa, We were referred toa decision in Jarip Khan v. 
Durfa Bewa (1) as an authority that if a lease cannot be given in 
evidence no oral evidence of the tenancy. is admissible. But it 
has been held in Gonesh Mondol v: Thanda Namasundrani (2), 
that where a lease cannot be given in evidence in the circumstances 
already referred to the tenancy can be proved afiundé, It appears 
therefore to us that the decision of the Additional District Judge 
was wrong and that the plaintiff having established his tenancy by 
possession and payment of rent to Ambika Bewa the learned Judge 
ought to have held that he was entitled to possession of the Jgmas 
for which he had sued. 

Accordingly the ‘appeal succeeds and the decree of the, Munsiff 
will be restored with costs in all courts, 

A. T. Me Appeal allowed, 
(1) (1912) 16 C. L. J. 144; 17 C. W. N. 59. (2) (1914) 24 C. L, J. 539. 
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Before Mr, Justice N. R, Chatterjea, and Mr. Justice Panton.” . 
GOLAM SATTAR AND ANOTHER CIVIL.. 





UV. 1919. 
š z d X ww 
MAHARAJA SIR PRODYAT KUMAR TAGORE March, 5,7. 
BAHADUR.* E 


Putni sale—Putni Regulation (VII of 1819), Sec. 14— On any other ground’— 
Sale of a putni in a-proceeding taken against a wrong person, effect of: 


Proceedings under Putni Regulation may be taken against the putni tenure, but 
the tenure cannot be sold by taking proceedings against wrong persons. 


A sale of a putni tenure i in a proceeding taken against a wrong person is good 
and effectual, unless and until it is ‘reversed in a suit properly framed for the 
purpose, and until that i is done, the title of any person who claims ‘under it, is valid 
against all persons. who claim under the alleged defaulter: Suresh v. Akkori (1) 
followed. ' 


The words ‘ on any other ground’ in the second part of section 14 of the Putni 
Regulation, are wide enough to cover a case of proceedings taken against wrong 
persons, 
In May 1899, the plaintiff’s father caused a putni to be ‘sold for arrears of rent 
under Putni Regulation and it was purchased by K. K did not get his name regis- ' 
tered in the zemindar’s sherista, and in a proceediúg against the former putnidar, 
the putni was again put up for sale on the 16th November, 1899, under Regula- . r 
tion VIII -of 1819, when it was purchased in kkas by the plaintiff's father. The 
defendants claimed title under K : 
Held, that it'was not open to the defendant in a suit for possession to contend 
that the plaintifi’s ‘father did not acquire title to the putni by his purchase at the 
sale. 


Appeals by Defendants Nos. 1 and 2. 


Suits for possession of disputed lands on . establishment of title 
thereto, 


/ 


The material facts appear from the judgment. 


Babu Abinas Chandra Guka for the Appellants. 
. Babus Haraprasad Chatterjee and Parmanand Lahiri: for. the 


Respondent, 
C. A. V. 


sy 
+ 


.  , The judgment of the Court was as follows : 


These appeals arise out of two suits for possession of the lands March, 7. 
in dispute on establishment ofthe plaintiff’s title thereto. 





* Appeals from Appellate Decrees Nos. 2720 and 2721 of 1916, against the 
_ decision of S. P. Sen, Esq. ., District Judge of Faridpur, dated the 11th May, 1916, 
modifying that of Babu Monmohon Neogy, Subordinate aoar of Faridpur, ¢ dated 
the 3oth June, 1914.° 

(1) (1893) 1. L. R. 20 Cale. 746. 
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The plaintiff is the zamindar of estates Nos, 3025 and 3453 
within which the lands in dispute are situate. „The plaintiff's father 
granted a putni of estate No. 3025 which, in course of time, came 
into the hands of one Jogendra Kumar Chowdhury. In May, 1899, 
the plaintiff's father caused the putni to be sold for arrears of rent 
under Regulation VIII of 1819 and it was purchased by one Kashi 
Nath Guha. Kashi Nath did not get his name registered in the. 
zamindar’s sherishta, and the putni was again put up for sale on the 
16th November, 1899 under Regulation VIII of 1819, when it was 
purchased in khas by the plaintiffs father. The plaintiffs case is 
that his father obtained khas possession of the putni after his 
purchase and was in possession of the lands in dispute until the 
year 1907 when a settlement and record-of-rights were made in the 


` District, and it was then that the defendants dispossessed the plain- 


tiff from the land. 

The Court of first instance dismissed the suit No. 52 out of 
which appeal No. 2720 arises, and partly decreed the suit No. 48 
which gave rise to appeal No. 2721. 

The plaintiff preferred appeals and it was found by the lower 
appellate Court that the lands appertained to the plaintiffs estate 
and that the suits were not barred by limitation. The appeals were 
allowed and decrees were passed in favour of the plaintiff. 

The defendants Nos 1 and 2 have appealed to this Court. 

The suits were instituted within 12 years of the purchase of the 
putni at the sale under the Putni Regulation, but it is contended 
on behalf of the appellant that as the suits were based upon the 
allegation of possession and dispossession, the lower appellate Court 
ought to have found whether the plaintiff was in possession of the 
land within 12 years of the suit and that there is no such finding. 

But the learned District Judge says; “ Plajntifi’s case is that 


.the lands in dispute appertain to the two estates referred to above 


and he was in possession of them. When, however, a record-of- 
rights was being prepared, for this District under the orders of 
Government, under Chapter X of the Bengal Tenancy Act, defen- 
dants Nos, 1 and 2 as landlords, caused the other defendants to 
take illegal possession of these lands as their tenants. Thereupon 
plaintiff was dispossessed from these lands. He therefore claims khas 
possession of them.” 

Then, in dealing with the question of limitation, the learned 
Judge came to the conclusion that the defendants came into posses- 
sion of the disputed lands from the time when the settlement opera- 
tions commenced or were about to commence in this Disttict, This 
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took place in the year 199] which was within r2 years of the suit. 
. The learned Judge, therefore accepted the plaintiff's case that he 
was in possession after the purchase of the putni and that the defen- 
dants dispossessed him within r2 years of the suit, 


The next contention is that the plaintiff's father did not acquire ` 
any title to the putni by his purchase at the sale under Regula- 


tion VIII of 1819, In November, 1899, proceedings ` were taken 
against Jogendra, the former putnidar and not against Kashi Nath 
the purchaser; The defendants themselves, it is found, have no 
title to the land but they have apparently set up the title of Kashi- 
nath whọ purchased the putni ata sale held in May, 1899. With 
regard to this purchase by Kashinath, the learned District Judge 
observes : “There is absolutely no evidence to show that Kasbinath 
Guha ever cared:to take delivery of the sale certificate prepared in 
his name from the Collector’s office, or ‘if he did so, he went to the 
zemindar’s office with it to have his name registered, as provided 
‘in section ts, The evidence does not in fact show who this Kashi- 
nath is, or whether he is living or dead. Apparently he found that 
the purchase made by him was no bargain; and so he did not go 
to the office of the p'aintiff to have his name registered or to give 
the requisite security.” i 

It is clear, therefore, that Kashinath did not take any steps what- 
ever for registration of his name in the zemindar’s sherista nor did 


he furnish security: and in fact ever since 1899 up to this date, he | 


` has not cared about the putni. 

It is contended, however, on behalf of the appellant that the 

- remedy of the zemindar was to take proceedings under section 7 of 
the Putni Regulation by appointing a swsawa/, that the plaintiff's 
father did appoint a s#sawal and that under the circumstances, 
proceedings under the Putni Regulation could not be taken against 
the former putnidar. 

It is contended on behalf of the respondent that unless the pro- 
visions of section 15 of the Putni Regulation were complied with 
and security furnished, the zamindar was not bound to’ recognise the 
purchaser as a putnidar even though he might have purchased ata 
sale under Regulation VIII of 1819. Reliance is placed upon a 
passage in the judgment of one of the learned Judges in the case of 
Raj Narain Mitra v. Ananta Lal Mondul (1), where it was observed 
that " proceedings under the Putni Regulation taken for the - realisa- 

#00 of arrears of putni rent are not taken against persons at all 
but agajnst the tenure.” 


(1) (189a) I. L. Ri 19 Calc. 703. 
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No doubt, proceedings under Regulation VIII are taken against 
the putni tenure; but we are not prepared to hold that the tenure 
can be sold by taking proceedings against ` wrong persons. It is 
unnecessary however to decide the question. Even if the sale held 
in 1899 could be set aside on the ground that the proceedings were 
taken against the former putnidar and not against Kashinath, we 
think that it is not open to the defendant in the present case to con- 
tend that the plaintiffs father did not acquire title ta the putni by’ 
his purchase at the sale. As already stated, Kashinath himself 
never cared to take any steps to have the sale set aside within one 
year or at any time, and the sale became final. The sale took place 
in November, 1899, and the plaintiff's father obtained possession 
of the putni and was in possession until dispossessed in 1907. 
Kashinath himself, therefore, after the lapse of one year could not 
now get the sale set aside and we think that the de fendant, therefore, 


cannot impeach the title of the plaintiff. 


Tt is contended on behalf of the appellant that it wa8 not neces- 
sary for Kashinath to have the sale set aside as proceedings were not 
taken against him. 

Now, the second portion of the first clause of séction 14 of the 
Regulation lays down that “it shall, however, be competent to any 
party desirous of contesting the right of the zamindar to make a sale 
whether on the ground of there having been no balance due, or on 
any other ground to sue the zemindar for the reversal of the same, 
and upon establishing a sufficient plea to obtain a decree with full 
costs and damages, The purchaser shall be made a party in such 
suits, and upon decree passing for reversal of the sale, the Court 
shall be careful to indemnify him against all loss at the charge’of the 
zamindar or person at whose suit the sale may have been made,” 

The words “on any other ground ” in the second part of the sec- 
tion are wide enough to cover the case of proceedings taken against 
Wrong persons. 

In Suresh Chandra Mukhopadhya v. Akkori Sing (1), it appears 
that a putni had been sold without notice of sale. This was in con- 
travention of section 14 of Regulation VIII of 1819 and it was con- 
tended that the sale was void. The question was raised in a suit 
which was not brought for setting aside the sale of the entire putni 
but which was brought by the sepuénidar of a portion of the lands 
(let out putni) for possession of the mouzahs forming his seputni. 
The plaintiffs, after the ,sale, had been dispossessed by the defen- 
dants who claimed under the purchase at the putni sale, Sir Comer 


(1) (1893) I. L. R. 20 Cale. 746. 


Vou. XXIX] . . HIGH. COURT. 


Petheram, C. J. held that the plaintiff's only remedy was to bring a 
suit to set aside the sale of the putni and observed: “That being 
the law, the question is whether when the collector has gone through 
the form of selling a putni, and has placed the purchaser in posses- 
sion, the whole transaction is absolutely void if the, zemindar has 
not complied with one of the rules, or whether it is one which in 
that case can be reversed at the instance of any person injured in a 
suit brought by him against the zéemindar to which the persons 
interested are necessary parties and in which complete justice can 
be done. In my opinion the transaction is voidable only, and, more- 
over, that it can only be avoided by a suit under the provisions of 
section 14, The second clause of that section provides that in the 
cases which that clause deals with, a suit to reverse the sale shall be 
the only remedy for the alleged defaulter, and this shows quite’ clear- 
ly to my mind that the Legislature could not have contemplated that 
a sale held by the collector under the Regulation should under any 
circumstance be void; as, if that were so, a putnidar who was in 
default and whose putni had been sold without a complete com- 
pliance with the rules, could maintain an action to recover possesion 
of it, on the ground that the sale was no sale at all, and that bis 
estate in the land was not affected by it; whereas the section says 
in so many words that in some cases of the kind, at all events, his 
only remedy shall be by suit for damages and to set aside the sale. 
I think that such a sale is good and effectual, unless and until it is 
reversed in a suit properly framed for the purpose, and that until 
that is done, the title of any person who claims under it is valid 
against all persons who claim under the alleged defaulter.” 

We agree with the observations made in that case, and hold that 
the defendants cannot attack the title of the plaintiff as putnidar 
with respect to the small plots of lands which are in dispute in this 
case when no suit was brought under the provisions of section 14 of 
the putni Regulation. i 

The result is that these appeals fail and are dismissed with costs. 


AST, M. _ Appeals dismissed. 
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Before Mr, Justice N. R. Chatterjea and Mr. Justice Newbould, 
SAGORE MANDAL 


. 1 
v 


MOFIJUDDIN SARDAR.* 
Restitution—Civil Procedure Code (Act V of 1908), Sec. 144—Decree-holder, pur- 
a chaser—Setilement by purchaser—Decree, setting aside of, effect of. 


When in execution of a rent decree, the landlord decree-holder purchased the 
property and settled it with another tenant, and the decree was subsequently set 
aside at the instance of the tenant judgment-debtor : 


Held, that the tenant judgment-debtor was entitled to possession as against the 
tenant settled by the decree-holder purchaser, under section 144 of the Code of 
Civil Procedure, tas well as to mesne profits for the period he was out of possession 
against the landlord decree-holder. 


Satis'v. Rameswari (1) followed. 

Appeal by the Judgment-debtor. on 

Application under section 144 of the Code of Civil Procedure. 
The material facts appear from the judgment. 

Babu Jatindra Nath Sen for the Appellant. 

Moulvi A, K. Faslul Hug for the Respondent. 


The judgment of the Court was as follows : 
. This appeal arisés out of an application under section 144 Civil 
Procedure Code. The respondent before us as plaintiff claimed 
rent against the appellant at the rate of Rs. 125-4 as. a year. The 
appellant who was the defendant jn the rent suit pleaded that the 
rent was Rs. 73-12 as. a year. The decree was passed ‘according to 
the rate admitted by the defendant. On appeal the suit was decreed 
at the rate of Rs. 125-4 a year. The defendant preferred a second 
appeal to this Court. This Court set aside the decree of the Court 
below and remanded the appeal fora fresh hearing. On rehearing 
the rent suit was decreed at the rate of Rs. 73-12 a year. Before 
this final decree was , passed and after the Court below made a 
decree in the rent suit at the rate of Rs. 125-4, the respondent (the 
decree-holder) executed his decrée put up the holding in arrears 
to sale and himself purchased the same. The present application 
is for restitution of the property on the ground that the decree under 


which the sale took place has been finally set aside, 
* Appeal ‘from Appellate Decree No. 1045 of 1916, against the decree of — 
K. Gupta, Esq., Subordinate Judge of Khulna, dated the 18th December, |1915, 


affirming that of Babu Tarini Kanta Nag, Officiating Munsiff, 2nd Court, at Bager- 
hat, dated the 3oth March, 1914, 


(1) (1914) 22 C. L. J. 409; 20 C. W. N. 665. 


> 2 


Vor. Xxik.|' nich covkt. \ 

The purchaser at the sale being the decree-holder himself he 
must lose the benefit of the purchase on the reversal of the decree 
under which the sale took place (see the cases of Zain ul-Abdin v. 
Asghar Ali Khan (1), and Chandan Singh v. Ramdeni Singh (2). 
The latter case is cited by the lower appellate Court in its judgment 
and the learned Subordinate Judge says as follows : “I would have 
set aside the sale and allowed the appellant possession following the 

aforesaid ruling if the holding had not been in the meantime 
settled with a third party who is nota party onthe record.” But 
the person deriving title from the purchaser ata sale stands in no 
better position than the person from whom he derives his title. In 
the case of Satis Chandra Ghose v. Rameswari Dasi (3), it was 
observed that the Court as a matter of policy has a tender regard 
for honest purchasers at sales held in execution of its decrees though 
the decrees may be subsequently set aside, where those purchasers 
were not parties to the suit andthe decree had not been passed 
without jurisdiction. But the same measure of protection is not 
extended to purchasers who are themselves the decree-helders ; nor 
can purchasers from such decree-holders claim that the Court owes 
them any duty or to be within the policy which prompts the exten- 
sion of protection to strangers, since they have bought from one— 
whose title is liable to be defeated ; and the decision of the Judicial 
Committee ‘in the case of Zain-w/-Adbdin v. Ashgar Ali Khan (1), 
was relied upon. The case of Satis Chandra Ghose v. Rameswari 
`: Dasi (3) was followed in the case of Abdul Rahaman v. Sarafat 
Ali (4), and it was held that the assignee from the decree-holder 
who has purchased property in execution of his own decree is in no 
better position than his assignor. In the present case itis said 
that the property has been settled with a tenant. Such settlement 
cannot stand on a higher footing than the assignment of the 
property itself as held in the case cited above, 

It is contended however that the tenant is not a party to the suit 
and therefore no order should be made for restitution, But no 
Objection on this ground was taken in the petition of objection 
filed by the respondent in the Court of first instance. Order 1, 
Rule 13 lays down that all objection on the ground of non-joinder 
or mis-joinder of parties shall be taken at the earliest possible 
opportunity and in all cases where issues are settled, at or before 


` (1) (1887) L. R. 15 I. A. 123 L L. R. 10 All 166. 
(2) (1904) I. L. R. 31 Calc. 499: 
(3) (1914) 22 C. L. J. 409 ; 20 C. W. N, 665. 

. (4) (1915) 20 C. W. N. 667, 
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Civin. | ‘such settlement, unless the ground of objection has subsequently 
ere arisen, and any such objection „not -so taken shall be deemed to 
aa» Ae have been waived. In these circumstances we think that the objec- 

Sagore 

v. tion must be taken to be waived by the respondent, 

Mofijuddin. The appellant is therefore entitled to restitution of the property. 
He is also entitled to claim mesne profits for the period he was out 
of possession as against the respondent. The orders‘ of the Court 
below are set aside and the appellant will get. possession df the 
land described in the schedule annexed to the petition restored to 
him ‘as against the decree-holder respondent and will also be 
entitled to mesne profits as against the said respondent ; the amount 
whereof will be ascertained by the. Court of first instance ; and for 
that purpose the case will be remanded to that Court. We make 
no order as to costs in any Court, | 
A. T, M, ao ' - Appeal allowed. 

/ l , 
vA ; 
Before Mr. Justice Richardson and Sir Syed Shamsul Huda, 

S go ; ! Knight, Judge. 

Civit. RAJA BIJOY SING DUDHURIA 
1918. v. Oe 
bt s 

December, 5, 6. KUMUDI KANTA TALUKDAR AND OTHERS.* 


x Contraci=—=Consideration—Acknowledgment of liability—Undue injluence-— 
’ Urgent need of money—Contract Act (IX of 1872), Sec. 16. i 
Defendant No.1 had dealings with the plaintif, On adjustment of accounts, 
the former executed a katchitta acknowledging his indebtedness to the plaintiff. 
In the following year ‘the defendant No. 1 was arrested on a charge of embezzle- 
ment and was placed in custody in jail pending his trial. Defendants Nos. 2 and 
4 went to the plaintiff for the purpose of procuring money with which to obtain 
the release of defendant No. 1 on bail, and to make arrangements for his defence. 
They went to the plaintiff and on acknowledging their liability in respect of the 
amount for which the defendant No. 1 admitted his indebtedness, took a loan of 
Rs. 1,200 : ‘ 2 


Held, that defendants Nos. 2 and 3’ were liable on the Aatchitta, the acknow- 
ledgment of liability on the Aatchit#a being a part of the consideration which they 
gave for the money they borrowed. 


# Appeal from Appellate Decree No. 1904 of 1917, against the decree of W. A. 
Seaton Esq. District Judge of Mymensingh, dated the 24rd July, 1917, reversing 
that of Babu Sarat Chandra Bose, Subordinate Judge of Mymensing, dated the 
gand February, 1917: 5 


Vor. XXiX.] HigH COURT. i 
A Na 
G. Urgent need of money on the part of the borrower; does not of itself place the 

lender in a position to ‘dominate his will’ within the, meaning of section 16 of the 
Contract Act : Sundar Koer v. Rai Skam Kishen (1) referred to. 

Appeal by. the Plaintiff. - ç 

Suit for recovery of money. i 

The material facts appear from the judgment. 


Babus Ram Chandra Majumdar, Karunamoy Bose and Kiran 
‘Chandra Neogy for the Appellant. F 


Babu Suresh Chandra Talukdar for the Respondents. 
The judgments of the Court were as follows :— 


Richardson, J.—The Defendants in the suit out of which this 
second appeal arises are three brothers, Rebati Kanta Talukdar, 
Kumudi Kanta Talukdar and Abani Kanta Talukdar. 


It appears that Defendant No. 1 had dealings with the plaintiff, 
In the year 1321 there was an adjustment of accounts and defendant 
No. 1 executed a Aatchitta acknowledging his indebtedness to the 
plaintiff in the sum of Rs. 3,062-1 anna. Inthe following year, 
a 322, the defendant No. 1 who was a Treasurer in the Mymensingh 
Collectorate was arrested ona charge of embezzlement and was 
placed in custody in,jail pending his trial. In that state of things, 
defendants Nos. 2 and 3, went to the plaintiff for the purpose of 
procuring money with which to obtain the release of defendant 
No. 1, on bail, and to make arrangements for his defence. What 
occurred according tothe defendants Nos. 2 and 3 themselves, is 
thus described in the judgment of the Subordinate Judge in the 
trial Court. ‘Understanding from him (the officer of the plain- 
tifPs firm) that the desired loan would not be had if some 
ornaments were not pledged, they (defendants Nos. 2 and 3) went 
with some ornaments to the plaintiffs firm the next morning (arst 
November 1915), but then the plaintiff's officers told them that 
unless they made‘ Mobal/agbundi including the debt of defendant 
_No. 1, no loan could be given them even on pledge of ornaments. 
Defendants Nos 2 and 3 depose that they declined to take any loan 
on the said condition and: came away, that they then in company of 
a Muktear Babu Akhoy Kumar Ghosh, tried during the whole day 
to raise loan from other persons, but being unsuccessful, came back 
to the plaintiff's Firm after evening and having no other alternative 
they had to give in and took a loan of Rs. 1,200 after making 
Mobalagbunai as it was desired of them,” 


(1) (1906) I. L. R. 34 Calc. 150; 5 C. Le J. 106. 
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On these allegations the defence set up by defendants Nos. 2 and 
3 is this, that the acknowledgment of their liability in respect of the 
amount for which the defendant No. 1 had admitted his indebted- 
ness, was obtained from them by undue influence. 

In the trial Court that defence was rejected anda decree was 
made in favour of the plaintif. ` 

In the Lower Appellate Court, however, the Additional District 
Judge, while he refers to the question of undue influence as a ques- 
tion which arose in the case, has come to no finding upon it His 


“view seems to have.been that the acknowledgment of liability by 


defendants Nos. 2 and 3 in respect ‘of the sum of Rs. 3,062 was 
invalid by reason that there was no consideration for it. This view 
cannot in my opinion be supported. The case of Nagendra v. 
> Amar (1), which is referred to is clearly distinguishable. There - 
the acknowledgment stood by itself. There was no question of its 

being part of a loan transaction. ' 

It js found that the three defendants originally formed a joint 
Hindu family with the defendant No. 1 as Karta. It is further 
found that they partitioned some of their property but that the parti- 
tion was not complete and didnot extend to their immovable 
property. It is contended for the plaintiff that the acknowledgment 
of the defendants Nos. 2 and 3 is an admission that they were joint- 
ly interested with their brother in the transactions between the latter 
and the plaintiff. Apart, however from that question, the case for. 
the plaintiff is simply that the acknowledgment of liability by the 
defendants Nos. 2 and 3 is a part-of the consideration which they 
gave for the money which they borrowed from him. No answer is 
attempted to the case so made except the defence of undue influence. 

As I bave said, the question whether there was or was not undue 
influence has not been determined by the Lower Appellate Court. 
It is, therefore, open to us under section 103 of the Code of Civil 
Procedure, to determine this issue of fact ourselves. Having heard 


. the learned Vakils on both sides, I am of opinion that the allega- 


tions made by the defendants themselves disclose no undue influence 
in the proper sense of the words. 

It has been pointed out by their Lordships of the Privy Council 
that urgent need of money on the part of the borrower does not of 
itself place the lender in a position to “dominate his will ” within 
the meanifg of section 16 of the Contract Act. Sundar Koer v. 
Rai Sham Kishen (2). 

(r) (1903) 7 C. W. N. 725. 
(2) (1906) 1. L. R. 34 Calc. 150; 5 C. L. J. 106. 


‘ 


VoL XXIX,] HIGH COURT, 


It is said that the consideration was inadequate and the learned 
Vakil for the d2fendants has referred us to explanation (2) of sec- 
tion 25 of the Contract Act. The explanation says:—“ An agree- 
ment to which the consent of the pròmisor is freely given is not void 
merely because the consideration is inadequate ; but the inade- 
quacy of the consideration may be taken into account by the Court 
in determining ‘thè question whether the consent of the promisor 
was freely given”? 

That provision carries us no further in the circumstances, The 
defendants Nos. 2 and 3 obtained the loan of a substantial sum of 
money (Rs. 1,200). That was good and valuable consideration for 
the promise or promises which they made. The terms may have 
been hard. That depends on the further question whether or not 
they were, apart from their acknowledgment jointly liable for the 
debt incurred by their brother. If they are to be believed and that 
question is answered in the negative, they'were at any rate at arms’ 
length with the plaintiff. According to their own story, they tried 
to borrow the money on easier terms elsewhere, but were unsuccess- 
ful. Granted that their position was difficult and that the considera- 
tion was inadequate, these circu mstances whether taken singly or in 

combination, are not by ‘themselves sufficient to show that their 
-consent was not freely given or to establish the defence that their 
consent was caused by undue influence. 

In my opinion this appeal should be allowed. I would anced: 
ingly set aside the judgment and decree of the Lower Appellate 
Court and restore the judgment and decree of the first Court. « 

The plaintiff is entitled to his costs of. this Court and of the 
Lower Appellate Court. 

Shamsul Hada, J.—I agree. 


. 


A T. M. K woe : Appeal allowed, 
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Bhfore Mr, Justice Richardson and Sir Syed Shamsul Huda, . 
Knight Judge. 


Crvin. KHURSHED ALI AND OTHERS 
es ' D. z 


1918. ' DINA NATH SARMA anD oTHERs.* 


December, 13, 


re Revenue sale—Co-sharer, purchaser—Other Co-sharer’s right—Equity. 


J ` The mere fact that a purchaser of an estate is one of the co-sharers, is not in 
itself sufficient to give the other co-sharers an equity to obtain the reconveyance 
of their shares from the purchaser on their paying to him their proper portion of 
the expenses which he has incurred. To support a claim to this equity, there must 
be something unfair, something’ amounting at least to sharp practice, in the 
conduct of the purchaser: Deonandan v. Sankt (1) referred to. 
2? 

Appeal by the Plaintiffs. 

Suit for a reconveyance of plaintiffs shares from the Defendant. 

The material facts appear from the judgment. 


"Moulvi A. K. Fasiul Huq and Babu Atindra Nath Mukerjee 
for the Appellant. 


€ 


Babus Brojo Lal Chakvavarti and Paresh Lal Shome for the 
Respondents. ru ork f l 


4 


The following judgments were delivered : 


December, 13, | Richardson, J.—In the year 1315 B.S. the defendant No. 1 
= purchased a share in an estate in the District of Sylhet. The total’ 
; land revenue payable in respect of this estate amounted to between 

: Rs. 2 ånd Rs. 3 per annum including the local rate. The estate was ` 

i held by a number of co-sharers who had opened separate accounts. 
` In the year 1912, the estate was sold, it is said, for arrears of 
revenue due in respect of the year 1317 B. S. and the second kist 
of the year 1318 B.S. The purchaser was the defendant No. x. 
The plaintiffs are. his former co-sharers in the estate and they 
brought this suit to obtain a reconveyance of their shares from him. 

‘ The Subordinate Judge in the trial Court gave the plaintiffs a 
decree. On appeal, the learned District Judge has reversed the . - 
decree of the Subordinate Judge and dismissed the suit. 

The plaintiffs have appealed to this Court. 
On their behalf it is contended that the learned. District Judge, ' 


: * Appeal from Appellate Decree No. 2319 of 1916, against the decree of H. A. 
Street Esq., Additional Judge of Sylhet, dated the 26th May, 1916, reversing that 
of Babu'Rames Chandra Bose, Subordinate Judge, of Sylhet, dated the 30th June, 

1915. , 
(1) (1916) I. L. R. 44 Cale. 573;, 25 C. L. J. 259. 


* 


` Von, XXIX] > HIGH COURT. 


_has‘ not correctly applied the principle of law applicable to the 
purchase of an estate at a sale for arrears of revenue by one of the 
co-sharers, The principle referred to is now well settled inasmuch 
as the legal considerations which arise, in the case of sucha purchase 
have been authoritatively stated by the Privy Council in the recent 
case of Deonandan Prashad v. Janki Singh (1). Difficulties how- 
ever, may, stil occur.in the application of the law so laid down to 
the facts of particular cases. 


Now it is'‘conceded by the learned Vakil for the plaintiffs that 
the mere fact that the purchaser of an estate is one of the co-sharers 
is not in itself sufficient to give the other co-sharers an equity to 
obtain the reconveyance of their shares from the purchaser on their 
paying to him their proper proportion of the expenses which he has 
incurred. To support a claim to this equity, there must be some- 
thing unfair, something amounting at least to sharp practice, in the 
conduct of the purchaser. That may be gathered from the passage 
in their Lordships’ judgment in which they advert to the “need of 
demanding from each co-sharer such measure of candid dealing and 
good faith as would ensure that a sharer would not be tempted to 
make a deliberate default with a view to ousting his co-sharers 
and appropriating to himself their common property.” 


In the present case the District Judge has found in Second 
Appeal we cannot quarrel with his findings of fact that all the co- 
sharers exceppplaintiffs Nos. 14, 15 and 16, those plaintiffs having 
paid their dues regularly throughout, are equally responsible for the 
default or defaults which brought about {he sale. He has further 
found, in my opinion. plainly enough that no designing motive or 
deliberate intention to oust his co-sharers can be attributed to the 
defendant No. 1. The share of the revenue for which the defend- 
ant No. 1 was responsible was trivial. “It seems to me,” the Dis- 
trict Judge says, “that his interest was so trivial that as usual, he 
left the more interested proprietors to pay the revenue.” Again, he 
says, “It is not urged that apart from the facts that defendant was 
a co-sharer and did not pay his rent, there is any circumstance 
which will support this decree.” 


In my opinion on the facts as found the District Judge is right 
in his conclusion that the equity on which the plaintiffs rely is not 
Brought into play. 


The learned Vakil for the defendant No. 1 has however in the 


course of his argument conceded that the plaintiffs Nos, 14, 15 and 


(1) (1916) I. L. R. 44 Cale. 573; 25 C. L. J. 259, 
` r 
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16 may be dealt with on a different footing and that a decree may 
be made in their favour. 

The decree of the District Judge will therefore be varied in this 
way. The suit will be dismissed as against all the plaintiffs except 
the plaintiffs Nos. 14, 15'and 16. ‘The decree will further contain 
a declaration that the plaintifs Nos. 14, 1§ and 16 are entitled to 
a reconveyance of their shares in the estate on payment by them 
of their proportionate shares of the expenses duly incurred by the 
defendant No. x in connection with his purchase. 

The case is remanded td the first Court in order that the Sub- 
ordinate Judge. may fix the amount to be so paid and the'time with- , 
in which the payment is to be made. 

We make no order as to the costs of this appeal. 

; Shamsul Huda, J. :—I agree. . 
ATM Appeal allowed: Case remanded, 


Before Sir Asutosh Chaudhuri, Knight, Judge, and Mr. Justice 
Newbould. : 


KALI CHARAN SINGHA AND OTHERS 
: \ v. i 
KIRANBALA DEBI AND OTHERS.* ry 


Partition—Partiql Partition, us valid—Dwelling house—Catcharibari. 

The rule that there cannot be a partial partition, i is elastic. 

When it is not i incony ‘enient, a partition of a dwelling house separately can! be 
decreed. 
A testator cannot restrain partition of a catcharibari-and create a perpetuity. 

‘Appeal by the Plaintiffs. £ i 

Suit for partition of a dwelling house. 

The material facts appear from the judgment. 

Mr. Gibbons (Advocate-General), Dr. Dwarka Nath Mitter, 
Babus Sarat Kumar Mitra, Pyari Mohan Chatterjee, and Jyotish 


Chandra Hasra for the Appellants. 
Babus Mahendra Nath Ray, Upendra Narain Bagchi and Jyotin- 


dra Narain Bagchi for the Respondents. 


1# Appeal from Original Decree No. 261 of 1917, against the. decree of Babu 
Phanindra Mohan Chatterjee, Additional Subordinate Judge of Murshidabad, dated 


the 25th June, 1917. i 


Von. XXIX] aids obt. 


The judgments of the Court were as follows : 


Chaudhuri, J.:—I think that the plaintiffs in this case can sue 
for “partition of the dwelling house. No doubt ordinarily according 
to the cases of this Court there cannot be a partial partition, but the 
rule: is elastic and has in several cases been departed from. It has 
not been shown that it is inconvenient to partition the dwelling 
house separately. On the other hand it seems to be capable of 
being partitioned without affecting the other properties at all or the 
interests of the parties. The parties are making separate collections 
with regard to the mehats to which they are entitled. There is a 
question with regard to this house about a right of residence in it 
claimed by defendant No. 2. Admittedly she has a right of resi- 

‘dence in that property and what portion should be allotted to her 


has to be tried ‘and determined in her presence, in consequence of | 


which she has been made a party to this suit. She is not interested 
in any other property belonging to the co-sharers. Their shares are 
vadmitted—namely, the plaintiff No. 1 is entitled to 4rd, plaintiffs 
Nos. 2 and 3 to 3th each and defendant No. x to 4rd. Defendant 
No. 2 is entitled to reside in the portion which was occupied by 
the testator’s wife. Subject to such right the house should be parti- 
tioned between the parties. The plaintiffs are quite agreeable that 
in partitioning the property the portion which has been ‘occupied 
by defendant No 2 may be allotted to their share. There is 
no difficulty in doing that. It is a question of valuation more than 
anything else. , 

The plaintiffs do not seek to partition the Thakurbari and Nat- 
mandir. The only other question is as regards the Catcharibari. Tbe 
respondents’ learned Vakil does not even contend that the learned 
Judge was right in holding that it is incapable of partition. It is 
certainly capable of partition and therefore the Catcharibari shall be 
partitioned according’ to the shares declared. The testator could 
not legally restrain such partition and create a perpetuity in the man- 
ner he sought, f 

The appeal is decreed and partition will be effected in accordance 
with the directions given above. 

The appellants are ențitled to their costs in this Court and in 


the Court below. We assess the hearing-fee in.this Court at Rs, goo. ` 


Newbould, J.—I agree. 


A T, Me ; Appeal decreed, 
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Before Sir Asutosh Mookerjee, Knight Fudge, and Mr. Justice 
Walmsley. 


SURENDRA NATH PRAMANIK. 2 
1. st 
AMRITA LAL PAL CHAUDHURI AnD oTHERS.* 


Probate—Revocation—Security, fresh, calling for—Security, worthless— Fust 

cause—Probate and Administration Act (V of 1881), Secs. 50 (4), 78. 

Under section 78 of the Probate and Administration Act, the probate Court is 
bound to take a bond in the case of administrators, but has a discretion i in the case 
of executors. 

The probate Court is competent to require a new bond or additional security 
where the interest of the estate requires it, and especially where some new situation 
arises, such as an unforeseen increase ‘of assets, or the unexpected breakdown of one 
_or both sureties : Giribala v. Bijoy (1) doubted. 

Where the probate Court, in the exercise of its discretion, took a bond with’ 
two sureties before the probate was committed to the executor, it is competent to 
call for # fresh security when the sureties become worthless; and if the executor 
fails so to furnish fresh securitiy, it has power to revoke the grant: Rajnarain v. 
Fulkumari (2) referred to. 

Clause (4) of section 50 of the Probate and Administration Act, authorises 
revocation on the ground” that the grant ‘has become useless and inoperative 
through circumstances. No inelastic rule can be formulated to test the applicabi- 
lity of this clause ; the matter should be determined with regard to the events 
which have actually happened in each case. The clause is applicable not only to 
cases where tHe circumstances which have made the grant useless and inoperative, 
were in existente, at the date of the grant though unknown to the Court and to the 
parties concerned; but to cases where the circumstances contemplated have hap- 
pened since the date of the grant: In the goods of Patterson (3) followed : 
Tilak4v. Sakwarbai (4) and Gour Chandra v. Sarat Sundari (5) not followed. 


Appeals by the Executors. 5 


On the gist January 1909, one Aonobad Pal Chaudhuri, of 
Santipore, in the District of Nadia; executed a Will, bequeathing 
all his property to his two sons, Amrita and Madhusudan, and 
appointed his son-in-law, Surendra Nath Pramanik, brother-in-law 
Purna Chandra Nandi, executors, and his wife Nistarini Executrix 
to the Will for 12 years. On the 5th December 1909, the executors 
applied for probate. Application for probate was granted on the 
‘grst January 1910. Bond with two ‘sureties was filed by the execu- 
tors on the 8th March.19t0; and, on the 6th April 1910 probate 


* Appeal from Original Order No. 56 of 1919 and from Original Decree No. 52 
of 1919, against the orders of R. E. Jack Esq. District Judge of Nadia, dated the 
15th February and 3rd March, 1919. 

(1) (1904) I. L. R. 31 Cale. 688. (2) (1901) I. L. R. 29 Calc. 68. 

(3) (1898) 2 C. W. N. cccix. (4) (1902) 1. L. R. 26 Bom. 792.° 

(5) (1912) I. L. R. 40 Calc. 56. 


Pai 


~a 
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_ Was made over to the executors who filled inventory and accounts 
on the 16th rgr1. On the 6th January roro, the legatees, Amrita 
Lal and Madhusudan, applied to the District Judge of Nadia for 
an order on the executors to make over the estate to them, and 
serious allegations of maladministration were made against executor 
Surendra Nath. On enquiry, the District Judge was ‘satisfied that 
the sureties to the administration bond had unexpectedly collapsed. 
One of them having been adjudicated insolvent and the other 
mortgaged away his properties. The District Judge, thereupon, 
ordered the executors to furnish fresh security on the rsth February 
1919 ; and on the executors failing to furnish the security called for, 
cancelled the probate on the 3rd March 1979. 

- Executor Surendra Nath preferred these two appeals against the 

two orders of the 15th February and 3rd March, 1919., 

Babu Samatul’Chandra Dutt (with him Babu Manmatha Nath 
Pal) for the Appellant: The executors filed administration bond 


' with sureties which was accepted by the District Judge who had no 


power to demand fresh security. 

(Mookerjze, J.— —Do you seriously contend that ?) 

‘In Rajnarain v. Fulkumari (1), which was argued by your Lord- 
ship, Mr. Justice Mookerjee, then at the Bar, it was held that the 
Court had jurisdiction to do so. But that case has never been 
followed. Cites Z» the Goods of Kanailal Khan (2); Giribala v. 
Bijoy (3); Subroya v. Ragammall (4); Khandhya v. Manki (5), 
and in the matier of Arthur Gerald Norton Knight (6). 


(Mookerjee J.—That portion of the ruling in Rajnarain v, Ful- 
’ kumari (1), has never been questioned.) - 
‘The object of the bond hasbeen satisfied, as the inventory and 
‘accounts have been submitted. Cites Khetter v, Saromont (7) ; 
Mohesh v..Biswa Nath (8). Probate cannot be cancelled except on 
one ef the grounds mentioned in section 50 of the Probate Act. It 
cannot be revoked for failure to furnish fresh security, 

_ Babs Brajalal Chakravartt (with him Babus Hiralal Chakra- 
varii, Mritunjay Chatterjee, Pankaj Kumar Ganguly and Pramatha 
Natk Banerji) for the Respondents : ‘The original grant of probate 
was conditional on furnishing bond with sureties, and if the security 
furnished was no longer sufficient, the Court had ample jurisdiction 


(1) (r901) Ic L. R. 29 Cale. 68. . f (a) (1913) 18 C. W. N. 320. 

(3) (1904) I. L. R. 31 Calc. 688. (4) (1904) I. L. R. 28 Mad. 161. 
(5) (1908) I. L. R. gx All. 56. (6) (1909) I. L. R. 33 Mad. 373. 
(7) (1910) 13 C. L. J 602. (8) {1897} I. L. R. 25 Cale. 250. 
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to call for fresh security. Cites Rajnarain v. Fulkumari (1), and In 
the Goods ‘of William Loveday (2) And, if the Court’s order for 
fresh security was good and the executor failed to comply with 
the order, will the Court allow him to goon administering the 
estate ? In order to give section 78 of the Probate Act full opera- 
‘tion, Court has power to make the.order and to see that the order 
is effective. Law ‘must provide means for compliance with the 
order.: If the order is not complied with, then, as non-compliance 
would have stood in the way of the original grant of probate, the 
Court has power to stop the grant on non-compliarice of order to 
furnish fresh security. The language of section 50 of the Probate Act 
is quite general and includes a case of- this kind: because, under 
Cl. (d) the grant has become, inoperative by reason of the sureties 
having become insolvent &c. The Court is quite competent to say 
that, by reason of subsequent changes, the executor cannot be allow- 
ed to go on with the administration and the previous grant can be 
recalled. So far as the interests of the beneficiaries under the Willare | 
concerned, the executor cannot be allowed to go on without security. 
Refers to Tristram and Coote’s Probate Practice, 'y sth Edition, 
page 233. _Halsbury’s Laws of England, Volume 14, page 214, 
paragraph 478. Jn the Goods of Patterson (3). 


Babu Samatul Chandra Dutt (in reply)—Probate can be revoked 
only when just cause is shown, and “just cause” is defined in section 


- 50, Réads Section 50 of the Probate Act and cites Annodav. Kali 


Krishna (4); Gour v. Sarat (5) ; Tilak y. Sakwarbai (6). The “just 
cause” contemplated in section so must have been existent when 
the grant, was made. f 
C. A. Ve 
The judgment of the Court was delivered by 


Mookerjee, J.—These appeals are directed against two orders 
made in a probate proceeding, one for fresh security to be furnish- 
ed by the executors, another for cancellation of the probate on the 
refusal of the executors to comply with the order for fresh security. 
The events which led up to these two orders may be briefly 
recited. ; ' 

One Manohar Pal Chaudhuri made a testamentary disposition of 
his properties and died on the 9th September, 1909, ‘The executors 
named in the will applied for probate on the 5th December, 1909, 


(1) (1901) ILL R. 29 Calc. 68. ` (2) (1900) P. 154. 
(3) (1898) 2 C. W. N. eccix. (4) (1896) J. L. R. 24 Calc. gs. 
(5) (1901) 1. La R., ap Calc: 50. (6) (1902) I. L, R. 26 Bom. 792. 
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in the Court of the District Judge of Nadia. The will was proved 
in due course, and on the 31st January, rgro, the District Judge 
made the following order : 

“Will proved ; application for probate gantai bond for 
Rs. 16,000 me two sureties to bè filed on or before 2nd 
March, 1910.” 

The petitioners for probate applied for and obtained an extention 
of tinte, and the bond filed on the 8th March was accepted on the 
4th April, roro. Probate was thereafter made ready and delivered 
to the executors on the 6th April, r919. The execiltors’ apparently 
took possession of the estate on the authority conferred on them by 
the probate. On the rsth February, 1919, the beneficiaries presented 
an application to the District Judge, stating that one of the sureties 
tothe. bond had become insolvent, that the other had heavily mort- 
gaged his properties, and that for the protection of the estate, which, 
it was asserted, was maladiminstered, it was essential that the exe- 
cutors should be called‘ upon to give fresh sureties. The Court, 
“after notice to all parties concerned, held an enquiry, and on the 


sth February, 1919, recorded that the security given by the exe-_ 


cutors was no longer sufficient, inasmuch as one of the sureties had 
` become bankrupt and the other had heavily mortgaged his pro- 
perties, The District Judge . accordingly ordered the executors to 
furnish fresh security for Rs, 16,000 onor before 3rd March, 1919. 
The executors applied to the judge to review this order but to no 
purpose. This was followed by an application for extension of 
time, which also was refused. On the 3rd March, the Court can- 
celled the grant and ordered the executors to return the probate for 


cancellation, without delay. We are invited in these appeals ‚to - 


consider the legality and propriety of the orders made on the isih 
February and 3rd March, 1919. 

As regards the first of these orders, it is plain that the order was 
made with jurisdiction and was justified by the events which had 
happened. ' Section 78 of the Probate and Administration Act pro- 
vides as follows : 

“Every person to whom any grant of letters of administration is 
committed, and if the Judge so direct, any person to whom probate 
is granted, shall give a bond to the Judge of the District Court, 
to enure for the benefit of the Judge for the time being, with one 
or more surety or sureties, engaging for the due collection, getting 
in and administering the estate of the deceased, which bond shall 
be in such form as the Judge, from time to time, by any general 
or special order directs,” Under this provision, si Court js bound 
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Civit; to take a bond in the case of administrators, but has a discre- 

1919. tion in the case of executors. - In the case before us, the Court, in 
Banden the exercise of its discretion, took a bond with two sureties before 2 

feces the probate was ‘committed to the executors. This bond was taken 

— with a view to secure the proper administration of the estate of the 

. Mookerjee, F deceased. It is consequently essential, if the purpose of the bond 

oat is not to be defeated, that it should unless the Court otherwise 


directs, remain operative and effective till the administration has 
terminated. Circumstances however, have materially changed 
since the bond was given by the executors ; the sureties have, be- 
come worthless, and the Court is plainly competent to call for “fresh 
: security ; indeed, it is incumbent upon the Court to take such a step 
, for the protection of the estate.. This view is supported by the 
decision in Raj Narain v. Fulkumari (x), where it was ruled that 
under the Probate and Administration Acta District Court, after 
once having taken a bond with sureties, has jurisdiction to take a 
second bond with fresh sureties if the necessity for such action should 
arise, ‘Our attention has been drawn to the decisions in Sudroya v. 
Ragammall (2); Kandhya v. Manki (3) and In the matter of 
Knight (4), which, it is said, dissent from the view taken in Raj- 
narain v. Fulkumari (t).’ These cases, however} do not touch the 
point raised before us. They deal with the question of the power 
- -of the Probate Court to release a surety to an administration bond 
from future liability. Upon that subject, “there has been some 
divergence of judicial opinion ; Jn the goods of Stark (5) : In the 
goods. of ‘Kanailal Khan (6). The question before us is, whether, ` 
when by reason of change of circumstances, the bond has ceased to 
serve its purpose, wholly or partially, the Court is competent to call 
for fresh security. The answer must, in our opinion, as well on 
authority as on principle, be in the affirmative.. The bond is taken 
with a view to ensure the due administration of thé estate. The | 
administration is a continuous act, extending, it may be, over many 
years ; it is obviously essential for the fulfilment of the purpose of 
the bond that it should unless the Court takes ‚other measures, such 
as substituted security, remains continuously valid and operative 
during: the whole of this period. We must hold that the Court is 
competent to require a new bond or additional security where the 
interest of the estate requires it, and specially ‘where some new situa- .’ 


(1) (190:1) I. Le R. a9 Calc. 68. l 
(2) (1904) I. L. R. 28 Mad. 161. (3) (1908) I. L. R. 31 All. 56. 
’ . 5 (4) (1909) 1. L.R. 33 Mad. 373- (5) (1866) L. R. 1'P. and,D..76. 


(6) (1913) 18 C. W. N. 320. Ee 
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tion arises, such as an unforeseen increase of assets or the unexpect- 
ed break down of one or both sureties. We have been pressed to 
take the contrary view on the authority of the decision in Giridala 
v. Bijaykrishna (1), where it was ruled that the Probate Cout is 
not competent to call upon an executor (to whom probate has al- 
ready been granted) to furnish security at any time after the grant 
of the probate. This decision is clearly distinguishable, and we 
need not accordingly consider whether it is not based on an unduly 
narrow construction of section 78 of the Probate and Administration 
Act and whether it is not capable of the more beneficial interpreta- 
tion that though probate has been initially granted without a bond, 
the Court may, in its direction, subsequently require a bond, pro- 
vided change in the situation or circumstances of the executor or 
his conduct of the trust appear to render this a prudent measure. 
We hold accordingly that in this case the District Judge was com- 
petent to call for fresh security and that the order of the rsth Febru- 
ary, must be confirmed. F 

As regards the second order, it has been argued that the Court 
was not competent to revoke the probate under section so of the 
Probate and Administration Act, even though the executors refused 
or failed to comply with the order of the Court for fresh security. 
It is further contended that section 50 of the Probate and Adminis- 
tration Act is exhaustive and that the explanation of the expression 
“just cause” is not merely illustrative: Annmoda v. Kalikrishna (2) ; 
Tilak v. Sakwarbai (3). This may be conceded ; the question 
thus arises, whether the fourth clause of the explanation is appli- 
cable here. That clause authorises revocation on the ground that the 
grant has-become useless and inoperative through circumstances, No 
~ inelastic. rule can be formulated to’ test the applicability of this clause; 
the matter must be determined with regard to the events which have 
actually happened in each case. But we may state at once that we 
are not prepared to accept the view that the clause applies only to 
cases where the circumstances which have made the grant useless and 
inoperative were in existence at the date of the grant though un- 
known to the Court and to the parties concerned. The phraseology 
of the clause is sufficiently general to make it applicable to cases 
where the circumstances contemplated have happened since the date 
of thé grant. This is clear from illustration (h), which provides for 
the case where the person to whom probate was or letters of ad- 
ministration were granted has subsequently become of unsound 


(1) (1904) I- L. R. 31 Calc. 688. (2) (1896) I. L. R. 24 Calc.”95. 
{1) (1902) I. L. R. 26 Bom. 792 (798). 
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mind. This appears to have been overlooked in the cases of 7¥/ak 
v. Sakwarbai (1), and Gourckandra v. Saratsundari (2). The view > 
we take is in accord with the decisions, J the goods of Patterson(3) 
where the administrator was convicted of a criminal offence and 
sentenced to a term of imprisonment, Jn the goods of Covell (4), where 
the administrator disappeared ; Zn the goods of Sowerby (5), In the 
goods of Shaw (6), In the goods of Philips (7) and Jn the goods of 
Newton (8) ; where an administrator became a lunatic; Jn the goods | 
of Jenkins (9) ; In the matter of Edward Hoare (10) ; In the goods of 
Bradshaw (11) ; Jn the matter of William Loveday (12) ; dn the matter 
of Caldough (13) ; In the matter of Thomas (14), where the adminis- 
\trator either left the country or absconded or could not be traced 
or expressed a desire to withdraw. We must consequently take it as 
settled law that the circumstances which make the grant useless and . 
inoperative and thus’ justify revocation may have come into existence 
after the original grant was made. We have next to determine, 
whether, in the present case, the grant has become useless and in- 
operative through circumstances. It does seem at first sight difficult 
to apply the clause to a case where the administration bond has 
become, valueless ; 3 but if we bear in'mind the purpose of the grant 
we may, without undue strain on the language, bring the case within 
the clause. In this connection,. the following observations of Sir 
Francis Teune in Zn the goods of William Loveday (12), may be ube- 
fully borne in mind : 
“The real object which the Court must, always keep in view is 


the due: and proper administration of the estate and the interests of 


the parties beneficially entitled thereto; and I can see no good 
‘reason why the Court should not take fresh action in regard to an 
‘estate where it is made clear that its previous grant has turned out 
abortive or inefficient. If the Court has, in certain circumstances, 
made a grant in the belief and hope that the person appointed will 
properly and fully administer the estate, and if it turns out that the - 


. person so appointed will not or cannot administer, I do not see why 


the Court should not revoke an inoperative grant and make a fresh 
grant.” The real object which the Court must always keep in view 


is the due and proper administration of the estate and the protec- 
: a 


(1) (1902) I. L. R. 26 Bom. 792. (2) (1912) I. L. R. 40 Calc. 50% 
(3) (1898) 2 C. W. N. cccrx. (4) (1889) 15 P, D. 

(5) (1891) 65 L. T. 764. (6) (1905) P. 92. 

(7) (1824) 2 Add. 335. : » (8) (1843) 3 Curt.: 428. 


(9) (1819) 3 Phil. Ecc. 33. \ 

(10) (1833) 2 Sw. & Tr. 361; 5 L. T. (N. S.) 768. x i 
. (1) (1887) 13 P. D. 18 (12) (1900) P. 154. 

(13) (1902) 2 1. R. 499 (14) (1912) P. 177. 
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tion of the interest of the parties benefically entitled thereto. From 
this standpoint, the cage may well be deemed to fall within the scope 
of the fourth clause of section so. i aa 
The point of view just indicated .shows that the order of the 
District Judge may be sustained on a somewhat different ground. 
The order for probate is inseparable from the order for security ; 
indeed, there was in this case only one entire indivisible order, and 
the grant was not committed to the executors till the security had 
actually been furnished. As has been explained above, unless the 
Court otherwise directs, the security must, for the protection of the 
“estate, remain in force till the administration is completed. If the 
security vanishes, the condition subject to which the grant was 
made is no longer fulfilled, and in such circumstances the Court has 
inherent power to withdraw the order for grant so as to prevent an 
abuse of its process. If this view is not. adopted, grave injustice 
may obviously result. Immediately after the grant has been made, 
the security may be destroyed, for instance’ by earthquake or by the 
violent action of a river. The Court, as we have seen, is entitled, 
in such an event, to call upon the executor or administrator to 
furnish fresh or additional security and must be deemed to possess 
authority to enforce the order it makes.’. If the contrary view pre- 
vailed, the order of the Court might be defied with impunity and 
_ the conclusion would follow that the Court was helpless to prevent 
an injustice which might be committed by virtue of a grant made 
by itself. Consequently, should section 50 be deemed inapplicable, 
the order for cancellation might well be regarded as consequential, 
made by the Court in the exercise of its inherent power to enforce 
obedience to its direction. , 
The result therefore is that the second order like the first must 
be confirmed. The. appeals are dismissed with costs. We assess 
the hearing-fee at one gold mohur in each appeal, 


A T. M. 5; R M. M: ' ; l Appeals dismissed, 
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Before Sir Asutosh Mookerjee, Knight; Judge, and Mr. Justice 
$ Walmsley. 


DEBENDRA NARAYAN SINGH f 
V. goa 
NARENDRA NARAYAN SINGH AND OTHERS.* 


Joint owner—Right of —Co-owner’s right to enjoy common property—Exclusivo 
possession—Ouster—Resistance—Proof—Tenant in common occupying part 


of joint property—Accoxnt. 


> 


Each joint owner has the right to the possession of all the property held in com- 


~ mon, equal to the right of each of his companions in interest and superior to that of 


all other persons. He has the same right to the use and enjoyment of the common 
property that he has to his sole property, except in so far as it is limited by the 
equal right of his co-sharers. Accordingly each co-owner may, at all times, reason-. 


- ably enjoy every part of the common property, that is, he is entitled to such«enjoy- 
, ment’ as will not interfere with the like rights of the co-owners. Hence one co- 


owner has no right to the exclusive possession and use of any particular portion of 
the joint property; and if he exercises such rights and excludes his co-sharers from 
participation in the possession, he must account to his co-sharer for his interest in 
the part from which he is ousted, even though he takes no more than his just share. ` 
But the co-owner out of possession cannot complain of the mere possession of the 
co-owner, so long as he refrains from setting up any claim to share in that posses- 
sion. Hence in order to give rise fo a cause of action against the co-sharer, it must 
be proved that his act bas amounted to ouster or disseisin. It is not easy fo frame 
a formula which will cover all cases of ouster, but it may generally be stated that 
where there is an actual turning out or keeping excluded the party entitled to tbe 
possession, there isan ouster. Any resistance preventing a co-sharer from obtain- 


“ing effective possession, is an actual ouster. Such resistance must be clearly and 


affirmatively shown and is not presumed from equivocal facts which may or, may 
not have been designed to operate as an exclusion. 

Where the co-sharer defendants placed locks on the doors after the co-sharer 
plaintiff had taken a similar measure, to prevent the latter from enjoying exclusive 
possession and were ready to remove the locks as soon as the plaintiff would do so 
and allow them to exercise their rights as joint owners : . 

Held, that there was no ouster of the plaintiff by the defendants.” 


A tenant in common cannot be held liable to his co-tenant for damages for use 


and occupation of the joint property, unless there has been waste or ouster: “Mohesh 
Narain v. Nowbai (1) referred to. 


Where one tenant in common occupies part of the joint property withoul asser- 
tion of hostile or exclusive title and without claim by his co-tenant to be adiitted 
into possession, he is under no obligation even to account, 


Appeal by the Plaintiff. 


= Appeal from Original Decree, No. 303 of 1917, against the decree of Babu 
Kali Kumar Sarkar, Subordinate Judge of Nadia, dated the 28th April, 1917. - 
(1) (1905) I. L, R. 32 Cale. 837; 1 C. L. J. 437. 
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Suit for recovery of damages and of possession of immovable 
properties and of a money-lending business,- 


The material facts and arguments appear from the judgment. 

Babus Soges Chunder Roy, Upendra Narayan Bagchi and Nogen- 
Jra Nath Sen for the Appellant. 

Babus Bipin: Behari Ghose, Panchanan Ghose and Gofpendra 


Nath Das for the Respondents. 
aA V 


The judgment of the Court was delivered by 


x 
Mookerjee, J.—This is an appeal by the plaintiff in a suit for 


recovery of damages and of possession of immovable properties and 
of a money-lending business. The father of the plaintiff died on the 
sth November, 1899. He had made a testamentary disposition of 
his properties (now in suit) on the 4th March, 188r. On the 27th 
April, 190r; his widow the mother of the plaintiff, obtained a probate 
of the Will and took possession of the estate as executrix. Differen- 
ces arose, however, amongst the members of the family, and in 1903 
the plaintiff instituted a suit for construction of the Will and for 
administration of the estate, joining as defendants his brother and 
his nephews (the sons'of a deceased brother), On the 13th March, 
1906, a consent decree was made in that litigation, which had been 
. brought up to this Court by way of appeal. Under that decree, the 
plaintiff became entitled to-recover a sum of Rs. 1 5000 from the 
estate and for that purpose to be placed in possession for a period 
of five years. The decree further directed that, upon the expiry of, 


this period, the estate would be held in equal shares by the plaintiff, - 


his brother, and the sons, of his deceased brother. The plaintiff 
took possession on the oth October, r906. -On the t1th March, 
1909, the brother of the plaintiff commenced a suit for "recovery of 
possession of his one-third share, on the allegation that the plaintiff 
had already realised more than his dues urder the decree. The 
suit was decreed on the rath April, rgtr. The decree directed that 
the then plaintiff do take possession within: 15 days and that on 
failure to do so, he do forfeit his right to take an account of the 
sums received\by his brother. The decree was accordingly forthwith 
executed onthe azst, 22nd and a3rd April, rgtr. The writ for 
delivery of possession directed that possession be delivered’to the 
decree-holder by removal of any person who, though bound by the 
decree, refused to give up possession. Possession was delivered in 
the usual manner ; ; bamboos were posted, drum was beaten and 
the purport of the decree and the writ was proclaimed. It was 


April, 24. 
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found that the plaintiff had locked up the granaries, ware-houses and 
store-rooms. The decree-holders and his nephews accordingly put 
on additional locks. The result was that it became impossible for 
any of the parties to obtain access to the ware-houses or store-rooms 
by removal of the lock put on by himself ; they must act in concert 
and remove all the Jocks before any one could enter. Objection to 
the mode in which possession had been delivered was taken before 
the execution Court, but was overruled on the gth May, rorr. 
An appeal was preferred tothe High Court, but was ultimately 
abandoned on the 19th May, 1913. Meanwhile, correspondence 
passed between the legal advisers of the parties with a view to 
artange-matters amicably so that the goods and papers locked up 
might be dealt with in due course. The attempt proved fruitless. 
The present plaintiff appears to have acted most unreasonably. 
He would not agree to the appointment of a common manager and 
also had the proceedings stayed by order of this Court. “Ultimately, 
after the dismissal of the appeal to the High Court, the Subordinate 
Judge directed a Commissioner, on the 15th January, 1914, to unlock 
the doors. This order was carried out, and on the a:st February . 
1914, the commissioner submitted a report. He found that many of 
the granaries were empty and the papers were in disorder. On the 
zoth April, rgr7, the plaintiff commenced this action for damages, 
on the allegation that the padlocks placed by him had been broken 
open at the time of delivery of possession and that the defendants 
had placed their own padlocks, with the result that the plaintiff had 
been ousted and had suffered heavy damages by the destruction and 
deterioration of the properties. The Subordinate Judge has held 
that the story set out by the plaintiff, namely, that the padlock 
placed by him had been removed was untrue. What happened was 
that when the defendant and his nephews found that the doors had 


© been locked up by the plaintiff, they placed additional padlocks to 


make it impossible for the plaintiff to enter without their concurrence. 
We feel no doubt on the evidence that the Subordinate Judge has 
correctly found what actually took place. The question now arises, 
whether the conduct of the defendants was such as to amount in 
law to ouster of the plaintiff and thus to entitle him to claim 
damages. i 

The principles applicable to cases ofthis character are well- 
settled. Each joint-owner has the’ right to the possession of all the 
property held in common, equal to the right of each of his compani- 
ons in interest and superior to that of all other persong. He has the 
same right to the use and enjoyment of the common property that 

) 
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he has to his sole property, except in so far as it is limited by the 
equal right of his co-sharers, Accordingly, each co-owner may, at 
all times, reasonably enjoy every part of the common property, that 
is, he is entitled to such enjoyment as will not interfere with the 
like rights of the co-owners. It necessarily follows that one c> 
owner has no right to the exclusive possession and use of any parti- 
cular portion of the joint property ; and if he exercises such rights 
and excludes his co-sharers from participation in the possession, 
he must account to his co-sharer for his interest in the part from 
which he is ousted, even though he takes no more than ‘his just share, 
But the co-sharer out of possession cannot complain of the mere 
possession of the co-owner, so long ashe refrains from setting up 
any claim to share in that possession. Hence in order to give rise 
to a cause of action against the co-sharer, it must be proved that his 
act has amounted to ouster or disseisin. It is not easy to frame a 
formula which will cover all cases of ouster, but it may generally 
be stated that where there isan actual turning out or keeping ex- 
cluded the party entitled to the possession, there is an ouster, Any 
resistance preventing a co-sharer from obtaining effective possession 
is an actual ouster. Such resistance must be clearly and affirma- 
tively shown and is not presumed from equivocal facts which may 
or may not have been designed to operate as an exclusion. Thus, 
it was ruled in Jacods v, Seward (1), that a finding that the gate of 
the premises was kept locked ‘did riot establish an ouster, because 
it did not show that plaintiff was excluded by the locking or that at 
some time he applied to have it unlocked and was refused. In the 
case before us, the defendants placed locks on the doors after the 
plaintiff had taken a similar measure. It was not their intention to 
exclude the plaintiff ; they only desired to prevent the plaintiff 
from enjoying exclusive possession and were ready to remove the 
locks as soon as the plaintiff would do so and allow them to exercise 
their rights as joint owners. It was the plaintiff who acted unreason- 
ably and in defiance of the rights of the defendants. He persisted 
in his obstructive attitude even after the title of the defendants had 


-been judicially established and possession had been delivered by l 


the Court. Itis impossible to hold that there was ouster ofthe 
plaintiff by the defendants whose aim throughout has been, not to 
exclude the plaintiff butto obtain joint possession with him. The 


, Principal ground set out in the plaint in support of the claim is 


consequently unsustainable. . 
In this Court, however, strenuous endeavour has been made to 


{1) (1872) L. R. 5 H. L. 472. 
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support the claim on a somewhat different ground. Our attehtion 
has been drawn to portions of the evidence to show that the first 
defendant has taken possession of some‘of the granaries and possibly 
carried off some of the crops stored there. No such allegation-was 
made in the plaint, but even if it be established, the act could not 
constitute ouster or trespass on „Joint: property. A tenant-in-common 
as was explained in Mahesh Narain v. Nowbat Pathak (1), cannot 
be held liable to his co-tenant for damages for use and occupation 
of the joint-property, unless there has been waste or ouster. Where 
one tenant-in-common occupies past of the joint-property without: 


_ assertion of hostile or exclusive title and without claim by his co- 


tenant to be admitted into possession, he is under no obligation 
In the case 
before us, the embarrassment in which the parties now find them- 
selves is due to the persistent attempt of the plaintiff to frustrate the 
decree obtained by the defendants against him for the enforcement 
of their undoubted rights in joint-property. 

The result is that the decree of the Subordinate Judge is affirmed 
and this appeal dismissed with costs. 


AT. M. Appeal dismissed. 


(1) (1905) L L. R. 32 Calc. 837; 1 C. L. J. §37- 
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CIVIL RULE. 


Before Mr: Justice N. R. Chatterjea and Mr, Justice Newbould. 


GOBINDA KUMAR SUR 
; v. 
RAM CHANDRA BHATTACHARJEE AND OTHERS,* 


Limitation—Suit on hundi—Hundi insufficiently slamped—Original considera- 


tion—Contract, terms of -+Froof—Oral evidence—Evidence Act {U of 187a) 

pec. QI. 

. A suit was based upon two hundis payable i in Kuki days from the date of ex- 
ecution, and was brought more than three years from the date of the Aundis, but 
within three years from the expiry of the one month within which the kusdis were 
ble, The kundis were not properly stamped and were, therefore, inadmissible 
in evidence : 

Heid, that the suit not having been brought ‘within three years from the date of 
payment of the original consideration, was barred by limitation as the hundis could 

* Civil Rule No. 530 of 1918, against the decision of R. C. Sen, Esq., Judge 
of the Court of Small Causes at Dacca, dated the 27th June, 1918. 
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not be used for extending the time for payment: Sheikh Akbar v. Sheikh Khan (1) f 


approved. Pa 


When it was admitted that the terms of the contract were reduced to writing 
and as no oral evidence was admissible to prove the said terms, the suit should have 


’ been brought within three years of the date of the transaction if it could be main- 


tained on the original consideration: Ran v. Dusuri (2) followed. 


_ Application for revision by Defendant No. 2.under section 25 of 


the Provincial Small Cause Courts Act, 
Suit on two Aundis. > 


, The material facts appear from the judgment. 


Babus Gunada Charan Sen, Peary Mohan Chatterjee and Khitish 
Chandra Neogy for the Petitioner. 


Babu Rajendra Chandra Guka for the Opposite Party. 


The judgment of the Court ‘was as follows : 

The question raised in this case is whether the suit, is barred by 
imitation. ve 

The suit was based upon two undis pay able i in 30 days from the 
date of execution, and was brought more than three years from the 
date of the Ausdis, but within three years from the expiryof the 
one month within which the Aundis were payable. The Aundts were 
not properly stamped and were, therefore, inadmissible in evidence. 

The Court below held that although the Aundis were inadmissible 
in evidence, the plaintiff was entitled to sue on the original consi- 
deration and further that the plaintiff was entitled to prove by oral 
evidence the conditions under which the money was ae ayable by 
the debtor. 

As regards the*first point, the Court below relied upon the case 
~ of Pramatha Nath Sandal v, Dwarka Nath Dey (3), 

‘The law to be applied in such cases is clearly laid down in the 
case of Sheikh ` Akbar v, Skeikk Khan (t), where Sir Richard 
Garth, C. J., said “when a cause of action for money is once com- 
plete in itself, whether for goods sold, or for money lent, or for any 
other claim, and the debtor then gives a bill or note to the creditor 
fot payment of the money at a future time, the creditor, if the bill or 
note is not paid at maturity, may always, asa rule, sue for. the ori- 
ginal consideration, provided that he has not-endorsed or lost or 
parted with the bill or note, under such circumstances as to make 
' the debtor liable upon it to some third person. In such cases the 
bill or note is said to be taken by the” creditor om account of the debi, 

{1) (1881) I. L. R. 7, Calc. 256. ' (2) (1912) 17 C. L. J. 399. 
(3) (1896) 1. L. R., 23 Calc. 851. 
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and if it is not paid at maturity, the creditor may disregard the bill 
Ör note and sue for the original consideration.” 

“But when the original cause of action is the bill or note itself, 
and does not exist independently of it, as for instance, when, in 
consideration of A depositing money with B, B contracts by 
a promissory note to repay it with interest at six month’s date, here 
there is no cause of action for money lent, or otherwise that upon 
the note itself, because the deposit is made upon the terms contained 
in the note, and no other. In such a case the note is the only 
contract between the parties, and if for want of a proper stamp, or 
some other reason the note is not admissible in evidence, the credi- 
tor must lose his money.” 

The principle laid down by Garth, C. J. has been followed in the 
case of Ram Bahadur v. Dusun Ram (1). 

The case of Pramatha v. Dwarka (2) relied upon by the Court 
below was considered by the Allahabad High Court in the case of 
Parsotam Narain v. Taley' Singh (3), where Mr. Justice Aikman 
pointed out that the decision of Sir Richard Garth was misunder- 
stood in the case of Pramatha v. Dwarka (2). l 

It is unnecessary, however, to discuss this question further ; 
because, assuming that the plaintiff could maintain the suit for the 
original consideration, the suit not having been brought within three 
years from the date of payment of the original consideration, must 
be held to have been barred by limitation, 

The Court below has held that “the plaintiff is. entitled to prove 
by oral evidence the conditions under which the money was lent to, 
and repayable by the debtor. I would therefore hold that the 
plaintiff's cause of action bas arisen after 30 days from the dates of 
the bills and that the suit having been brought within three years of 
such dates the claim is not barred.” 

This question was also considered by Sir Richard Garth, in 
Sheikh Akbar v, Sheikh Khan (4) cited above. The learned Chief 
Justice observed as follows : ; 

“It is further contended:on behalf of the plaintiff that, as by the 
promissory note the plaintiff gave the defendants two months’ time 
to pay the Rs. 225, limitation ought not to run till the expiration 
of that time. But the obvious answer to this is, that the promissory 
note is not proved, and that it cannot be used for extending the 
time for payment of the Rs. 225 any more than for any other 
purpose.” 


(1) (1912) 17 C EJs (2) (1896) I. L. R, 23 Calc. 85r. 
(3) (1903) 1. L. R. 26 An. 178. (4) (1881) I. L. R. 7 Calc. 256. 
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A similar view was taken by Mr. Justice Mookerjee in the case 
of Ram v. Dusuri (1), cited above. There the question to be consi- 
dered-was whether the terms of the contract for payment of interest 

_could be proved by oral evidence in a case where the. contract upon 
which the suit was, based, was inadmissible in evidence. The 
learned Judge said: “The terms of the contract for payment of 


interest were reduced to writing. The written instrument was exclu- ` 


ded from evidence by reason of the provisions of section roB of the 


Court of Wards Act, 1879. Itis clear, therefore, that under sec-- 


tion gt of the Indian Evidence Act, oral evidence was not admis- 
sible to prove the terms of the contract for the payment of interest. 
The learned Vakil for the respondent has ingeniously suggested that 
as the instrument itself must be held inadmissible, there is no proof 
that the terms of the contract for payment of interest were reduced 

_to writing. This argument is obviously fallacious. The written 
instrument may be looked at for the purpose of showing that the 

. terms of the contract for payment of interest had been reduced to 
writing within the meaning of section 91 of the Indian Evidence 
Act, or oral evidence may be given to show that the contract as a 
matter of fact was reduced to writing.” H 


It is contended before us by the learned pleader A the opposite 
party that under section 35 of the Stamp Act, a document which is 
inadmissible cannot be used for any purpose whatsoever and that 
in that view no evidence can be adduced to show' that the terms of 
the contract were reduced to writing so as’to attract the provisions 
of section gr of ‘the Evidence Act. i ' 


~ But, in the present. case, it was unnecessary to adduce any, evi- 
dence on the point ; because the plaintiff himself in- the plaint 
admitted that the terms of the contract, namely, that the defendant 
was to pay the money under the Aundi within a month of the date 
of execution, had been reduced to writing ; and a fact admitted i in 
the pleadings need not be proved. It was therefore unnecessary 


. to adduce any evidence to show that the terms of the contract had : 


been reduced to writing. 


It being admitted that the terms of the contract were reduced 
to writing and as no oral evidence was admissible to prove the said 
terms, the suit ought to have been brought within three years of the 
date of the transaction if it could be maintained on the original 
, consideration : and not having been so brought, the suit is barred 
by limitation, 


tı) (1912) 17 C. L. J. 399. Q) (1881) I. L, R. 7 Cale 256. 


Crvit. 
1919. 
w 

Gobinda 
v. 
Ram. 


511I 


512 aa THE CALCUTTA LAW JOURNAL, [Vor, XXIX, 


Civil. The decision of the lower Court must therefore be set aside and 
y idio. the suit dismissed with costs. ‘ 
Gobin re We assess the hearing-fee in this Court at one gold mohur, 
v. The Rule is made absolute. _ 
. Raim, a. T. M, A Rule made absolute: Suit dismissed, « 


sa 
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APPELLATE CRIMINAL: 


Before Mr. Justice Richardson, and Sir Syed Shamsul Huda, 
Knight, Judge. 


RAMESH CHANDRA. DAS 
a. 
KING-EMPEROR.* 

Pier indian Penal Code (Act XLV of 1860) Sec. 193—Civil Procedure Code 

‘ (Act V of 7908), O. 18 r. 5—Deposition, reading over of, by ‘witness—Evt- 

' dence Act (Iof 1872), Secs. 80, 167— Wrongful admission of evidence as 

to misdirection of law—Criminal Procedure Code (Act V of 1898) Sec. 418— 
Retrial. 


A reading over of a deposition by a witness himself is a substantial compliance 
with the terms of rule 5 of order 18 of the Code of Civil Procedure. i 


A deposition read over by a ae proves itself under section 80 of the’ 
Evidence Act. 


Where a prosecution for perjury is based on a deposition; if the deposition is 
‘not taken in accordance with law within the meaning of section 80 of the Evidence 
Act, it is altogether inadmissible in evidence and the accused is entitled to an 
acquittal. 

If, in the opinion of the appellate Court, there is sufficient legal evidence to 
justify the decision, then the improper admission of other evidence is not to be . 
ground of itself for interference. But when the trial is by jury, there is another 
factor to be taken into account. Under section 418 of the Code of Criminal 
Procedure an appeal lies on matter of law only and an appellate Court cannot 
substitute its own verdict on the legal evidence for that of the jury. The appel- 
late Court should not confirm the conviction or regard the legal evidence as suffi- 
cient to justify the decision unless it is satisfied that the verdict of the jury would 
have béen the same if no evidence had been wrongly admitted. 


. The same principle should be applied to the wrongful admission of evidence 
as to misdirections of law. 


Directing retrial, is a matter of Court’s discretion. \ 


Appeal under section 410 of the Criminal Procedure Code by 
„the Accused. 


The accused were sentenced under section 193 Indian Penal 
Code to 3 years’ rigorous imprisonment on each of thé 3-charges, 
sentences running concurrently. 


The material facts appear from the judgment, 
Babu Manmathanath Mukherjee for the Appellant. 
Mr. Orr for the Crown. 
CG A V 
* Criminal Appeal No. 12 of 1919 agaihst the order of J. Cornes Esq., 
Sessions Judge of Chittagong, dated'the 19th December, 1918. 


513 


CRIMINAL. 


—— 


1919. 


w 
February, 3. 
March, 10. 





514 


CRIMINAL. 


—_— 


1919. 
— 


Ramesh 


v. 
King-Emperor. 


March, ro. 


riie caLctrta LAW JOURNAL. [Vou XXIX, 


b 
The judgment of the Court was as follows: 


The appellant, Ramesh Ch andra Das, was tried by the Sessions 
Judge of ,Chittagong and a Jury on three charges of perjury framed 
under section 193 of the Penal Code. The jury returned a verdict 
of guilty and the Se ssions Judge sentenced the appellant on each - 
charge to three years’ rigorous imprisonment, directing at the same 
time that the sentences should run concurrently. 


The charges relate to a will bearing date the rgth August, 1913, 
alleged to have been executed by the late Dr. Rajani Kanta Dass 
Gupta who died on the 28th August, 1913. He left him surviving 
five daughters and two brothers, Ramesh Chandra Das the appellant 
arid Mahendra Lal Das, a pleader, who died on the 8th April, 1914. 
Of the daughters, the eldest only was married at the time of her 
father’s death; three have since been married and the youngest is 
still unmarried. 


The valuation of the estate of the deceased accepted by the 
Collector for purposes of duty was Rs. 32,715 from which Rs. 4,250 
must be deducted on account of debts. According to the terms of 
the will, which is a short and simple*document the testator be- 
queathed to his three nephews all the movable and immovable 


. properties which he had and appointed his brothers to make 


management as their guardians. The bequest to the nephews is 
subject to a direction that his brothers should marry his four un- 
married daughters to suitable bridegrooms by spending 10/12 thou- 
sand rupees.” The testator further dire cted that his eldest daughter 
should receive Rs. 2,000 out ofa sum of Rs. 6,000 owing to him by 
her father-in-law and that his wife should receive Rs. 2000 out of 
his estate and also expenses for spiritual acts and travelling to holy 
places. a 

On the 8th November, 1913, an application was made in the name 
of the testator’s widow, Durgesh Nandini forletters of administration 
with copy of this will annexed, and letters were subsequently ` 
granted. On the 6th January, 1915, the testator’s second daughter ` 
applied for their revocation and they were: revoked on the a3rd 
September, 1915. In the course of the latter proceedings, the ap- 
pellant gave evidence in support of the will. According to the case 
for the prosecution the will is a forgery and the appellant committed 
perjury. The three statements in respect of which perjury is spe- 
cifically assigned occur in his deposition as recorded by the Court. 


The learned Counsel for the appellant contends in the first in- 
instance as to the deposition of the appellant recorded in the Court 
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of Probate that the requirements of the law were not complied with, 


and that in consequence the deposition is not admissible in evidence ` 


and there is no legal foundation for the charges of perjury. 

The point turns on rule 5 of order XVIII of the Civil Procedure 
Code. The rule so far as it need be quoted is as follows :—"In 
cases in which an appeal is allowed, the evidence of each witness 
shall be taken down in writing, in the language of the Court by...... 
the Judge, not ordinarily in the form of question and answer, but 
in that of a narrative, and, when, completed shall be read over in 
the presence of the Judge and of the witness, and the Judge, shall, 
if necessary, correct the same and shall sign it.” In the present case 
the evidence was taken down by the Judge in English, the language 
of the Court, and was signed by the Judge, but inasmuch as the 
appellant understood English, his evidence was not read over to him. 
He read it over himself and at the end there is the following note 
initialled by the Judge :—“Read over by witness himself and admit- 
ted to be correct” There is also a signature which may be that 
of the appellant. It is ‘said that the signature is not proved. The 
reason is that the contention, I am dealing with, was not put for- 
ward at the trial. But as the rule does not require a witness to 
sign his evidence, it is entirely immaterial whether the signature is 
or is not that of the appellant. i l 

The whole irregularity if there was an irregularity consists in this 
that the deposition’ was read over by the witness instead of being 
read over to him, as, itis said, the rule requires. The rule does 
not say ‘read over to the witness’ but if that be assumed to be its 
natural meaning, even so, in my opinion, a reading over by the wit- 
ness would be a substantial com pliance with it. 

The question was very pertinently put in the course of the argu- 
ment, whether if the Judge had himself read over the deposition 
to the witness, instead of having it read over in his presence by a 
clerk, that would also have been an irregularity which’ made the 
deposition worthless and deprived it of all value and authority asa 
' deposition. Learned Counsel said that his argument would carry 
him to that length. 

The practice is common, when a witness understands English, 
‘to hand his deposition to him to read over, In my opinion, how- 
ever strictly the rule’ be construed, the practice is a sufficient com- 
pliance therewith for all purposes and a deposition so read over by 
the witness proves itself under the provisions of section 80 of the 
Evidence Act. 

According to section 80, 80 “fat as itis now m aterial, “whenever 
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any document is produced before any Court purporting to be a 
record or memorandum of the ‘evidence...given by a witness in a 
judicial. proceeding.. „taken in accordance with law, and purporting 


_ to be signed by any judge or Magistrate, the Court shall presume :—~ 


That the document is genuine ; that any statement as to the 
circumstances under which it was taken purporting to be made by 
the person signing it, are true ; and that such evidence.,.was duly 
taken.” 

Now apply that to the appellant’s deposition. The donon 
certainly purports to bé a record of the evidence given by the 
appellant'i ina judicial proceeding. Tt also purports ta be signed by 
the Judge. The question is whether the deposition purports to be 
a record of evidence taken in‘ accordance with law. In my opinioh 
that question should be answered in the affirmative. I doubt very 
much whether the words ‘taken in accordance with law’ have any 
reference to the reading over of his evidence by the witness or to the 
witness. The essential requirements appear to be that the witness 
should be duly sworn and examined and that the deposition should 
be signed by the Judge. So much the appellants deposition pur- 
ports to show. There is nothing in the Civil Procedure Code which 
requirés the Judge to certify at the end of a deposition that it was 


Tead over to or by the witness. Here if the Judge had made no 


note, the deposition would clearly have been entitled to the: benefit 
of the presumption created by section 80, and the making of the 
note, does not appear to,me to alter the position, Whatever may 
be the precise content of the words “taken in accordance with law,” 
whether they do or do not refer to the reading over of the deposi- 
tion, I think that a substantial compliance with Rule 5 in that 
respect is sufficient. 

It is not the appellant’s case that he did not say in the Probate 
Court what -he is recorded as having said. The point is entirely: ' 
technical. Learned Counsel however is quite entitled to take such 
a point in his client's inrerests, He says that he is supported by the 
authorities and. 1-have to deal with them. 

In the case of Ælaki Baksh Kaji (1), I suggested with the ton- 
currence -of'\Beachcroft, J., that a deposition not taken in accordance ` 
with law might be provable otherwise than by the aid of section 80 
of the Evidence Act. It is not necessary to consider .that suggestion ` 
here or to quarrel with the rule laid down in the class of cases to 
which the present belongs. Where a prosecution for perjury is 
based on a deposition, the authorities go this length that if the ` 

(1) (1918) 1; L.R. 45 Calc. 825. 


2 
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deposition is not taken in accordance with law within the meaning 
of section 80, it is altogether inadmissible in evidence and the 
accused is entitled to an acquittal. If that be the rule, it has still 
to be applied -to the particular circumstances and in my opinion 
the authorities when examined do not compel me to hold that the 
appellant's deposition in the present case is not admissible in 
evidence, 


In Mayadeb Gossami’s case (1) the Judge did not even sign 
the deposition. The signing of the deposition by the Judge is 
made essential to the application of section 80 by the section 
itself. i a a 

The case of Kamatchinathan Chetty (2), was decided by a single 
Judge. The decision was followed in Mokendra Nath Misser (3), 
but that case turned on the provisions of section 360 of the Criminal 
Procedure Code. Both these cases moreover were distinguished in 
the case of Rakhal Chandra Laka (4), which came before Jenkins, C J, 
and Mookerjee, J. 


In Jyotish Chandra Mukherjee (s), certain observations were 
made with reference to section 360 of the Criminal Procedure Code. 
That was not a prosecution for perjury. The Appellant there had 
been convicted under sectioh 409 of the:Penal .Code. The learned 
Judges animadverted on the fact that at the trial the provisions of 
section 360 had not been precisely followed. They nevertheless held 
that in the circumstances the omission was not fatal to the validity 
of the trial. 


The case again of Jogendra Nath Ghose (6), was decided with 
special reference to the provisions of section 350 of the Criminal 
Procedure Code. The learned Judges purported to follow the cases 
of Mohendra Nath Misser (3), and Jyotish Chandra Mukerjee (5), 
» Mahendra’s case (3), as I have said, was based on the case of 
Kamatchinathan Chetty (3), but a different view of the law has 
recently been taken in the Madras Court : Bogra v. Emperor (7), and 
Mango v. Baviak (8). l f 


` The authorities, as it appears to me, do not ‘preclude me from 
holding in the present case that the Appellant’s deposition was not 
taken in accordance with law. I hold, therefore, that this conten- 
tion. fails. 


(1) (1881) I. L. R. 6 Calc. 762 
(2) (1908) 12 C.SW. N. 845. 

(5) (1909) I. L. R. 36 Calc. 955. 
i (7) (1910) I. L. R. 34 Mad. 141. 


(2) (1904) I. L. R. 28 Mad. 308. 
(4) (1909) I. L. R. 36 Calc."808. 
(6) (1914) I. L. R. 42 Cale, 240. 
(8) (1918) Mad. W. N. 239. 
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CRIMINAL, It was next contended that the trial is vitiated by misreception 
1919. of evidence and misdirection and here learned Counsel is on firmer 
Rach ground. I will deal with the points raised seriatim. 


King-Eimperor, (1) The valuation of the estate was a question of some aik 
Ei ty and it was dealt with by the learned Sessions Judge in the course 
of his charge. He said :— 

“ On the face of it, itis a Will largely disinheriting deceased's 
daughters in favour of his nephews. The learned pleader for the 
defence has just given an explanation of this with reference to facts 
and figures according to which it is urged that the will was of no 
importance from the point of view of the nephews'as they stood only 
to get a few thousand rupees from it whereas by far the greater 
amount of the assets would go to the widow and daughters ” 

The argument for the defence is quite fairly stated in that passage 
but the Judge went on to say :— 

“Tt is however for the Jury to consider swhether the valuation 
accepted by the Collector represented the real value of the estate.” 

Now there was no evidence that the value of the estate exceeded 
the valuation accepted by the Collector and learned Counsel, per- 
haps with some justice, complained that the learned Judge, using the 
words he did invite the Jury to enter upon a mere speculation. 

(2) There was important evidence given as to a conversation 
which took place at the cremation ground after the deceased had, 
been cremated. It is said that the Appellant was asked whether the 
deceased had left a will and replied in the negative. For the defence 
comment was made on the fact that some of the witnesses said to 
have been present at this conversation were not called. The Judge 
deals with the comment in this way :— 

“There is a further argument that other respectable gentlemen 
such as one Bibhuti Babu and Chandra Sekhar Babu who were 
admittedly at the place were not called and itis urged that they have 
been kept back deliberately as they would not have deposed in 
favour of the prosecution. Another ‘alternative, however, is that 
the prosecution was not aware that they knew any thing until this 
was elicited in cross-examination.” 

It is said, again with some force, that the last sentence is mis- 
leading because the names of the absent witnesses transpired before 
-the committing Magistrate and because the prosecution should in 
any .case have ascertained exactly who were present at a conversa- 


- 


` 


tion so important. 
(3) If the two objections to the charge with which I have dealt 


had stood alone, it may well be that we should not have considered 


~ 


? Vor XXIX] HIGH COURT. l i $19 
ha 


~ 


ourselves justified on these grounds in setting aside the verdict of Carnan 
the Jury, but a much more serious complaint has still to be dealt >  sgrọ. 
with. The nature of the complaint will appear‘ from the following ae 


passage of the charge :— oe ee 

“It is unfortunate that a certain amount of evidence found now pe iis ERESNS 
to be irrelevant has had to be introduced owing to the fact princi- 
pally that witness Atal Sen who was expected to appear could not 
be produced and also that it was not known what statements another 
important witness Durgesh Nandini would make. In this connec- 
tion the petition filed for the defence on the r3th December was put 

‘to the Jury and as requested therein they were directed to put out 
of théir minds entirely any statements alleged to have been made 
by Atal Sen, Mahendra Das and Durgesh Nandini and it was point- 
ed out that the only relevancy of the evidence of witnesses who 
depose that Durgesh Nandini made certain statements could be to 
show that she made one sét of statements at one time and another 
at another and was therefore an unreliable witness, The evidence 
‘nlso as regards the alleged conversation between Khitisb Babu and 
Kali Sankar Babu should be discarded.” 

It is always dangerous to give in advance evidence the admissi- 
bility of which depends on what other, witnesses may say when and 

` if they go into the witness box. The Court should be ‘very cautious 
in allowing such evidence to be given especially in a trial by Jury. 
The evidence mistakenly adunitted 3 in the present case was of a very 
material character. - 

Take the statement made by the witness Netra Ranjan Roy in 
exa mination-in-chief :— 

“ Atal Senis my uncle, cousin of my father. Within 3-4 days 
of Rajani Babu’s death, Atal Babu came to our house and said to 
Khirod Babu that attempts were made to forge a will of Rajani 
Babu, so he had better warn the widow and daughters to take care ` 
of cash, &c.” 

- Atal Sen was never called and the evidence ag it stands is mere 
heresay of the worst character. There are other instances which 

" I-need not refer to in detail. N ; 

As to the conversation between Kbitish Babu and Kalisankar 
Babu to which the Sessions Judge refers in the last sentence of the 
extract from the charge quoted above, there seems to have been no 
excuse at all for letting itin. Khitish Babu is Babu Khitish Chandra 
Sen, a pleader practising in the High Court. Kali Sankar Babu is ~ 
Babu Kali’ Sankar Chakravartti, the editor of a newspaper. The 

former was allowed to say in examination-in-chief:— 
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“ After Rajani Babu’s death I met Kali Sankar Babu in Calcutta. 
There was general talk about the will and I told him to the effect 
that a false will was going to be propounded by Mahendra Babu 
and Ramesh Babu severally ; I gave information to our friends that 
the will to be propounded was a forged one.” ; 

Similarly evidence was admitted from Kali Sankar Babu to this 
effect :— 

“ I talked with Khitish. Khitish took me to task saying that I 
was friend and supporter of Mahendra Babu and Ramesh Babu and 
if there was a will it must be a forged one as Rajani Babu did not 
execute any will.” 

So again the witness Paresh Chandra Sen spoke to statement 
made to him by Mahendra Babu, that is Mahendra Das, the Appel- 
lant’s deceased brother, to the effect that Rs. 27,000 would go to’ 
his, Mohendra Babu’s sons, and Rs. 27,000 to Rajani Babu’s widow 
and daughters out of Rs, 81,000, That. was evidence, clearly in- 
admissible, which went to the value of the estate, 

The evidence to which I have referred is evidence which might 
have had considerable influence on the minds of the Jury. No 
doubt the learned Sessions Judge told the Jury to put the evidence 
out of their minds entirely and to discard it, But the evidence was 
very prejudicial to the appellant and “whatever directions be given > 
to the Jury, it is almost impossible for them to dismiss such evi- 
dence entirely from their minds ” X. v. Norton (1). 

We must take it, therefore, that the Jury may have been, and 
probably were, affected adversely to the appellent by the evidence 
wrongly admitted. Upon that footing we have to apply to the case, 
as best we can, the rule enacted in section 167 of the Evidence Act; 
Under that section “ the improper admission...... .. Of evidence shall 
not be ground of itself for a new trial or reversal of any decision in 


` any case, if it shall appear to the Court before which such objection 


is raised that, independently of the evidence objected to and ad- 
mitted, there was sufficient evidence to justify the decision.,........” 
In other words, if, in the opinion of the Appellate Court there 
is suffici ent legal evidence to justify the decision, then the improper l 
admission of other evidence is not to be “ ground of itself” for in- 
terference. But when, as here, the trial was by jury, there is another 
factor to be taken into account. An appeal lies on matter of law 
only (section 418 Criminal Procedure Code) and we ought not 
therefore to substitute our own verdict on the legal evidence fot 
that of the jury. This view of section 167 has been adopted in this 
(1) (1910) 2 K. B. 500. 


Vor. XXIŠ.] HIGH COURT. 


Court: Wafadar Khan v. Queen-Empress (1) ; Sadhu Shethh v. The 
Empress (2). 

In such cases the true rule would seem to be that the Court 
should not confirm the conviction of the Appellant or regard the 
legal evidence as sufficient to justify the decision unless it is satis- 
fied that the verdict of the jury would have been the same if no evi- 
dence had been wrongly admitted. 

There is no reason why the same principle should not be 
applied to the wrongful admission of evidence as to misdirections of 
law. The case of misdirection is governed by the provisions con- 
tained in section 423 (2) and section 537 of the Criminal Procedure 
Code. Those provisions beara strong resemblance to the proviso 


"to section 4 (1) of the Criminal Appeal Act of 1907 (7 Edw. VII 


Chap. 23) and the decisions of the Court of Criminal Appeal in 
England without being binding are therefore instructive. Those 
decisions will be found conveniently collected in Archbold’s Crimi- 
nal Pleading, Evidence and Practice, 25th Edition at pp. 322, 324 
and 326, The decisions are all the stronger because the Court of 
Criminal Appeal has no power to direct a retrial. 

`” In the present case it cannot in my opinion be properly predi- 
cated that the verdict of the jury would have been the same if no 


“‘eviderice had been wrongly admitted. 


‘The result therefore is that the conviction and sentence should. 
be set aside. 


‘There remains the question whether a retrial should be directed. 


‘+ This is a matter of discretion and in view of all that has taken place 


we have decided to make no order. 


The Appellant will be discharged from his bail bond. 


A. T. M, í Appeal allowed, 
(1) (1894) L L. R. a1 Cale. ggs. {2) (1900) 4 C. W. N, 576. 
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CRIMINAL REVISION. 


Before Mr. Justice Richardson, and Sir Syed Skamsul Huda 
Knight, Judge. 


MOHAMMED KAJIM ALI 
a. 
JARABDI NASHKAR AND ANOTHER.* 


Indian Penal Code (Act XLV of 1860), Secs. 193, 423—Document—Kabuliat— 

Evidence—Revision—Question of law not free from difficulty. 

A Kabuliatis not a document contemplated under section 423 of the Indian 
Penal Code. : f 

The opposite parties had executed and registered a document purporting to be 
a kabuliat in respect of certain land, which contained recitals designedly false. 
According to the Opposite party the Aabuliat was accepted by the complainant 


‘and his full brothers : 


Held, that the kabuliaé would be evidence. against the complainant and his full , 
brothers and that the Opposite party would be guilty under section 193 of the 
Penal Code. s 


High Court refused to interfere in the exercise of its revisional jurisdiction, 
where the questions of law which arose, were not in all respects free from difficulty. 

Application for revision ‘under section 435 of the Code of Crimi- 
nal Procedure by the Complainant. 


_ The Opposite party were acquitted of offence under section$ 423 
and 193 of the Indian Penal Code. 


_The material facts appear from the judgment. — ; : 
“Mr, Sasmul, Babus Gagan Chand Bural and Santosh Kumar ` 
Pal for the Petitioner. : ‘ 


Moulvi A, K. S. Akram for the Opposite Party. 


> C A Y. 
The judgment of the Court was as follows : 


The opposite parties in this case were convicted by the Magistrate 
of offence under sections 423 and 193 of the Penal Code and sen- 
tenced to terms of imprisonment. On appeal they were acquitted 


-by the Sessions Judge. The petitioner, the complainant in the case, 


then obtained this Rule calling‘upon them to show cause why the 
acquittal should not be set aside. 

The Magistrate found in accordance with the allegations made 
by the petitioners that the opposite parties had executed and regiser- 
tered 2 cocament purporting to be a kabuliat in respect of certain 

+ Criminal Revision No. 183 of 1919, against the order of A. H. Cuming, 


Esq., Sessions Judge of 24-Perganahs, dated the 5th December, 1918, reversing 
that of the Deputy Magistrate of Diamond Harbour, dated the 31st May, 1918. 


a 


Von, XXIX]. HIGH COURT, 


land, which contained recitals designedly false. The document 
stated that the petitioner and his full brothers and the other maliks 
of the land had demanded a kabuliat from the opposite parties and 
that the kabuliat had been executed in compliance with that demand, 
The petitioner denied that he or his full brothers had ever demand- 
ed or accepted the kabuliat and he further asserted that he and 
_ his brothers were the orly maliks of the land and that the reference 
in the document to other maliks was made in support of some false 
claim. $ 
The learned Sessions Judge. heid in effect that, ` ‘aasuming the 
- falsity of the statements impugned, no offence had been committed 
either under section 423 or under section 193 of the Penal Code, 
nor under section 423 because a kabuliat was not a document ‘ which 
purports to transfer or subject to any charge any property or any 
interest therein” within thè meaning of-the section, and not 
, under section 193 because the statements being made by the 
Opposite parties could not be used by them in their own favour 
and, would be inadmissible in evidence as against the petitioner 
and his full brothers. 

As regards section 423 we are disposed to concur with the Ses- 
sions Judge’s view. No doubt it has been held for some purposes 
that a kabuliat when accepted operates as a lease [Ratmoni Dassi v. 
Mathura Mokan Dey (x)], but it is doubtful whether the language of 
` section 423 could be so interpreted as to > include a kabuliat within 
its scope. - 

As'regırds section 193, however the view expressed by the Ses- 
sions Judge is open to criticism. The meaning of the term ‘ fabri- 


cating false evidence ` is defined in section 192 of the Penal Code and ` 


in support of the construction. of that section which the learned Ses- 
sions Judge has adopted he has cited the cases of Oucen-Empress v. 
Gauri Shankar (a), and King-Emperor v, Chandra Kumar Missir (3), 
Some doubt has been thrown on the correctness of those decisions 
in Criminal Revision No. 1989 of 1914 decided on the 2nd May, 
1915. But apart from that the learned Sessions Judge has over- 
looked the fact that according fo the opposite parties the kabuliat 
was accepted by the complainant and his full brothers. On that 
footing the recitals in the kabuliat would be evidence against the 
complainant and his full brothers. Moreover the learned Sessions 


Judge has omitted ‘to consider whether circumstances might not 


(1) (1912) LL R. 39 Calc. 1016, r 
(a) (1833) L L. R. 6 ALL 42. (3) (1905) 2 C. L. J. 46. 
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arise in which the kabuliat would be admissible in evidence under 
the terms of section 13 of the Evidence Act. 

We need not, however, express a final opinion on any of the 
points argued before us. The decision of.a Criminal Court on the 
truth or otherwise of the statements contained in the kabuliat would 
not be.binding on the Civil Courts should the question ever be 
raised in these Courts, did as the questions of law which arise are 
not in all respects free from difficulty, we have come to the con- 
clusjon that there is not a case in which we ought to interfere i in the 
exercise of the revisional jurisdiction. 

The Rule is discharged, 

AUT. MM i Rule discharged, 


a“ 


' 


Before Mr. Justice Richardson, and Sir Syed Shamsul Huda, 
Knight, Judge. 


\ FONG KHUN 
v. 
KING-EMPEROR.* 
Opium, possession of ~Railway receipt, possession of —Opium Act (I of 1878 B.C.) 
Sec. 9 Cls, (c) and (e).* 
A Railway receipt was traced to the possession of the petitioner ‘which covered 
a parcel consigned to him by a correspondent. The consignee knew by a letter 
addresded to him that the parcel had been sent to him and that it contained 
opium : 
Held, by Richardson, F., that the possession of a Railway recefpt constituted 


possession of the opium within the meaning of section 9 of the Opium Act. That 
the petitioner was either guilty under section 9, clause (c) of the Opium Act or 


guilty of importing opium : Kashinath v. Emperor (1) followed. 


„Per Shamsul Huda F. : The petitioner was guilty of importing opium ` under 
clause (e) of section g of the Opium Act. 
Application for revision naer section 435 of the Criminal Pro- 


cedure Code. 


The material facts appear from the judgment. 
‘Mr. C. R.'Das and Babu Manmathanath Mukherjea for the 
Petitioner. 
* Criminal@Revision No. 158 of 19t9, against the order of D, Swinhoe, Esq., 
Chief Presidency Magistrate, Calcutta, dated the 17th February, 1919, 
(1) (1905) ICL, R. 32 Cale. 557. 


. 


- 
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Mr. Gibbons (Advocate-General) and Babu Dasarathi Sanyal for 


the Crown. 
C. A. V. 
. The judgments of the Court were as follows: 


Richardson, J.:—The petitioner, Fong Khun, has been con- 


victed under section 9 of the Opium~Act (I of 1878) of being in ` 


possession of contraband opium and sentenced to rigorous imprison- 
ment for six months, A Railway receipt was traced to the posses- 
sion of the petitioner which covered a parcel consigned to him by a 
correspondent i in Assam, A letter addressed to the petitioner ad- 


. vising him of the despatch of the parcel was recovered at the same 


time. In that letter the contents of the parcel were described as 
“five numbers.” The parcel was subsequently opened and found to 
contain five seers of opium. The circumstances leave no „room for 
doubt that the petitioner was tgafficking in smuggled opium. 

It was held i in Kashinath v, Emperor (1) that in such a case the 


‘consignee knowing that the parcel had been sent to him and that 


it contained opium, the possession of the Railway receipt consti- 
tuted possession of the opium within the meaning oí section 9 of the, 
Opium Act, That case was followed though reluctantly, in Ashruf 
Ali v. Emperor (2) and we are bound by these decisions, unless we 
are able to hold, as the Court held in Xali Charan Mukerjee v. 


` Emperor (3) that on the facts they are distinguishable. 


It is suggested here that because two days before the Railway 
receipt came into the petitioner’s hands, the police, acting on in- 
formation received, had told the Railway Parcel Clerk not to part 
with the parcel and had tied a piece of red tape round it and sealed 
it therefore the petitioner as holder of the receipt had no posses- 
sion of the parcel. The precautions taken by the police were in- 
tended merely to prevent delivery being given without their cogniz- 
ance. At the time neither the police nor the Parcel clerk knew for 
certain what was in the parcel. Nothing was done which affected 


the legal rights of the parties or deprived the petitioner of possession A 


or right to possession under and by virtue of the receipt. His pos- 
session continued until the parcel was opened and the opium was 
actually seized. That was after the receipt had been obtained 
from the petitioner. The facts as it seems to me, do not justify a 
distinction being drawn between the present case and the cases to 
which I have referred. 
On that ground or on the ground suggested by my learned 
(1) (1905) I. L. R. 32 Cale. 557. 4 
(2) (1909) I. L. R. 36 Cale. 1016. (3) (1913) I. L. R, 41 Cale. 537. 
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brother that the petitioner was at any rate guilty of importing opium, 
in my opinion this is nota case in which we ought to interfere in 
revision and the rule must be discharged. á 

The petitioner must surrender to his bail and undergo the unex- 

. pired portion of his imprisonment, 

Shamsul Huda J.:—I feel considerable doubt whether in the 
circumstances proved in this case the petitioncr could be said to be 
in possession of opium within the meaning of section:9 clause (c) 
of the Opium Act. In my opinion however the petitioner was 
clearly guilty of importing opium under clause (e) and might have 
been convicted of that offence. In the view I take I do not think 
that this is a fit case for our interference in revision. `` 

I accordingly agree with my learned brother in discharging the 
rule, À` i 
Ai T. NM. -Rule discharged. 


` 


“APPELLATE CIVIL. 
Before Mr. Justice Teunon and Mr. Justice Wabmsley. 
ANANDA CHANDRA DAS 


v. 
KALI DAS BEPARI.* 


‘Deed, Cancellation of— Mistake of fact—Compromise—Contract Act (IX, of 1872), 
t 


Sec. 20. act 
The plaintiff was a gub-tenant under the defendant, under-raiyat. In a suit 
brought by the latter for ejectment, the defence of the former was that he had a 
permanent interest in his holding and could not be ejected. This defence was 
upheld by a decision, dated the 31st March, 1914. On the 6th April following, 


-both parties in ignorance of the result of litigation, to put an ends to dispute, 


-entered into compromise by which the present plaintiff executed a kabuliat and 
accepted a patfa, according to which in lien of his previous lease, he gave up a 
certain portion of the lands comprised in his holding and accepted a temporary 
lease to endure for a term of nine years: 


Held, that under section 20 of thefContract Act, the plaintiff was entitled to a 


declaration that the patia and . kabuliat were inoperative: Bibee Solomon v. 
Abdool (1) followed. 


4 Appeal from Appellate Decree No. 1861 of 1917, against the decree of 
S. P. Bakshi Esq., District Judge of Noakhali, dated the 17th May, 1917, revers- 
ing that of Babu Sasi Sekhar Ghose, Munsiff, and Court at Lakhipur, dated the 
27th March, 1916. 


(1) (1881) I. L. R. 6 Calc. 687. 
a 


i 


Vou. XXIX] ` HIH COURT. 


Appeal by the Plaintiff. 
Suit for cancellation of a Aaduliat execited by the Plaintiff. 


The material facts appear from the judgment. 
Babu Jatindra Mohan Ghose for the Appellant. 


Babu Mukunda Behary Mullick for the Respondent. 
The judgments of the Court were as follows : 


Teunon, J.— This appeal arises out of a suit brought for 
the purpose of setting aside a kabuliat executed by the 
plaintiff, yho is the appellant before us, and a patta granted to 
him by the defendant respondent. The defendant is an under- 
raiyat of what may be described as the first degree, while the 
plaintif is a subtenant under him or a sole under raiyat of the 
second degree. It appears thatin the year 1911, they were 


-engaged in litigation in which the present defendant sought to 


eject the plaintiff from his holding. The present plaintiffs answer in 
that suit was that he hada permanent interest in his holding and could 
not be ejected. This litigation went through many Courts, its final 
stage being a Letters Patent appeal preferred to this Court by the 
present plaintiff. The litigation ended on the 31st March, 1914, when 
this Court made a decree<in favour of the present plaintiff declar- 
ing that his contention was well-founded and that his lease 
as a matter of fact conferred on him a permanent interest. This 
decision as we have said was arrived at on the 3st March, 1914. 
On the 6th April following while both parties were under the 
impression that the litigation in this Court was still pending and 
were both ignorant of the fact that the litigation had already termin- 
ated in a decision in favour of the present plaintiff, the parties to 
put an end to the litigation which both parties believed to be still 
pending entered into a compromise in pursuance of which the 
present plaintiff executed the kabuliat now in question and accepted 
the pottah now in question by`which in lieu of his previous lease 
he gave up a certain portion of the lands comprised in his holding 
and accepted a temporary lease to endure for a ternrof nine years, 
The question in this arpeal is whether the compromise enteréd 


into in ignorance of the fact that the litigation bad already termin- . 


ated, and the documents executed in pursuance of that compromise 
are still to be held to be operative. It is not suggested that either 
party ‘took advantage of the other. The finding of fact is that both 
parties were in ignorance of the essential fact that the litigation 
which they sought to terminate had already ended in a decision in 


favour of the present plaintiff, 
` od a e ú 
i 
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We are of opinion that this is a case which comes clearly within 
the.terms of section 20 of the Contract Act, and in that view we are 
supported by the opinions expressed by the learned Judges who 
decided the case of Bibee Solomon v. Abdool Asees (1). In this view 
wwe think that the plaintiff appellant is entitled to the declaration 
which he sought, namely, that the pottah and kabuliat now in ques- 
tion are inoperative and we accordingly decree this appeal. 

Having regard to the plaintifs allegation of coercion and undue 
influence which have been found to be false we make. no order as 
to costs. The parties will bear their own costs throughout this 
litigation. 

Walmsley, J. :—I agree. 


A. T. M. f Appeal allowed. 


(1) (1881) I. L. R. 6 Calc. 687. 2 





PRESENT :—Lord Phillimore, Sir John Bge, and Sir Lawrence 

Jenkins. 
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Transfer of Property Act, (IV of 1882), S. 3— Military Sescicc—Troper eusti 
of document— Fustice, eguity and good conscience. 


A denial by the tenant of his- landlord’s title in clear, unmistakable terms Ly 
thatter of record will in certain circumstances cause a forfeiture of the tenant’s 


. holding. This law is not ancient Indian Law but has been adopted by the Courts 


from the Jaw of England and is now embodied in. the Transfer of Property Act, 
1882, section 3 of which places ina statutory form the 1uJe of Jaw which had been 
already adopted by the Courts in India. Denial in the suit is not such & denial 
and will not work a forfeiture. Denial by tatter in pats through an “innocent 
conveyance” is not a cause of forfeiture. The doctrine laid down in Vivtan v. ° 
Meat (1), is not applicable to Indian tenures similar to the one in suit. 


(1) (1881) 16 Ch. D. 730. P3 f ` 
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Semble, that the breach of ceremonial observance prescribed in‘a grant is not 
now a cause of forfeiture or resumption, at any rate, where the e Sùperior landlord 
(grantor) was a subject and not the Government. g 

The Courts in India, as directed by the several charters, are to proceed, where 
the law is silent, in.accordance with justice, equity and good conscience. 


Kally Dass Ahiri v. Monmohini Dassee (2); Nisamuddin v. Mamtasud- 
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din (3); Vithu v. Dhondi (4); Venkaji Khrishna Nadkarni v. Lakksman Deoji 


Kandar (5); Unhamma Devi v. Vaikunta Hegde (6); Chinna Narayudu v. 
Hurischendana Deo (7); Prannath Shaha v. Madhu Khula (8) p Kali Kishen 
Tagore v. Golam Ali(§), and Forbes v. Meermohmmad Taquee (10) referred to. 

Two consolidated appeals from a judgment and decree of the 
High Court of Madras, dated the 18th February, r915, varying a 
decree of the Court of the Agent to the Governor of Madras, dated 
the arst October, roro. 


The material facts are stated in their Lordships’ judgment. 


Upjohn K.C. (De Gruyther, K.C, and K. Brown) for the Appel- 
lant: The Defendant repudiated his obligation of service under 
the pottah and on such refusal the Plaintiff was entitled to resume 
possession : Forbes v. Meer Mohammed Taquee (10). With regard to 
resumption the learned Judges took a wrong view. They strictly 
limited to paiks and did not take into consideration the payment 
of Rs. 5,000. The letter of a6th November, r904, is a distinct 
repudiation of the relation of landlord and tenant. The Appellant 
was entitled to a decree in ejectment : Doe v. Stanion (t1); Vivian 
v. Moat (12). The above two cases are discussed in Avaran v. 
Pulikkalakath (13). Transfer of Property Act, 1882, section rz1 (g). 
[Lord Phillimore refers to Doe v. Wells (14)]. 

De Gruyther, K.C. followed. » 

(Sir Lawrence Jenkins: Resumption does nof mean deprivation 
of land or forfeiture, but measure ment and re-assessment.) 

Dunne, K. C. (and Dude) for the respondent: The rights of 
the parties being governed by the pottah of 1877 the Transfer of 
Property Act, section 2(¢) does not apply. Even if section r11(g) 
applied no forfeiture arose. Sutyabhama Dasee v. Krisna Chunder 
Chatterjee (15) ; Debiruddi v, Abdur Rahim (16); Kally Dass Ahiri 


(1) (1881) 16 Ch. D. 730. (2) (1897) I. L. R. 24 Cale. 440. 
(3) (1900) I. L. R, 28 Cale. 135. : (4) (1890) I. L. R. 15 Bom. 407. 
(5) (1895) T. L, R. 20 Bom. 354. (6) (1893) I. L. R. 17 Mad. 218, 
(7) (1903) 1. L. R, 27 Mad. 23. _ (8) (1886) I. L. R. 13 Cale. 96. 
(9) (1886) I. L. R. 13 Cale. 3, 248. (10) (1870) 13 M. I. A. 438. 
(11) (1836) 1 M. & W. 695 (702). (12) (1881) 16 Ch. D. 730. 

(13) (1917) 34 M. L. J. 1700 (14) (1839) 10 A. & E. 427. . 


(5) (1880) I. L. R. 6 Calc. ‘s5. (16) (1888) L L. R. 17 Calc. 196. 
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Pets v. Monmohini Dasue (1); Nizamuddin v. Mamtazuddin (2); Waghela 


1919. Rajsanji v, Atasludi (3), referred to. According to English law a 
Maha raja of Jeypore denial of landlord’s title causes a forfeiture only if made before the 
ee at paila suit by måtter of record, Cruise’s Digest Title 3, Chapter r, sec- 
` mahadevi, tion 38; Woodfall’s Landlord and Tenant, Chapter 8, section 5. 
Poa [Sir Lawrence Jenkins referred to Platt on Leases, part 7, 
Chapter 1, section 2 and Sheik Alidhar v. Rajani Kanta Roy (4). 
The principle of Doe v. Stanion (5), and Vivian v. Moat (6); has 
no application in India: Kalthkishen Tagore v. Golam Ali (7). In 
any case neither the letter nor the conduct of the Defendant 
amounted to a denial of the tenancy ; he admitted his liability to 
pay rent. The pottah contained no proviso for re-entry. The services 
were-merely of a ceremonial nature aud were only part of the consi- 
deration. Therefore, no right to resume possession arose (Fordes v. 
Meer Mahommed Tuquee (8). 
De Gruyther, K.C. replied. 
The judgment of their Lordships was delivered by 


Yanuany, 20. Lord Phillimore :—This is an appeal from a decision of the 
AS High. Court of Judicature at Madras which varied a decree of`the 
Court of the Agent to the Governor of Madras. 

The suit was brought by the present appellant against the hus- 
band of the present respondent for possession of the pargana of 
Bissemkatak, and for arrears of rent and mesne profits. 

The case made in the plaint filed on 17th September, 1906, was 
that Bissemkatak was in the plaintiff's Zamindari, that under various 
grants or leases it had been held by the ancestors of the defendant 
paying rent and rendering services to the ancestors of the plaintiff, 
and that at the present time the governing instrument was a patta of 
the ist August, 1877, under which the then Maharajah continued 
the father of the defendant in possession of the pargana on his pay- 
ment of an annual Kattubadi of Rs. 15,000. The further contents of 
the patta were stated as follows :— 

“Just as your father used to attend in Dasara for service, so, 
now you should also present yourself with 500 paiks for service 
whenever directed to do so, These directions are given impera- 
tively.” f 

‘The plaint proceeded to aver that the defendant had Been directed 
in 1903 to render services by attending the ensuing Dassara Durbar, 


‘ 


(1) (1897) I. L. R. 24 Cale. 440. (2) (1900) 1. L. R. 28 Calc. 1355 
(3) (1887) L. R. 14 l, A. 89. (4) (1909) 14 C. W. N. 339. 
(5) (1836) 1 M. & W. 695. (6) (1881) 16 Ch. D. 730. 


(7) (1886) I. L. R, 13 Calc. 3, 248. (8) (1870) 13 M, J. A. 438. 
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at Jeypore, that he did not ‘attend the Dassara, or remit the 
Kattubadi that year or in 1904, but had replied to the effect that Bis- 
semkatak pargana was not held on service tenure, but that it was 
an independent Zemindari. which had only to pay to the Zemindar 
of Jeypore a fixed, unchanging and unchangeable Kattubadi of 
Rs. 2,200 as per permanent setilement records, and had remitted 


therewith Rs. 3,300 Only ; that he had been warned of the conse ° 


quences of his conduct and given an opportunity for withdrawing 
his repudiation, but that he persisted in repudiating the plaintifi’s 
title to the pargana and in denying his liability as service holder 
undet the plaintiff, and also in setting up a title in himself to the 
pargana as an independant zemindar subject only to the payment 
to the plaintiff of a fixed, unchanging and unchangeable K attubadi 
of Rs. 2,200 annually. 

The plaintiff thereupon contended that the pargana was held 
either on service tenure by the defendant merely as a remuneration 
for discharging the services annexed to the said office, or on a tenure 
subject to the condition and burden of rendering such service to 
the zemindar, that in the former case it was competent to the plaintiff 
to dispense with such services and to resume the pargana at plea- 
sure, and that in either case the defendant was liable to forfeit the 
` pargana by reason of his repudiating the plaintiff's title and his 
. (defendant’s) liability to render such services and to pay the Kattu- 

badi of Rs. 15,000 and of his refusing to perform such services. l 
The defendant by his written statement said that the estate of 
Bissemkatak was an independent estate at first, but became subordi- 


nate to the Jeypore Zamindari, that the owner of Bissemkatak, whom . 


he styled zamindar, did not hold his estate on condition of -render- 
ing any service to the Maharajah, and that at any rate, some time 
before 1689, he agreed to pay a fixed rent to the Maharajah and 
thereupon any duty to render service ceased. And he set up a 
patta supposed to be. engraved on a copper plate whereby the 
Maharajah acknowledged the permanent and hereditary freehold 
right of the Bissemkatak zamindar, fixing the Jamabandi or rent at 
‘Rs, 2,200, He further said that the Bissemkatak estate had no 
connection with Jeypore, nor was it subordinate to it, except in the 
manner mentioned above. He admitted that he had repudiated the 
claims made by the Maharajah in his letters of summons as to the 
tenure on which his estate was held, and he denied the various alle- 
gations made in the plaint, both in respect of the nature of his 
tenure, and of the plaintiff's right to resume. He gave reasons 
why even if the obligation to render services was not putan end 
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to by the fixing of ‘a Jamabandi in lieu in 1689, the liability to 
render them had at any rate now ceased. And finally he sub- 
mitted that in the circumstances of the .case he had made no 
disclaimer, or denial in law, of the plaintiff’s title such as to work 
a forfeiture of the estate. 

The first question, therefore, to be determined was that of the 
tenure by which the defendant held his estate. ^ His father had un- 
questionably accepted the patta of 1877 ; but if the defendant could 
establish the copper plate of 1689, he might” then be able to free 
himself from the effect of the patta of 1877. There would still be 
a good many difficulties in his way, but in their Lordships’ opinion 
it is unnecessary to discuss them. At the root of the defendant's 
case lay the question of the genuineness of the copper plate. 

The agent in the Court of first instance accepted it as genuine : 
the High Court took the opposite view. 

After hearing all that could be said upon the subject by counsel 
for the respondent, who was in this respect a cross appellant 
attacking the decree of the High Court, their Lordships think 
that the decision of that Court was right, and they concur in the 
reasons given by Oldfield, J. 

The ancestors of the defendant were no doubt from time to time, 
as far back as it can be traced, in occupation of. Bissemkatak. 
They were excluded by the then Maharajah from possession about 
1816 and remained out of possession till somewhere about the year 
1850 or it may be 1853, when a lease was granted at the rent (said 
to be a reduced rent) of Rs. 1,500. 

In October, 1853, occurs the first mention of the alleged copper 
plate, but it was probably not produced to anyone in authority. At 
that time and since the rent supposed to be reserved according to 
the copper plate was stated to be Rs. 2,200, but in rgo2 to be 
Rs. 2,500. i 

The story told on behalf of the defendant was that some re 
presentative of the then owner took itto the Government agent 
in 1823 or 1854, and then instead of bringing it back to his master 
kept it, because he had a quarrel with his master ; that it remained 
in his house for many years till there was a threat that some Govern- 
ment official was going to search the house in connection with some 
charge of malversation, whereupon the defaulting servant took the’ 
copper plate to the brother of the widow of the last owner, who 
gave it to the widow, who gave it to a Government agent in the 
year 1891. The document, therefore according to this story, was 
out of proper custody from 1854 to 1891. 
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No doubt, in 1891, the copper plate which was produced at BG 


the trial, and which was relied upon by the defendant, was produced 1919. 

ww 
and handed to the Government’ agent, since when its possession Maharaja of Jeypore 
is accounted for. , - 


`~ 


: Rukmini Patta- 
But the whole story is the most improbable o one, and against it mahadevi. 


are the unquestioned facts that in 1845 and 1846, during the time Zora Phillimore. 
when .the defendant’s ancestors were out of possession, two suits a 
were brought against the Maharajah to recover possession and 
discontinued ; that when the defendant’s ancestor was restored to 
possession it was on a reduced rent of Rs 1,500, but with the con- 
dition of rendering service ; that in 1854 a new lease at -Rs. 2,500 
and in 1864 a further lease at the increased rent of Rs. 5,000, 
always with the condjtion of service, and finally in 1877 the patta 
or lease already referred to were given and accepted ; a state of 
` “things entirely inconsistent with the supposed existence of a perma- 
nent tenure at a fixed rent of Rs, 2,200 without any duty to render 
service, 





¢ 


In their Lordships’ opinion the genuineness of the copper plate 
of 1689 was not proved, and there is no reason for saying that the 
patta of 1877 was invalid; and the relations between. the parties 
must be held to the governed by the terms of this patta. 


The cross appeal of the respondents, therefore, fails, 

Their Lordships have now to deal with the principal appeal. 

: The High Court, while reversing the decision of the agent and 
making a decree in favour of the appellant, has granted him relief 
to a limited extent only. It ordered and decreed that the respondent, 
who had by that time succeeded to the estate of the deceased 
defendant, should pay with interest the arrears of rent at the rate 
prescribed by the patta, but it did not give to the appellant posses- i 
sfon of the property, holding that ‘no forfeiture had been established. 

In their Lordships’ opinion it is a consequence: of the. decision 
` of the High Court that the respondent holds a tenure derived from 
the zamindari of the Maharajah, and there is an obligation upon 
the tenant for the time being to pay the rent, and so far as modern 
conditions of society and law permit, to render the service pres- 
cribed by the patta. 

So far they accede to the contentions of the paii They 
have now to enquire whether in these circumstances the acts-and 
omissions of the deceased defendant were such as to create a for- 
feiture of his estate. 

~ The-case for the appellant is put in paragraph 3t of his plaint:— 
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“Whether the pargana was held on service tenyre by the defend- 
ant merely as remuneration for discharging the services annexed 
to the said office or on a tenure subject to the condition and burden 
of rendering such service to the zamindar, it is competent to the 
plaintiff in the former case to dispense with such services and to 
resume the pargana at pleasure, and, in either case the defendant ia‘ 
liable to forfeit the pargana by repudiating the plaintiff's title and 
his (defendant's) liability to render such services and to pay the 
Kattubadi of Rs, 15,000 and by refusing to perform such services, 
and it is competent to the plaintiff to enforce such forfeiture as he 
has done by his notice, dated 2th April; 1906, and resume the 
possession and management of the pargana ” 

He thus raises two grounds of forfeiture ; the Sond, which their 
Lordships propose to take first, being that the tenant has repudiated . 
his landlord’s title ; andit must be accepted that it is the law of India 
that there are circumstances in which such a repudiatian will work 
a “forfeiture. This law is not ancient Indian law, but has been 
adopted by the Çourts from the law of England, and is now embodi- 
ed in a statute ' 

By the Transfer of Property Act, 1882— 


“ Section 3. A lease of immovable property determines :— ; 
+ + + * * + 


“ (g) By forfeiture ; that is to say (1) in case the lessee breaks 
an express condition which provides that, on breach thereof, the 
lessor may re-enter, or the lease shall become void ; or(2) incase the 
lessee renounces his character as such by setting up a title in a third 
person or by claiming title in himself ; and in either case the lessor 
ot his transferee does some act showing his intention to determine 
the lease.” 

This statutory provision not being retrospective (see section 2). 
does not govern the present case. But it is in substance the’ placing 
in a statutory form of the rule of law which had been already adopted 
by the Courtsin India. See Kally Dass Ahiri v. Monmohini 
Dassee (1). 

They are directed by the several charters to proceed where the 
law is silent, in accordance with justice, equity, and good conscience, 
and the rules of English law as to forfeiture of tenancy may be held- 
and have been held to be consonant with these principles and to 
be applicable to India. See Misamuddin v Mamtosuadin (2). 

Now the rule of English law is that a tenant will forfdit his hold- 


(1) (1897) I. L. R. 24 Cale. 440. (2) (1900) I, L. R. 28 Calc. 135. 


f 
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ing if he denies his landlord’s title in clear, unmistakable terms, 
whether by matter of record, or by certain matters in pais. 

The qualification that the denial must be in clear and unmistak- 
able terms bas not unfrequently been applied by the Courts in India, 
which have held that where a tenant admits that he does hold as a 
tenant of the person who claims to be his landlord, but disputes 
the terms of the tenancy,. and sets up terms more favourable to 
himself, he does not, though he fails in establishing a more favour- 
able tenancy, so far deny the landlord’s title as to work a forfeiture. 
See Vithu v. Dhondi (1); Verkaji Khrisna Nadkarni v. Lakshman 
Deoji Kandar (2); Unkamma Devi v. Vaikunta Hegde (3); Chinna 
Narayudu v. Hurischendana Deo (4). 

Counsel for the respondent centended that she was entitled to 
the benefit of these rulings, and that in this case there was no such 
clear and unmistakable denial. : 

Whether this be so or not, their Lordships do not find it neces- 
sary to decide for the following reasons :— i 

(1) There is here no denial by matter of record before the present 
suit was instituted. Denial in the suit will not work a forfeiture of 
which advantage can be taken in that suit, because the forfeiture 
must have accrued before the suit was instituted. (See Misamuddin 
v. Mamtosuddin (5) already referred, to and the previous case of 
Prannath Shaka v. Madhu Khula (6) there cited, 

(2) As to forfeiture by matter in pats, this according to English Law, 
occurred when the tenant purported to make a tortious conveyance 
such as è feoffment with livery of seisin, the resu’t of which was to 
purport to give to the feoffee a greater estate than he himself had in 
the land; in such case the estate thus given, though forfeitable 
immediately to the person claiming by a prior title, was good against 
everyone else. The feoffment was then said to operate by tort. 

When by the Real Property Act (8 and 9 Vict, c. 106, s. 4), 
it was provided that no feoffment should have in future any tortious 

_ operation, the reason for imposing’a forfeiture ceased. 

It never was applicable in India, and their Lordships can find 
no authozity for saying that an “ innocent conveyance,” ever operat- 
ed in England as a cause of forfeiture, or that it has ever been held 
so„to operate in India. 

The English law on this subject is conveniently to be found in 
Bacon’s Abridgment, “ PERRA T2, and Platt on Leases, Part 7, 
Ch. I, Sect. 2. 

(1) (1890) I. L. R. 15 Bom. 407: (2) (1895) 1. L, R. 20 Bom. 354. 


(3) (1893) I. Le R. 17 Mad. 218, (4) (1903) I. L. R. 27\Mad. 
(5) (1886) I. L» R, 13 Cale. er: {6) (1900) I. L. R. 28 Cale, Ae 
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Some confusion has arisen from a misunderstanding of the reason 


“why a tenant from year to year may, when he has denied his land- 


lord’s title, be ejected without notice. Doe d. Gray v. Stanion (1) ; 
Vivian v. Moat (2). 

The reason is explained in Doe d. Graves v. Wells (3), and in 
Platt on Leases. 

It is not because the denial or disclaimer works a forfeiture., 

Platt expresses it thus :— 

“The holding being from year to year subject to the mutual will 
of landlord and tenant to determine it on giving the usual 6 months’ 
notice, evidence of a disclaimer......is evidence of an election to put 
an end to the tenancy and supersede the necessity for such notice. 

Hence verbal or written denials of a tenancy have rendered 
a notice to quit unnecessary, but it does nat appear that they have 
effected a forfeiture of the term.” 

That’a tenant who disputes his character as tenant. pm not 
thereby forfeit a lease for a term certain is shown by Doe d. Graves 
y. Wells (3). 

The doctrine of Vivian vy. Moat (a), does not apply to Indian 
tennres such as the present See Kali Kishen Tagore v. Golam 
Ali (4), and Vithe v. Dhondi (5) already cited. 

This being so there was in the present case no such renunciation 
by the tenant of his character as such as to work a forfeiture. 

Their Lordships have gone at some length into this point, be- 
cause it was argued with much learning and insistence at their Lord- 
ships’ Bar; but it is difficult to find any trace in the judgment of 
the High Court of its having been made a serious matter of dis- 
cussion there. 8 

Jt was no doubt raised slightly but sufficiently in pars, 62, 
63, 64 and 73 ofthe Memorandum of Appeal to the High Court ; 
but the written judgment of the learned Judges seems to deal with 
the other ground of forfeiture only. 

Tbis their Lordships must now approach, It has been described 
at their Lordships’ Bar as the contumacious refusal of the defend- 
ant to rerider the services prescribed by the patta. 

After two or more formal demands requiring the defendant's 
attendance at the Durbar and his payment of the rent due, the agent 
and Muktyar of the defendant wrote to the Maharajah on the 26th 
November, 1904, the following letter :— 

(1) (1836) 1 M. & W. 695. (2) (1881) 16 Ch. D. 730. 

(3) (1839) 10 A. & E. 427. (4) (1886) I. L. R, 13 Cale. 3, 248. 

(5) (1890) I. L. R. 15 Bom. 407. 
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Mauarayan,— 

“I am in due receipt of your so called Hukums Nos 818 and 683 
of the 4th October, 1904, calling on me to attend your Dasara Durbar 
of this year with 500 Paiks and Rs. 15,000 (fifteen thousand) on ac- 
count of what you call Talapu Dewani Kattubadi of Fasli 13r 3 and 

"Rs, 7,500 (seven thousand re hundred) for the first half-year 
of agi 1314. 

‘2. The Bissemkatak Estate is not held on service tenure as you 
seem to imply. Itis an independent zamindari which has only to 
pay the Jeypore zamindari a fixed, unchanging and unchangeable 
Kattubadi of Rs. 2,200 (two thousand two hundred) as per Perma- 
nent Settlement Records. 

“3. I have, therefore, remitted Rs. 2,200 (two thousand and two 
‘hundred) on account of kattubadi for Fasli 1313 and Rs. 1,100 (one 
‘thousand and one hundred) for the rst and and instalments of the 
present Fasli r314, which, I request you will be pleased to accept 
` and formally acknowle dge.” 

. Thereafter, though warned of the consequences of his refusal, the 
defendant persisted in his non-compliance. 

The Judges of the High Court came to the conclusion that the 
second condition of attendance, when on Sircar business, was so 
indefinite as to be unenforceable, and that the first condition, now 
that there was no longer any question of military service, was merely 
one of an attendance on ceremonial occasions, which was not service 
but complimentary only, or a mark of respect which every person, 
even an official, is expected to pay to his superiors. And they said 
that there was no authority for holding that failure in this respect 
would lead to forfeiture, or to a liability to resumption. 

At their Lordships’ Bar the point was made that there was no 
proviso for re-entry upon breach contained in the affa, and reliance 
was placed upon Lorbes v. Meer-Mohammed Tuquee (1). This case, 
however, was uot one of contumacious refusal to render a possible 
service ; it was a case where, owing to altered conditions of society, 
the prescribed services could no longer be rendered, and where 
the superior landlord , sought thereupon to resume the tenancy, and 
in the opinion of their Lordships failed. 

There are, however, expressions in their Lordships’ judgment in 
that case which ate of some assistance to the respondent, and no 
authority of weight was produced for rendering the breach of such a 
ceremonial observance a cause of forfeiture or resumption, at any rate 
where the superior landlord was a subject, and not the Government, 


(1) (1870) 13 M. I. A. 438. 
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It may be said that in tbis case the rent reserved is the principal 
matter; and that the rest is-only subsidiary. ' 

It may also be. observed that under “modern conditions it is 
doubtful whether a strict compliance modo et forma, with, the provi- 
sions of the pata, would not be of public inconvenience and 
perhaps forbidden by superior authority. Modern conditions also 
make the service suggested highly burdensome and without any cor- 
responding beriefit to the superior. 

Having all these considerations in mind their Lordships agree with 
the judgment of the High Court, that the refusal'to render these services 
did not operate to create a ferfeiture or give occasion for resumption 

At the same time their Lordships must not be held to approve 
of the total failure to render ceremonial respect to the Maharajah, - 
still less of the language in which the refusal was couched ; and 
they must not be taken as deciding ‘that there is no method by 


which an absolute and blank, refusal might not incur some 


appropriate penalty, and they hope that these observations will lead 
the parties to make some sensible arrangement in future. l 
When both landlord and tenant were minors, a sum of money 
äppears to have been publicly paid at the Durbar in lieu of service., 
Whether this course should be taken, or the attendance of the tenant 
with a small retinue at the Durbar should be deemed appropriate and 
sufficient, must be left for the present to the good sense of the parties. 
Their Lordships, however, think that the appellant is entitled 
to have his position as superior put ina clearer light than it was 
put in the formal decree of the High Court, and that the order and 
decree that the respondent should pay, should be prefaced by the 
words :—‘‘This Court being of opinion that the defendant beld, and 


- the respondent bolds, a tenure under the appellant.” 


Subject to this variation the appeal fails. But seeing that there 


. has been this slight success, and that the cross appeal has failed, 


their Lordships think that justice will be met by leaving the deci- 
sion of the High Court as to costs as it stands, and by giving no 
costs of this appeal. f i 

-Their Lordships will,’ ` therefore, humbly recommend His 
Majesty that the decree of the High Court be subject “to the varia- 
tion above mentioned, affirmed ; and that the cross appeal be 
dismissed and that the parties should respectively pay their own 
costs of the appeals to His Majesty in Council. 

T. L. Wilson & Co,—Solicitors.for the Appellant. 

Douglas Grant—Solicitor for the Respondent. 
J. KR, Appeal dismissed, decree varied. 
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Hindu Law—Hindu widows power over widows estate—Distinctions between 
surrender and alienation—Necessity for alienation—Recital of necessity in 
deed—Consent of reversioners to alienation, total and partial—Deed of gift 
Estoppel—Indian Evidence Act, (Act I of 1872) Section 115. 

A Hindu widow can renounce in favour of the nearest reversioner if there be 
only one or of all the reversioners nearest in degree if more than one at the moment. 


But the surrender must be of her whole interest in the whole estate and must be - 


tona fide. Here necessity need not be proved. A partial surrender even though 
‘absolute as to that part is invalid. An alienation by widow is legitimate if for 
religious or charitable purposes or for purposes “which conduce to the spiritual wel- 
fare of the husband, or for necessity. But necessity must be proved. Mere recital 
of necessity in deed of alienation is not sufficient proof by itself, except in the case 
of the equitable modification of the rule, viz., where the alienee has in good faith 
made proper inquiry and been led to believe that necessity existed. If the aliena- 
tion be total, d. e., of the whole estate, the consent of the nearest reversionary 
heirs will kave the effect of making it equivalent to’ surrender of the whole estate, 
if partial alienation, the consent merely raises a presumption of the necessity hav- 
ving been proper. A deed of gift is no evidence of an alienation for value for pur- 
poses of necessity. 7 

An alienation by a-widow is not void but only voidable. A presumptive rever- 
sionary heir need not challenge the alienation at its inception, but may wait till 
his title is perfected by the death of the widow. 

Where the plaintiff who was the nearest reversioner of the widow B the time 
of the widow’s death sought to set aside a partial alienation by the widow by’ deed 
of gift in favour of the nearest reversioner at the time of alienation, 

Held, that the alienation is invalid. 

, Behari v. Madho (1); The Collector of Masulipatam v. Cavaly Vencata 
Narrainapah (2) ; Banga Chandra Dhur Biswas v. Fagat Kishore Chowdhuri (3) ; 
Raj Lukhee Dabea v. Gokool Chandra Chowdhury (4); Sham Sunder Lal v. 
Athhan Kunwar (5); Bijoy Gopal Mukerji w. Girindra Nath Mukerji (6); Baha- 
dur Singh v. Mohan Singh (7); and Raja Modhu Sudan: Singh v. Rooke 
(8) ; Debs Prosad Chowdhury v. Golap Bhagat (9); Marudamuthu Nadan 
v. Srinivasa Pillai (19) ; Bijoy Gopal Mukerji v. Khishna Mahisht Debi (11) and 
Bajranji Singh v, Manokaranika Baksh Singh (12). Nobokishore v. Hari Nath 


(1) (1891) L. R. 19 L. A. 30; L L, R. 19 Calc. 236. (2) (1861) 8 M. I. A. 529. 
(3) (1916) L; R. 43 I. A. 249 ; 24 C. L. J. 481. (4) (1869)-13 M. I. A. 209. 


(5) (1898) L. R. 25 I. A. 183; 2 C. W. N. 729. 

(6) (1914) I. L. R. 41 Calc. `793 ; 19 C. L. J. 620. 

(7) (1901) L. R. ag I. A. 1; 6 C. W. N. 169. 

(8) (1897) L; R. 24 I. A. 164; 1. L'R. 25 Cale? 1. 

(9) (1913) I.L.R. 40 Cale. 721; 17 C. L.J. 499. (10)(1897) I.L. R. at Mad. 128. 
(11) (1907) 5 C. L. J.334- (12) (1907) L. R. 35 I. A. 1; 6C. L. J. 766. 
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7 
Sarma Roy.(1); Vinayak Vithal Bhange v. Govind Venkatesh Kulkarāi (2), and 
Rangappa Naik v. Kamti Naik (3) cited. 


Appeal from a judgment and decree ofthe High Court of Madras, 


_dated the zoth November, 1914, (in an appeal under clause 15 of 


the Letters Patent) modifying a judgment and decree of the same 
High Court i in its Civil Appellate Jurisdiction which affirmed a judg- 
ment and decree of the District Judge of Salem, dated the 4th 
October, 1909. 

` The facts are fully stated in their Lordships’ judgment. 

Dunne, K. C (and B. Dube) for the Appellant: Relinquish- 
ment by widow to next reversioner is not good against the other re- 
versioners unless it is an absolute transfer of the whole estate ; 
Bekari Lal v. Madho Lal Ahir Gyawal (4). An alienation of part 
of the interest cannot be made good by consent unless it is an aliena- 
tion for consideration. Debi Prosad v. Golap Bhagat (5). In that 
case if was held that consent raises a presumption that the alienation 
was for necessity. That presumption obviously does not apply to a 
gift. Bhaktawar v. Bhagwana and others (6); Abdulla v. Ram 
Lal (7). Jiwan Sing v. Misri Lal (8); Hari Kishen Bhagat v. S 
Kashi Pershad Singh (9) and Bijoy Gopal Mukerji y. Girindra 
Nath Mukerji (10) referred to. 

De Gruyther, K. C. (and Kenworthy Brown) for the Respondent: 
In Sham Sunder Lal v, Achhan Kunwar (11), it was held that the 
gift is not void but voidable by the reversioners. If the reversioner 
had consented to the gift, then he cannot afterwards challenge it. 
Is not the effect of recital of consent sufficient ? A Hindu reversioner 
is a person in whom the estate is vested. Where there is a widow 
and a reversioner consents to the transaction, he is estopped. It 
was laid down in the Calcutta Full Bench Case, Debi Prosad 
Chowdhury v. Golap Bhagat (s), that the consent of reversioner is 
evidence of necessity. This isa case of surrender of th: whole 
estate. The whole of the estate taken in partition proceedings is 
conveyed by deed of gift. The whole estate must be taken to mean . 
the whole of the property. It need not be a surrender of the whole 
of her interest. There are three decisions which are contrary to the 
Calcutta case of Debi Prosad Chowdhury v. Golap Bhagat (5). In 
Rangappa Naik v. Kamti Naik (3), it was held that consent of 


(1) (1884) I. L. R. 10 Cale. 1102. (2) (1900) 1. L. R. 25 Bom. 129. 
(3) (1908) I. L. R. 31 Mad. 366. 

(4) (1891) L. R. 19 I. A. 30; I. L. R. 19 Calc. ae 

(5) (1913) I. L. R. 40 Cale. 721; 17 C. L. J. 4 

(6) (1910) I, L. R. 32 All. 176. - (7) Gorn L L. R. 34 All. 129. 
(8) (1895) L. R. 23 I. A.t3 1. L, R. 18 All. 146. 

(9) (1914) L. R. “3 a1. A. 64; 21 C. L. J. 225; I. L. R. 42 Calc. 876. 
.(10) (1914) 1. L. f Calc. 793; 19 SL J. 620. 

~ (ar) (1898)L. R. ie L A 183;2 C. W. N, 729. 
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reversioner to partial alienation debars reversioners. See also meee 
Muthuveeru Mudaliar vy. Vithiling: ga Mudaliar r (t)s and Narayana 1918. 

Aiyar v. Rama Aiyar (a). In Pulin Chandra Mandal v. Balai Rangusamai 
Mandal (3), it was held that alienation by Hindu widow of a portion Nachtappa 


of her husband’s estate without legal necessity but with the consent 
of the next reversioner is valid. Musammat Surajmani v. Rabi 
Nath Ojha (4) referred to. 
` K. Brown followed. 

Dunne replied. 

The judgment of their Lordships was delivered by 

Lord Dunedin.—The subjoined pedigree will explain ‘the posi- December, 16, 
tion of the persons to be mentioned. ara 





Sengottuvela Gounden. 


By his first wife. By his second wife.” 
a : 
Nachi Gounden. g Nachi Gounden, dead. q i 
| Semba . | Arthanari- 
Kylasa Gounden. Gounden. C es | oGounden, dead... 
| ` I Nachiappa Ramasami Marakammal, 
Nachiappa | Nachiappa Gounden, dead. Gounden, widow. e 
Gounden, Gounden. | Alienee, dead. i 
grd Defendant. | Arthanari : Ramasami 
. Rangasami* Gounden, Gounden, dead, 
Gounden, rst Defendant. last male holder. 
Plaintiff. 
Nachiappa 
Gounden, 


znd Defeudaut. 


This suit is brought by the plaintiff as one of the reversionary 
heifs entitled to one-half of the property last held by Marakammal, 
` the widow of Arthanari Gounden, who had succeeded thereto as 
upon the death of her childless son, Ramasami Gounden. It was 
directed against 32 persons who were in possession of different 
pieces of the property. The suit was gnly contested by ‘three 
defendants. The third defendant, who was only of the half blood, 
as the pedigree will show, was held on’ that account to have no 
claim as a reversionary heir. and that finding is acquiesced in. He 
may be therefore dismissed from further notice. The first and 
second defendants were reversiohary heirs, and as such entitled to 
the other half. But they were also in possession of two-fifteenths 
of an estate called Kongapuram Mitta, one-fifteenth of which was , 
claimed by the plaintif, and they resisted the claim. The first id 
defendant is now dead, and the second defendant is in his right and 
is the sole respondent before the Board. — 


(1) (1908) I. L. R. 32 Mad. 206. (2) Goa) l; L. R, 38 Mad. 396. 
(3) (1903) I. L. R.’38 Cale. 939;8 C. L. J. 280. 
(4) (1907) L. R. gg L A. 17; 7C. L. J. 131. 
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Bat . The grounds on which the claim was resisted arise oùt of the 
1918. following facts. After the death of her husband Markammal €n- 

Rangasami tered into possessio» of the estate. At that time Ramasami, 
Nachiappa Gounden (designated in the pedigree as the ‘‘alienee”) was the | 


— nearest reversionary heir. Marakammal executed in 1893 in his 
Lord Dunedin. favour a conveyance of part of the estate including the disputed 
part of the Kongapuram Mitta. The deed so far as material to the 
present questions ran as.follows :— i 
“As you have performed the funeral rites to my husband the 
“deceased Arthanari Gounden and my son the deceased Ramasami 
Gounden, as you have the right to inherit as surviving heir all my 
properties after my death, as you have spent on my behalf and on be- 
half of my son your own (monies) and after borrowing monies re- 
quired for conducting O. S. No. 5 of 1883 on the file of the District _ 
Court of Salem conducted by my son the deceased Ramasami Goun- 
den as Plaintiff and all other civil and criminal proceedings in con- 
nection therewith in other Courts, as I am advanced in age and un- ' 
able to superviseand manage the mitta and other lands and to collect 
the amounts due on the hypothecation debt bonds, and as you have 
e consented to my possession and enjoyment with all rights and 
interests of all ihe properties other than those mentioned below - 
which belong to me under the razinama decree in O.S No. 5 of 
1883 on the file of the District Court of Salem and which I am, 
enjoying and of which I make a gift to you, and as you have 
promised to support me during my lifetime at your expense and tó 
have the marriage of my unmarried daughter performed’ according 
to our custom and to perform also seers and sirappu for this and 
to another daughter who has been married, I have made a gift of 
c the under-mentioned properties valued at about Rs. r0,000.to you . 
who is the elder brother’s son of my husband, deceased, Arthanari 
Gounden and delivered possession to you. Therefore you shall 
in comfort possess and enjoy the. undermentioned properties from 
generation to generation and with powers to give away by gift, sale, 
etc. I have no manner of`right or interest over the said gift 


\ 


properties.” 

Ramasami Gounden entered jnto possession but died prior to 
1896, and was, succeeded by his two nephews, the.sons of his | 
undivided brother. The nephews were Sandara, now deceased, 

# and Arthanari, the first defendant. E 

~ In 1896 the nephews conveyed to the plaintiff; by deed of 
‘sale two small properties which had been included in Marakatmmal’s 
deed, and in the same year me borrowed - from the plaintif a 
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sum of money, and in security therefor mortgaged four-fifteenths 
of Kongapuram Mitta on the recital that they held two-fifteenths 
in respect of their own succession, and two-fifteenths in respect of 
Marakammal’s deed. 

The learned District Judge gave judgment in favour of the 
plaintiff. The judgment being for one-half of all the property held 
by Marakammal included ister alia one-fifteenth of Kongapuram 
Mitta. This judgment was acquiesced in by all concerned except 


the present respondent and his father, who as before stated subse- - 


quently died, so that the present respondent alone further proceeded 
with the litigation. 

The grounds on_ which the suit was resisted were : (x) that the 
deed by Marakammal was valid and carried the property in question; 
(2) that even if it did not, the plaintiff bad either ratified the deed 
by reason of his taking the conveyances and mortgage above set 
forth, or was at least estopped from saying that the deed was bad. 

Appeal being taken to the High Court, the case was heard by 
Miller, J., and Sadasiva Aiyar, J. Miler, J., agreed in omnibus with 


the District Judge Sadasiva Aiyar, J., dissented from this view . 


and considered that the deed by Marakammal was good, it being 
in his view a correct proposition that “a partial alienation by a 
widow to the nearest reversioner is valid in law when he is a male 
and gives him full ownership right ig the alienated property. 

The Judges thus differing jn opinion, the appeal was dismissed. 
It was then again appealed under the Letters Patent to a Full Bench 
and was heard by Wallis, C. J., and Seshagiri Aiyar and Kumara- 
swami Sastri, JJ. The learned Judges all agreed with Miller, J., and 
the District Judge as to the law applicable to the deed, but they held 
that the plaintiff was estopped from denying its. validity in respect 
of the mortgage transaction. The suit was therefore dismissed as 
against the present respondent. Appeal was then taken to this 
Board, 

The first matter to be considered is the dictum of Sadasiva 
Aiyar, J., that a partial alienation by a widow to the nearest rever- 
sioner is valid in law when he is a male, and gives him full owner- 
ship right in the alienated property. It is true that this did not 
find acceptance with any of the learned Judges of the Court of 
Appeal, but itis founded in the opinion of the learned Judge on 
the most recent judgment of the Privy Council, viz, Bajranji Singh 
v. Manokarnika Bakhsh Singh (1), and it is obvious that if it is 
sound it disposes at once of the case in favour of the ‘respondent, 

(1) (1907) La R. 35 I A. 156C. Ls Ju 766. l > 
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This raises the consideration of the whole subject of the power 
ofa Hindu widow over estate which belonged to her husband to 
which she has succeeded, either -immediately on the death of her 
husband, or as here on the death of her own childless son, her 
husband being already dead. This subject has been dealt with in 
many cases which are too numerous to cite individually ; it has 
given rise to different currents of judicial opinion, and, as in this 
case and some others, to actual difference in judicial determination. 
The most recent examination of the subject in full in the Courts 


` of India will be found in the case of Debi Prosad Chowdhury v. 
Golap Bhagat (1), and their Lordships wish to acknowledge how 


much they have been assisted by the lucid and able judgments of 
Jenkins, C. J, and Mookerjee, J., in that case, which though 
expressed in terms which are not identical, are in substance the same. 

It has often been noticed before, but it is worth while to repeat, 
that the rights of a Hindu widow in her late busband’s estate are 
not aptly represented by any of the terms of English law applicable 
to what might seem analogous circumstances. Phrased in English 
law terms, her estate is neither a fee nor an estate for life, nor an 


. estate tail. Accordingly one must not, in judging of the question, 


become entangled in Western notions of what a holder of one or 
other of these estates might do. On the other hand, what a Hindu 
widow may do has often been authoritatively settled. Here arises 
that distinction which, as Seshag@<Aiyar, J., most justly observed 
in the present case, will if not kept clearly in view inevitably lead to 
confusion— the distinction between the power of surrender or re- 
nunciation, which is the first head of the subject, and the power of 
alienation for certain specific purposes, which is the second. 

To consider first the power of surrender. The foundation of 
the doctrine has been sought in certain texts of the Smiritis. It is 
unnecessary to quote them, They will be found in the opinions 
of the learned Judges in some of the cases to be cited. But in any 
case it is settled by long practice and confirmed by decision that a 
Hindu widow can renounce in favour of the nearest reversioner if 
there be:only one or of all the reversioners nearest in degree if more 
than one at the moment. That is to say she can so to speak by 
voluntary-act operate her own death. The landmark of decision as 
to this may be taken as the case of Behari Lal v. Madho Lal Ahir 
Gyawal (2), where in delivering the judgment of the Board Lord 
Morris said :-— 


(1) (1913) 1. L. R. 40 Cale. 731 3:17 C. L. J. 499: 
(2) (1891) L. R, 19 IJA. 30; 1. L. R. 19 Calc. 236, 
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“It may be accepted that according to Hindu law, the widow can 
accelerate the estate of the heir by conveying absolutely and des- 
troying her life estate. It was essentially necessary to withdraw her 
own life estate so that the whole estate should get vested at once in 
the grantee,” 

That this was no new doctrine but was only the final sanction 
of a long series of decisions may be taken from the opinions of 
Garth, C.J., and Mitter, J., in the-case of LVobokishore v. Hari Nath 
Sarma Roy (1), which had been decided six years before Bekari 
Lal's case (2). 

It has been suggested that the expressions in Bekari Lal’s 
case (2)only meant that the widow should retain no interest in 
what was surrendered, and that therefore a partial surrender 
provided that the surrender was absolute as to that part was valid, 
This however is quite against the principle on which the whole 
transaction rests, As already pointed out it is the effacement 
.of the widow—an effacement which in other circumstances is 
effected by actual death or by civil death—which opens the estate 
of the deceased husband to his next heirs at that date. Now there 
cannot be a widow who is partly effaced and partly not so, and con- 
sequently the suggestion was in their Lordships’ view rightly rejected 
by the Calcutta Full Bench in the case of Deği Prosad already 
cited, and by the Full Bench in Madras i in Marudamuthu Nadan v, 
Srinivasa Pillai (3), and by all'the learned Judges in this case. 

The surrender once exercised in favour of the nearest reversioner 
or reversioners the estate became his or theirs, and it was an obvious 
extension of the doctrine to hold that inasmuch as he or they were 
in title to convey to a third party, it came to the same thing if the 
conveyance was made by the widow with his or their consent, This 
was decided to be possible by the case of Mobokishore (1) already 
cited, The judgment went upon the principle of surrender, and it 
might do so for the surrender there was of the whole estate, but it 
is worthy of notice that the order of reference showed that the alie- 
nation was ostensibly on the ground of necessity, so that it might 
have been supported on the grounds to be mentioned under the 
second head above set forth. 

Turning now to the second head, viz., the power of alienation, 
which may be alienation to any one whether an heir or not, there is 
again authority of long standing. As a leading case may be taken Zhe 
Collector of Masulipatam v. Cavaly Vencata NVarrainapak (4) in a 


(1) (1884) I. L. R. 10 Cale. 1102. (2) (1891) L, R. 19 1. A. 30. 
(3) (1897) I. L. R. 21 Mad. 128. (4) (1861) 8 M. L. A. 529. 
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passage which need not be quoted at length. The purposes for 
which alienation is legitimate may be summarised as religious 
or charitable purposes, and those which are supposed to conduce 
to the spiritual welfare of the husband, or necessity. Now necessity 
must be proved, and the mere recital in the deed of alienation is not 
sufficient proof (Banga Chandra Dhur Biswas v. Jagat Kishore 
Chowhhuri (1). An equitable modification has also’ been admitted 
in the case where the alienee has in good faith made proper enquiry 
and been led to believe that there was a case of true necessity. 

Thus far if the alienation stands alone. But it may be fortified 
by the consent of reversionary heirs. ‘The remaining question is 
what is the effect of such consent. If the alienation be total and the 
reversionary heirs be the nearest it falls within the first division. But 
what if it be partial ? 

The matter is mooted in the case of -The Collector of Masuli- 
patam (2) just mentioned. Their Lordships there say :— 

“On the other hand-it may be taken as established that an alien- 
ation by her which would not otherwise be legitimate may become 
so if made with the consent of the husband’s kindred. The exception 
in favour of alienation with consent may be due to a presumption 
of law that when that consent is given, the purpose for which the 
alienation is made must be proper.” 

The opinion which is here only tentatively expressed, viz., 
that consent does not give force per se, but is of evidential value, 
is corroborated by much subsequent authority. In the case of 
Raj Lukhee Dabea v. Gokool Chunder Chowdhry (3), Sir James 
Colvile says:—‘'There should be such a concurrence of the members 
of the family as suffices to raise a presumption that the trans- 
action was a fair one and one justified by Hindoo law.” Lord 
Davey uses the same form of expression in Sham Sundar Lal 
v, Ackhhan Kunwar (4). It was deliberately accepted in the case 
of. Devi Prosad and was again affirmed by the Privy Council in 
Bijoy Gopal Mukerji v. Girindra Nath Mukerji (5), where it is 
said, that the consent of reversioners was looked on “‘as affording 
evidence that the alienation was under circumstances which rendered 
it lawful and valid.” 

But further if the matter be considered on principle, it seems 
clear that this must be the true view. For first if mere consent 
as such of the reversioner could validate alienation, then the rule 
as to total surrender would be an idle rule. And secondly mere 


(1) (1916) L. R. 43 1. A. 249. (2) (1861) 8 M. I. A. 529. - 
(3) (1869) 13 M. I. A. 209. (4) (1898) L. R. 25 I. A. 183 ; 2 C. W. N, 729. 
(5) (1914) 1. L. R. 41 Cale, 793» 
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consent could only validate on the theory that the reversioner 
together with the widow represented the whole estate. But that 
is impossible unless the reversioner has a vested interest, whereas 
it is settled that he has only a spes successionis. 

The view that consent operates proprio vigore is, apart from 
casual expressions, really based on the authority of Bajranji Singh’s 
case. “It is therefore expedient to examine what was really there 
decided.. The only real point at issue (apart from the question as 
to a particular custom of succession which is nikil ad rem), was 
whether the strict rule which had been laid down by the Allahabad 
High Court should be followed, or whether the extension permitted 
by the High Court of Calcutta was allowable. The Allahabad 
Court had laid down thit where necessity was not proved aliunde 
then the consent of any number of reversionérs would not bind a 
reversioner who possessed that character at the death of the widow, 
and who had not himself been one of the consenters. The Calcutta 
Court had decided that if the consent of the reversioners at the 
time being was.of an adequate character then the eventual rever- 
sioner could not challenge the transaction. 

The Judicial Committee examined the various cases which had 
been decided from the beginning. Tney set forth the cases of 
surrender and those of partial alienation without discriminating 
for the purposes of the case before them between the two principles. 
They did not in any way throw doubt on the former judgment 
in Behari Lal's case which settled that a surrender must be total. 
Having set out the cases the judgment after quoting the opinion of 
Ranade, J., in Vinayak v. @ovind (1): “The consent of the rever- 
sioners must be of such kindred the absence of whose opposition 
raises a presumption that the alienation was a fair and proper one,” 
continues: “The principle being thus admitted by the High Courts 
in India the question of the quantum of consent necessary only 
remains.” Arid then as the consent in that case had been given 
by the whole of the reversioners then in existefce it decided that 
the Allahabad rule was too strict, and that the transaction must 
stand in a question with two reversioners who had not been parties 
to the transaction but were sons of those who had. ° The judgment 
affirmed the Calcutta as against the Allahabad rule, but it did not 
particularise on what exact ground the alienatlon was supported. 

Now it is to be observed that in the particular case it might 
possibly have been supported on either ground. Although there 
were three successive alienations they fn cumulo amounted to an 

(1) (1900) I. L. R. 25 Bom. 129. 
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P.C. alienation of the whole immovable pröperty, and it is just possible 
1918. that the fact was overlooked which was noticed by the learned Chief 
Rangasani Justice in this case, that the widow was also possessed of movable 
property. But apart from that the alienations were all made for 

Nachiappa purposes of ostensible necessity. Their Lordships have examined 
Lord Dunedin. the record and find that two of the alienations were to meet money 


spent in litigation presumably connected with the estate ; and the 
third to pay government duty. This would protect the alienation 
on the principles already stated. It is true that the concluding 
words of the judgment as to the sons being bound by the consent 
of the fathers “throúgh whom they claim” could-be raad as indeed 
they have been read as indicating that consent operated proprio 
vigore. But two remarks fall to be made. First the idea of an 
eventual reversioner claiming through any one who went before him 
is opposed both to principle and authority, It is opposed to 
principle because, as already stated, that i is no vested right till the 
death. It is opposed to authority : Bahadur Singh v. Mohar Singh (t) 
Secondly, there is no hint in the judgment that their Lordships 
proposed to lay down a new doctrine which would render quite 
immaterial most of the cases quoted. It seems therefore much 
safer to conclude that the judgment was only meant to settle the 
point at issue, viz, the comparative merits of the Allahabad and the 
Calcutta rules, leaving the operation of consent to stand on the per- 
fectly logical grounds of the authorities quoted, than to hold that a 
new and illogical extension of the law was introduced, and {o find 
consolation in the fact as stated by Sadasiva Aiyar, J., that Lord 
Halsbury once said that law was not a logical science. 

The result of the consideration of the decided cases may be 
summarised thus: (1) An alienation by a widow of her deceased 
husband’s estate held by her may be validated if it can be shown 
to be a surrender of her whole interest in the whole estate in favour 
of the nearest reversioner or reversioners at the time of the aliena- 
tion. In such circumstances the quesion of necessity does not fall 
to be considered. But the surrender must be a dona jide surrender, 
not a device to divide the estate with the reversioner. (2) When 
the alienation of the whole or part of the estate is to be supported 
on the ground of necessity, then if such necessity is not proved 
aliunde and the alienee does not prove enquiry on his part and 
honest belief in the necessity, the consent of such reversioners as 
might .fairly be expected to be interested to quarrel the transaction 
will be held to afford a presumptive proof which if not rebutted by 

(1) (1901) L. R. ag L A. r ` 
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contrary proof will validate the transaction as a right and proper 
_ one. These propositions are substantially the same as those laid down 
by Jenkins, C.J., and Mookerjee, J., in thecase of Debi Prosad (1) 
Tt follows that their Lordships cannot agree with a good deal of 
what was said in the case of Rangappa v. Kamti Naik (1). 

It now becomes necessary to fix what was the character of the 
deed executed by Marakammal in favour of Ramasami Gounden. 
All the Judges in the Courts below concurred in holding that it was 
not a total conveyance of Marakammal’s property, and that was 
scarcely’ contested by learned counsel before this Board. This 
prevents it receiving effect as a surrender. ` Counsel however stre- 
nuously argued that it was a deed for consideration and not a deed 
of gift. As to this all the Judges have decided that it was a deed of 
gift except Kumaraswami Sastri, J., who Bays thatin his view it is 
unnecessary to decide, but that if he had to do so he would hold it 
a deed for consideration. Their Lordships see no ground for dis- 
agreeing with the result arrived at by the large majority of the learn- 


ed Judges below. It calls itself a deed of gift, and it is apparent ` 


from the opinion of the Chief Justice that this point was abandoned 
at the trial and is not mentioned in the reasons for appeal to the 
Appeal Court. ~ ' 

Being a deed of gift it cannot possibly be held to be evidence 
of alienation for value for purposes of necessity. It follows there- 
fore, that the deed taken by itself cannot stand. 

So far the result at which their Lordships have arrived is in con- 
sonance with the views of all the learned Judges in the Courts below 
except Sadasiva Aiyar, J.. But the Court of Appeal differing from 
the District Judge and from Miller, J., have held that the appellant 
cannot be allowed to challenge the deed on the ground of estoppel 
or ratification in respect of his conduct in taking the mortgage as 
above set forth. Their Lordships are unable to agree in this view. 
They think, with Miller, J., that there is here no room for the 
doctrine of estoppel. Of estoppel by record or by deed obviously 
there is none. The definition of estoppel in the Indian Evidence 
* Act—a definition which covers both estoppel-by deed and in pais— 
is section x15. “When one person has, by his declaration, act or 
omission, intentionally caused or permitted another person to believe 
a thing to be true an‘ to act on such belief, neither he nor his re- 
presentative shall be allowed in any suit or proceeding between 
himself and such person or his representative to deny the truth of 
that thing.” How can it be said that the plaintiff, by any act of 

` (1) (1908) L. L. R. 31 Mad. 366. 
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his, led the respondents to think that something was true and then 
to act on that belief? The learned Judges of the Appeal Court 
rest their opinion on the case of Bajranji Singh. Their Lordships 
have already examined that case, and stated what in their view is 
the true import of the judgment. But apart from that, if Bajranjt 
Singl’s case had been decided on the ground of estoppel, it affords 
no'parallel to the present case. In that case all the reversioners 
in being had consented to the alienations. They were bound by 
their own consent and the gost nati were held to claim through 
those that were bound. Here the plaintiff never consentéd to the 
deed, nor is his claim traced through Ramasami even in the matter 
of descent. 

No doubt there is another view which is not estoppel, but is 
expressed by one learned Judge as ratification. Ft is scarcely that, 
though it might be hyper-criticism to object to the use of the word. 
What it is based on is this. An alienation by a widow is nota 
void contract, it is only voidable: Bijoy Gopal Mukerji v. Krishna 


- Mahishi Debi (1). Now in all cas2s of voidable contracts there is 


a general equitable doctrine common to all systems, that he who 
has the right to complain must do so when the right of action is 
properly open to him and he knows the facts. If, therefore, a 
reversioner, after he became fa fitwlo to reduce the estate to 
possession and knew of the alienation, did something which showed 
that he treated the alienation as good he would lose his right of 
complaint. This may be spoken of, though scarcely accurately, as 
ratification. In some cases it has been expressed as an election to 
hold the deed good: Raja Modhu Sudan Singh v. Rooke (1). 

But it is well settled that though he who may be termed a 
presumptive reversionary heir has a, title to challenge an aliena- 
tion at its inception, he need not do so, but is entitled to wait till 
the death of the widow has affirmed his character, a character 
which up to that date might be defeated by birth or by adoption. 
The present plaintiff raised these proceedings immediately after 
his title was confirmed. 

Of course something might be done even before that time 
which amounted to an actual election to hold the deed good In 
that view what was done here? The learsed Appeal Judges 
dismiss as inadequate the fact of the purchase of the two small 
pieces of ground. But they attach great weight to the taking 
of the mortgage. Here they have made a slip as to the facts. 
The mortgage did not consist, as they think, of only the share of 


(1) (1907) 1. L.R. 34 Cale. 329. (1) (1897) L- R. 24 L A. 164; 1 C. W. N. 437. 
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the Mitta which had come through the deed of gift. It consisted 
also of two-fourteenths of the Mitta which had come to the mort- 
gagors in right of their own succession. The value of this share 
was more than the sum secured by it. Now at the time of the 
mortgage the plaintiff did not know whether he would ever be 
such a reversioner in factas would give him a practical interest 
to quarrel with the deed of gift. Why should he not take all that 


the mortgagors could give or propose. to give? To Bold that by. 


so doing he barred himself from asserting his own title to part of 
what was mortgaged seems to their Lordships a quite unwarrantable 
proposition. . 

Their Lordships will therefore humbly advise His Majesty to 
allow the appeal, and to restore the decree of the District Judge ; 
the appellant to have his costs in the Courts below and before 
this Board. 5 


Barrow, Rogers & Nevill: Solicitors for the Appellant. 
Douglas Grant: Solicitor for the Respondent. - 
J KR l Appeal allowed, 


PRESENT: Zord Phillimore, Sir John Edge and 
Sir Lawrence Jenkins. 


RAJA RAJESWARA BORAI, RAJA OF RAMNAD 
v. 
V. BUNDARA PANDIYASAMI TEVAR. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE OF MADRAS.] 


Hindu widow—Accretion of income to corpus—Assignment of arrears of annuity 
by next reversioner— Whether assignee of next reversioner widows legal 
representative— Whether charge bad as perpetuity—General allegation in 
memorandum of appeal not sufficient to raise point not raised below—Civil pro- 
cedure Code (Act V of 1908) S. 2,0. 22 Rr. 3, 5—~Concurrent findings of fact. 
A Hindu widow may so deal with the income of her husband’s estate as to 

make it an accretion to the corpus, It is a question of fact, if there is any dispute, 

whether a widow has or has not so dealt with her property. If she has so dealt 
with it the assignee of the next reyersioner may be her legal representative with 
regard to it. 


An objection under Order 22, rule 5 should be taken at once, 


551 


P.C. 

1918. 

i —w 
Rangasami 


D. 
Nachiappa. 


Lord Dunedin. 


554 


P. C. 


—_ 


1918. 
ww 
Raja i Ramnad 


Teyar. 





THE CALCUTTA LAW JOURNAL. [VoL XXIX. 


Plaintiff clalmed as assignee of next reversioner of widow to recover arrears of 
annuity due to widow who had made them accretion to corpus, and the annuity 
in futuro as a charge on the property of the appellant defendant. 


Held, affirming the decision of the High Court, that it was a charge on the 
property, and the plaintiff was entitled to recover. 

Held, further, a gencral allegation in the memorandum of appeal cannot raise 
a point which was not raised in the Courts below. 

Appeal from a judgment and decree of the High Court (Wallis 
C. J. and Seshagiri Iyer J.) of Madras, dated 28th October, 1914, 
which affirmed with a modification the judgment and decree of the 
District Judge of Madras, dated the 28th March, 1911. 

The main question for determination in this appeal was whether 
the Appellant was liable to pay to the Respondent and his heirs and 
assignees an annuity of Rs, 700 a month. 

The material facts were as follows. In the year 1853 Ranee 


. Purvatavardini Nachiar was the Zemindar of Ramnad. A suit was 


instituted against her by one Sivaswami Tevar to recover possession 
of the said estate in the Civil Court of Madura. The plaintiff 
claimed to succeed as the surviving member of a joint family in 
preference to the widow of the last Zemindar. The suit was dis- 
missed by the Civil Judge, and by the Court of Sudder Udalat on 
appeal. Pending an appeal to Her Majesty in Council a com- 
promise was effected, the terms of which were recorded in two 
petitions lodged in the Court of Sudder Udalat in January, 1861. © 
On the 1st of July, 1861, the plaintiff died, leaving him surviving two 
widows, Kulandi Nachiar and Ramamani Ammal, and a son by the 
latter named Muthudoraswami Tevar. The first-named widow 
denied that the second-named lady was the lawful wife of the 
deceased, and as sole heir of her deceased husband sued Ranee 
Purvatavardini Nachiar and her adopted son, Mootoo Ramalinga 
Sotupati, for the allowance payable under the said compromise, 
The Civil Judge decreed her claim against the adopted son who 
had succeeded to the estate, which decree was affirmed by the High 
Court on appeal. In the meantime Muthudoraswami Tevar had 
instituted a suit against Kulandi Nachiar to establsh his legitimacy. 
His claim was finally decreed in 1871 by the Judicial Committee of 
Privy Council (1) He then sued the Raja of Ramnad to recover 
the said monthly allowance for himself, and in 1884 obtained a 
final decree in his favour from the High Court at Madras. He wasin 
receipt of the allowance till the date of his death in November 1905. 
In July, 1895, the Raja of Ramnad executed a deed of trust by 


-(1) (1871) 14 M. I. A. 346. 
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which he assigned the whole of the estate to, trustees for the 
benefit of his eldest son, the present appellant, and (inter alia) 
provided for the “payment to Muthudoraisami Tevar and his heirs 
of the monthly sum of Rs. 700 payable under.decree in original 
suit No. 16 of 1881, on the file of the District Court of Trichino- 
poly.” In November, 1908, Ramamani Ammal brought a suit in 
the District Court of Madura claiming to recover arrears of the allow- 


‘ance as heir to her son. After all the evidence had been recorded 


Ramamani Ammal died (1910). The next reversioner to the estate 
of Muthudoraisami Tevar was one Poolar Tevar. After the death 
of Ramamani Ammal, Poolar Tever executed a deed by which he 
assigned all rights in the allowance to the respondent, who there- 
upon applied to be substituted on, the record as representative of 
Ramamani Ammal. The Distriçt Judge made an order directing 
this to be done. The District Judge delivered judgment on the 
28th March, 1911, in which he held that the respondent was 
entitled to recover the allowance claimed, but that the allowance 
had not been and could not be charged on the estate. Against the 
said decree the appellant appealed to the High Court bf Madras 


‘ (Wallis, C. J. and Iyer, J.) which amended the District *Judge’s 


decree by declaring that the annuity was a, charge on the estate. 
The material portions of the judgment of the High Court are as 
follows: Wallis, C. J —‘‘Assuming that the grant was merely of an 
annuity payable to Sivasami and his heirs by the zemindarni and 
her heirs holding the zemindari, 1 do not think such-a grant offends 
either the rules of English or of Hindu law. According to Hals- 
bury’s laws of England Vol. 24 :p. 469 such an annuity is in 


the nature of personal estate but may be made descendible in the 


same manner as real estate, and in India, there is no reason 
why jt should not be descendible according to the ordinary 
rules of Hindu law. In cases of non-payment but not other- 
wise relief may be sought by administration of tHe estate of 
the deceased settler when provision may be made for it 
out of the assets of the deceased ; Ke Hargraves (1); Hals- 
bury Vol. 24 page 520, It is however contended that the compro- 
Mise creates a covenant running with: the land in favour of 
Sivasami and his heirs obnoxious to the rule in. Austerderry v. 
Corporation of Oldham (2). In my opinion it has not that effect, 
but merely renders the, state of the covenantor (including in that 
term not only the zamindarni but also her adopted son. whom she 
represented) liable in the han ds of their legal representatives to the 


(1) (1890) L..R. 44 Ch. D. 236. (2) (1885) 29 Ch. D. 750. 
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extent of the assets ;and in this view, the 2nd defendant as their legal 
representative is liable to the extent of the assets in his.hands which 
include the zamindar The defence relies on the ‘decision of the 
Privy Council in Chundi Churn v. Sidheswara Debi (1), but in my 
opinion that case does not affect the question...... In the Zagore 
case (2), after laying down the illegality under Hindu law of gifts to , 


- unborn persons their Lordships make an express reservation “as to 


N 


certain exceptional cases of provisions by way of contract or of condi- 
tional gift on marriage or other family provision, for which authority 
may be found in Hindu law or usage.” In Karim Nensey v. 
Heinrichs (3) their Lordships observe “gifts or contracts expressed 
to be for maintenance, and indefinite as regards duration, may be 
shown by the acts of the~parties or other circumstances ‘to be 
intended to operate in perpetuity ; but prima facie, they are limited . 
to the life either of. grantor or grantee”; and in Azis-un nissa v. 
Tasadduq Husain Khan {4), another decision of their Lordships 
the question was whether the sum of Rs. 70 payable monthly under 
an award was intended to create a heritable ‘interest, and it was not 
suggested that if it did, it would be bad. 


“Here I may say that the case cited for the plaintiff, Chala- 
manna v, Sabbamma (5), does not seem to me afford much assistance 
as it was found there that the intention was to create a charge on 
the produce of the estate. 


“However the explanation of a nffanda or corrody taken from: 
the Dipacalica.in Colebrook’s Digest Vol, 1, page 443 include such 
gifts as “I will give 150 swarnas every month of Karthigai” and “L 
will give monthly one swarna” in which there are no words of 
charge.” i 

* * . * * * - * 

Seshagiri Atyar, J.—“The document charges Parvata Vardini 
and her heirs holding the zamindari with:the liability {to pay this 
allowance. The contention that the grantor had no power to bind 
her descendants was raised with reference to the observations of 


Channel, J., in ead v. Price (6). That case was decided on the 


ground that if two or more persons are jointly liable, the liability 


_of the deceased obligor does not pass to the administrator jointly 


with the obligors.on whom by survivorship such liability has de- 


(1) (1888) L. R. 15 I. A. 179; I. L. R. 16 Calc. 71. 

(2) (1872) L. R. I. A. Sup. 47 (70) ; 18 W. R. C, R. 359. 

(3) (1901) I. L. R. 25 Bom, 563 (573). 

(4) (1901) I. L. R. 23 All. 324, (5) (1883) I. L. R. 7 Mad. 23. 
~(6) (1909) 1 K. B. 577. - 
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volved.— Itfis‘no authority for the proposition that no person can cove- 
nant that his heirs shall be liable. The other decisions relied upoa 
by the learned vakil namely, Zara Sundari. Debi y. Saroda Charan 
Banerjee (1), Raja Padmanund Singh v. Rama Prasad Malvi (2), 
Padmanund v. Rama (3), all relate to the question as to whether 
under the Civil Procedure Code a future right to maintenance can 
be attached and sold. They have no bearing on the question we 
have to decide.” 


“The case most strongly relied upon was that of Chundi Churn 
v. Stdheswari Debi (4). In that case the original grant recited that 
a perpetual remuneration should ‘be given to certain individuals 
then living. In lieu of it, an immediate assignment of three villages 
was made, Then the document proceeded to say “If ever in the 
time of my descendants you are not provided with the means of 
maintenance by them, then let those descendants of yours who 
_ may be living at that time produce this deed, and taking possession 
of the three abovementioned villages and’ also of the four villagés 
now held by me, enjoy possession of them rent free from generation 
to generation.” After the deaths of the original grantor and.grantee, 


the event contemplated happened. Thereupon the descendants of » 


the grantee sued to recover possession of the additional villages by 
reason of the default made by the grantor’s heirs. The Judicial 
Committee of the Privy Council held that as regards these four 
villages there was no contract made with the grantee at the time 
of the grant and that a promise to make a future grant in favour of 
persons yet unborn was not an enforceable contract. In the pre- 
" sent case there was a completed contract at the time of the grant, 
and not merely a promise to convey in future in favour of persons 
yet unborn,” 


“The case of Narayana Ananga v. Madhova Déo (5), before 
the Privy Council, is similar to the present case. In that case the 
holder of an impartible zamindariin making a grant used the fol- 
lowing words: “I have agreed to give you, through the Collector, 
` every month Rs. 300 on account of the maintenance of yourself, 
your younger brothers, three in all and the rest of your family.” In 
a suit by the,son of the youngest brother against the successor of that 
zamindari for the allowance secured by this grant the Judicial 
Committee of the Privy Council gave a decree in favour of the 
plaintiff. Lord Hobhouse in delivering the judgment of the com- 

(1) (1919) 12 C. L. J. 146. (2) (1911) 14 C. L. J. 127. 
(3) (1912) 16 C. L. J. 354. (4) (1888) I. L. R. 16 Calc. 71. 
e (5) (1892) I. L. R. 16 Mad. 263. 
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mittee said: “It is contended, on behalf of the defendant, tbat the - 
payment of Rs. 300 a month was only to endure for the life of Jogi 
Deo, or at the most, for the lives of the three brothers. It is im- 
material which of those constructions is put forward. Either of them 
seems to their Lordships to be directly at variance with the terms of 


_ the agreement.” In another place it is taken for granted that the 


maintenance was a charge upon the zamindari. The language used - 
in the Razinamah in'the present case is very similar to that.employed 
in the document relied on by the Privy Council. If the grant in that - 
case was regarded as not being personal to the grantee and as being 
enforceable against the heirs of the grantor, it is equally clear that 
the grant of the monthly allowance in the present case enures for 
the benefit of the heirs of Sivaswami and is enforceable against the 
successors of Parvata Vardani in the zamindari. To my mind the 
caseof Narayana (1) is almosticonclusive upon this question. In 
another case, Mahomed J/ussain Khan v. Mahomed Nehaluddin 
Khan (2), the Judicial -Committee held that a grant of a similar 
nature is chargeable on the zamindari and enforceable by the 
descendants of the original grantee.” 

“Mr. S. Srinivasa Aiyangar referred us to the statement of law 
contained in volume 24 of Halsbury’s ‘Laws of England’ to the 
effect that a grant of this nature can be secured by a contract, that 
it is heritable, and can be enforced against persons who succeeded 
to the estate of the original grantor. In section 903 of that volume 
it is stated that “ the right created by an instrument (whether deed, 
will, codicil or statute) to receive a definite annual sum of money 


-is an interest which may be, strictly speaking, either a “rent charge” 


or “an annuity.” There can be no question that an annuity need 
not be charged upon the estate. The case of Turner v. Turner (3); 
decided that-an annuity though a personal estate, if given to man 
and his heirs, would descend to the heir in default of alienation. In 
section 933 the mode of creating annuities is referred to: “To create 
an annuity by instrument inter vivos, a deed, as a general rule, is 
necessary, An annuity is frequently secured by a personal covenant. 
That an annuity can be for the life of the annuitant or perpetual 
has also ‘been laid down in a number of decided cases. Ordi- 
narily under the English taw the remedy open to a person in whose 
favour an annuity has been created is to seek for the administration 
of the estate of the grantor and if it is secured by will to sue the 
executor that a fund be set apart from which the annuity may be 


(1) (1892) I. L. R, 16 Mad. 268. (2) (1883) 13 C. L. R. 330., 


(3) (1783) 1 Bro. C. C, 316. _ 
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made payable in perpetuity. Mr. K. Srinivasa Aiyanger argued , 
from this that as the present claim is not for administration and as 
there is no precedent in this country for the selting apart of a parti- 
cular fund for’allocating a specific portion, of property from which 
the annuity -may be paid, the suit is not sustainable. The remedy 
open to a person in whose favour an annuity is created is not to 


` bring an administration action only. Ifassets are admitted, a suit 


to.,recover arrears will lie. Of course. it.will always be open to the 
defendant t6-plead that he has no funds in his hands from which the 
annuity can be paid. Tt may be that the annuitant runs the risk of 
getting.a useless decree in case he does not obtain a charge upon 
any :specific property for the payment of his annuity. In the present 
case the plaint claims that the annuity should be charged on specific 
property. Even if the allowance in the present case is not to be 
regarded as a charge on the whole zamindari, I see no objection to 
granting the plaintiffs prayer that it be secured to him by making it 
a charge on a portion of the property in the hands of the defendant. 
My view is that the language of the razinamah amounts to creating 
a charge on the zamindari. - Even in that view it is desirable that 
the charge should be restricted to:specific portions of the zamindari. 
This is often done in maintenance cases ; and it is in the interests of 
the defendant that he should not be fettered in the enjoyment of 
his-property by fixing on it a general charge affecting the whole 
estate. For all these reasons I am of opinion that the allowance 
secured by Exhibits Q-2 and Q-3 is enforceable against the heirs 
of the grantor. and ‘payable. from out of the assets ‘of that grantor 
which are in the hands of the defendant, subject to the reservation 
that a specific portion of his estate be charged with its payment.” 
“The next contention of the learned:Vakil for the Appellant is 
that this contract to pay a.monthly allowance does not run with the 
land and therefore ithe grantee’s heirs cannot sue to recover it from 
persons holding the zemindari Two decisions-of Allahabad High 
Court, namely, Sri Thakurji Maharaj v. Lackmi Narain (1) ; Ram 
Gobind v. Sri Thakurji Maharaj (2\, were cited in this connection. 
In both those cases there was a transfer of property on condition 
that the transferee should pay the land revenue due upon the portion 
retained by the transferor and should further pay him a monthly 
allowance. The transferee conveyed his property to third persons. 
lt was held that those third persons were not bound to „pay that 
monthly allowance for all time to come. No case is quoted in the 
judgment nor is the deed of transfer set out. ` It is probable that, 


(1) (1913) 11 A. L. J. 272. “a ~ (2) (jor3)a1 Ay L. J. 231. 
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a purely personal right was secured by the contract. In the present 


‘case the language of the grant makes the grantor’s heirs liable for 


all time to come.” 

“I am also inclined to think that a grant of this kind is covered 
by the second clause of section 40 of the Transfer of Property Act 
which says “where a third person is entitled to the benefit of an, 
obligation arising out of contract and annexed to the ow nership of 
immovable property, but not amounting to an interest herein or 
easement thereon, such right or obligation may be enforced against 
a transferee with notice thereof or a gratuitous transferee of the 
property affected thereby.” In the present case Sivaswami was en- 
titled under the contract’to an allowance. The contract is annexed 
to the ownership of the zamindari of Ramnad as is clear from the 
language employed in exhibits Q. 2 and Q. 3. It may be that 
Sivaswami’s right did not amount to an interest in the property. 
Nonetheless according to the language of section go the benefit is 
enforceable against a gratuitous transferee and against all transferees 
with notice of the original grant. There are no Indian cases upon 
this point, but as the language seems,very apt to cover the present 
case, although in terms chapter 11 of the “ Transfer of Property Act” 
is not applicable to Hindus. I see no reason why the principle of 
that section should not be applied to the facts of the present case.” 

“I may refer to the decision of the Court of Appeal io Æx parte 
Graham (1), quoted by Mr. K. Srinivasa Aiyangar. It is an au- 
thority for the position that, so long as the grantee is in possession 
of the rents profits of the land from which the allowance is payable, 
although no charge was created in his favour nor was there any 


- covenant running with the land, the grantee could enforce his rights 


as against the grantor. Before dealing with the other contentions 
of the Appellant, it is necessary to dispose of the question whether 
the allowance made payable under Exhibits Q.2 and Q. 3 was 
a charge upon the zamindari of Ramnad.- I am inclined to hold 
that itis. We have to remember that the document is of 1861 when 
the parties were not as fully conversant with legal technicalities as 
they are to-day. It must also be borne in mind that Sivaswami 
claimed the whole zemindari, and it is hardly conceivable that he 
would have been content to take a personal covenant for the pay- 
ment of the allowance when he had laid claim to the zamindari it- 
self, Further, if no charge is intended to be created upon the 


*- zamindari it was hardly necessary in these two documents to use .the 


expression “the defendant and her heirs holding the zamindari.” 
(1) (1889) 42 Ch. D. 343. l 
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Moreover the grant was in the nature of one for maintenance and 
it is well understood that maintenance ordinarily comes out of an 
estate in the possession of the promisor. It is conceded that no 
special language is necessary to create a charge. It depends upon 
the intentions of the parties ; and I am of opinion that the parties 
intended from the circumstances, I have set forth, that this main- 
tenance should be a charge on the zamindari. In Narayana Ananga 
v. Madhava Deo (1), to which I have already referred, Lord Hob- 
house assumes that language similar to the present, would create a 
charge upon the zamindari; and it was held in Mahomed, Hussain 
Khan v. Mahomed Nehaluddin Khan (2), that it is permissible to 
refer to the surrounding circumstances to see whether there was an 
intention to create a charge. Reference may also be made in the 
case of Hem Chunder vy. Atul Chunder (3). My conclusion is that 
the allowance in fa vour of Siva8wami and his heirs is a charge on 
the zamindari.” 

“Mr. S, Srinivasa Aiyangar contended that such permanent and 
heritable grants are not unknown to Hindu law. The ancient Hindu 
Smriti writers referred to it as nibandha. Ordinarily the term im- 
ports permanency. The origin of nibandha grant seems to lie 
in the Ruling Chiefs making hereditary grants to their dependents 
as remuneration for meritorious services rendered to them.. They 
were money allowances from generation to generation or grants of 
land. In later years this practice was followed by zamindars, All 
the authorities relating to the “nibandha grant” are collected in 
Colebrook’s Digest Vol. 1, pages 442 and 443. See also Salavarirao 
v, Purushotam Sidhesvar (4). l am referring to this contention to 
point ‘out that there ıs nothing repugnant to Hindu law ın making 
such a perpetual grant. - lt was pointed out in Nafar Chandra 
Kundu v. katnaniala Debi (5) and Dinesh Chandra Koy Choudhury 
y. Liraj Kamini Dasee (6), that the principles of the Tagore case 

*|Zagore v. Zagore(7)| against grants in perpetuity should be restricted 
to cases of grants contained in wills ; the Judicial Committee pointed 
out in that case that there was nothing 1m Hindu Jaw to warrant a 
grant of the kind before them in perpetuity in favour of unborn 
persons. But where a hereditary grant of this kind is in the con- 
templation of Hindu text writers their Lordships have expressly 
guarded themselves against saying that such a provision will be 
obnoxious to the rule against perpetuities.” 


(1) (1892) I. L. R. 16 Mad. 268, (2) (1883) 13 C. L. R. 330. 
(3) (1913) 19 C. L, J. 138. (4) (1872) 9 Bom. H. C. R. 99. 
(5) (910) 13 C. L. J. 85- * 16) (ag11) 1. L. R. 39 Calc, 87, 


(7) (1872-73) 1. A. Sup. 47. 
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De Gruyther, K. C. (and Æ. B. Raikes) for the Appellant: It is 
merely ‘an agreement in personal covenant and does not create a 
charge upon the zamindari. The grant limits¢he annuity to lineal 
heirs, The words “putra poutradi” are not words of: inheritance. 
Ekradeswar Singh v. Janeswari Bahuasin (1). Again, the grant 
offends against Hindu law as it creates an estate in perpetuity. In 
any case on the death of the widow the only persons who could 
carry on the suit would be the persons entitled on the death of 
Ramamani Ammal, and not the plaintiff who bought the widow’s 
Tights from the reversioner. (Mayne’s Hindu Law paragraph 639 
referred to). In Akkana v. Venkaya & Others (2), it was held that 
the presumption is that the widow has not put income into husband’s 
estate. Being her own money the only person entitled to sue is 
next heir of widow. The suit cannot be revived by the reversioner. 


[Lord Phillimore : Order XXII, r. 10]. 
Balabai v. Ganesh Shankar Pandi (3) referred to. 


Sir Earle Richards, K. C. and K. Brown for the Respondent 
were not called upon. 


The judgment of their Lordships was delivered by 


Lord Phillimore :—This is an appeal from the decree of the 
High Court of Judicature at Madras, affirming, with a modification, 
the decree of the District Judge of Madura, who ordered that the 
second defendant, that is the present appellant, should pay out of 
the income of the Ramnad zemindari to the third plaintiff, the 
present respondent, the sum of Rs. 24,126-r1o0-8 with interest, and 
should also pay future instalments from the date of the plaint at 
the rate of Rs. 700 a month, and gave that plaintiff the costs of the 
suit. = 

The first question which the Board has to decide is upon the 
construction of a deed of compromise, which is the root of the title 
of the third plaintiff. That compromise passed between the ancestor 
of the appellant and the ancestor, though not the lineal ancestor, of 
the respondent, and by that compromise between two parties claim- 
ing the impartible zemindari, the ancestor of the present appellant 
retained the zemindari subject to his giving up one village and pay- 
ing an annual sum of Rs. 7oo per month to the ancestor of the 
present respondent. It has been contended that the effect of that 
compromise was to limit the payment of Rs. 700 to the lineal 
heirs of the grantee and that, as the present respondent is only a 

s(2) (1914) L. R. 41 1. A. 275 (285) 5 18 C. W. N. 1249. 
(2) (1901) I. L. R. 25 Mad. 351. (3) (1902) 1. L, R. 27 Bom. 162, 
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collateral heir and only represents, by virtue of the assignment - 


under which he claimed, a nearer collateral heir of the grantee, he 
is not within the terms of the deed. Both Courts below have 
taken the opposite view and their Lordships see no reason to differ 
from that view. The ground may be put quite shortly: It was a 
compromise dividing the estate—not dividing the estate equally by 
any means, but giving a share to the grantee of this annuity, and a 
larger share to the other party. The less successful party got a 
village and an annuity, the more successful party got all the rest of 
the property. There is every reason to suppose that the intention 
of the parties was that, just as one side was to keep the majority of 
the property for himself and his heirs, lineal or collateral 2s the case 
might be, so the other s ide was to have the village, and in the same 


way, the annuity, for himself and his heirs lineal or collateral as the, 


case might be. If the question of construction be determined with 


reference to the village, the sense of this view is even more marked. 
' Therefore one of the grounds for the appeal fails. 


A second contention was that this was a creation of a kind of 
perpetuity, which the law did not allow, or an attempt to create a 
permanent relation which was impossible of creation. Whatever 
might be said about that, if this agreement lay in covenant, seeing 
that it lies in charge, there is no difficulty in making it perpetual as 
long as there are lineal or collateral heirs of the grantee, and in our 
view the District Judge and Mr. Justice Seshagiri Aiyar, in the 
High Court, were right in holding that this is a charge. In that 
respect, and in that respect only, we differ from the view taken by 
the learned Officiating Chief Justice. If itis a charge the modifi- 
cation which the High Court made in the decree of the District 
Judge is, by the allowance of counsel for the appellant, not injurious 
to his client. The decree of the District Judge may well be read 
as making the annuity a charge on the whole Raj, and it is very 
much more convenient, and indeed in the interest of the appellant, 
that it should be limited in the way proposed by the decree of the 
High Court, that is to say, that it is to be referred back to the Dis- 
trict Judge so that he shall settle on what part of the Ramnad zemin- 
dari the charge shall be allowed. That being so, there is no objec- 
tion to the decree so far. i 

A point was taken that the- third plaintiff, claiming under an 
assignment from a nearer reversioner, had not made out his title to 


the assignment; that it was void for want of consideration ; that it 
was obtained by fraud, or some similar objection. It is enough to 
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say that their Lordships agree with the Courts below in saying that 
there is nothing in any of these points. 

The one matter which requires a little more consideration is 
as to the title of the third plaintiff to maintain his decree for 
the arrears of the annuity. Now the suit in the first instance was 
brought by the first plaintiff, who claimed to be the ‘adopted son 
of the previous grantee, and the widow of the previous grantee as 
second plaintiff, and she sued for herself and for her heirs; 
“Plaintiffs therefore pray”—that is the adopted son and the widow— 
“for a decree in favour of the first plaintiff and his heirs, or the 
second plaintiff and heirs as may be found entitled.” No doubt the 
prayer goes on to pray that the declaration may be in favour of the 
first plaintiff and his heirs or the second plaintiff and reversioners, 
and that the arrears may -be paid to the first plaintiff or the 
second plaintiff as the case may be. The first plaintiff sued as an 
adopted son, and his claim was found to be unfounded, and 
he was dismissed and has not appealed. The second plaintiff, the 
widow, died in March, rgro, and shortly afterwards the next rever- 
sioner sold his rights to the third plaintiff for a small consideration 
and in order to effect a family settlement. Among the rights which 
be professed to pass were the widow’s claim to the allowances. 
Thereupon the present third plaintiff petitioned to be substituted 
in the suit in place of the second plaintiff, so that he might carry 
it on, and he set out by reference the deed of assignment as part of 
his title and prayed that he might be “brought on record as legal 
representative in place of the deceased second plaintiff.” The 
present appellant resisted this application on the ground that the 
assignment was fraudulent, and perhaps for other reasons; but he 


‘took no objection based on the fact that the third plaintiff was 


claiming to be brought on the record as the legal representative of 
the deceased second plaintiff ; he did not say that, while he might 
go on the record as the assignee of the next reversioner, and to that 
extent fulfil part of the position of the deceased second plaintiff, he 
was not the legal representative of the deceased second plaintiff, 
and could not exhaust the whole claim by being substituted for her ; 
and, he not taking that point, the learned Judge made an order 
which declared the third plaintiff to be the legal representative of the 
deceased second plaintiff, and that the suit do proceed. It may be 
observed in passing that if the third plaintiff was only a partial legal 
representative of the second plaintiff the suit which was proceeding 
as to the arrears would have been defective. It is now said, and 
very elaborately argued on behalf of the appellant, that the present 
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respondent is not and cannot be the legal representative of the 


widow so as to bein a position to claim for or give a good discharge ~ 


for the arrears, which were very considerable, of the annuity, and 
that therefore the suit fails as regards all that claim, and must be 
limited to a declaration de futuro. Their Lordships think the answer 
to this is that a widow may so deal with the income of her husband’s 
estate as to make it an. accretion to the corpus, It may be that 
the presumption is the other way A case has been cited to their 
Lordships which seems so to say.* But at the outside it is a pre 
sumption and it is a question of fact to be determined, if there is 
any dispute, whether a widow has or has not so dealt with her 
property. The third plaintiff when he petitioned to be substituted 
in her place-relied upon a title which purported to assign to him the 
Widow's arrears of the annuity as well as the right to the annuity 
de futuro, and if there was an accretion to the estate that title would 
be a good one, the next reversioner could pass it to him and he 
properly represents the estate in respect of the whole, As no 
objection was taken, as no issue was raised, as the matter was not 
even raised on appeal from the District Judge (because we cannot 
take a general allegation in the memorandum of appeal as pointing to 
this question), it was too late to raise it after the High Court had 
decided the matter, and it is therefore not open to their Lordships 
to consider whether or not a good case could have been made 
requiring the addition of some other representative of the widow. 

Upon the whole, the case for the appellant fails, and their 
Lordships will humbly advise His Majesty that the decree of the 
Court below should be affirmed, and that this appeal should be 
. dismissed with costs, 


Douglas Grant—Solicitor for the Appellant. 
Chapman, Walker & Shephard—Solicitors for the Respondent. 


J. KR Appeal dismissed, 
# Akkana v. Venkaya and others (ante). (1901) I. L. R, 25 Mad. 351. 
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Before Mr. Justice N. R. Chatterjea, and Mr. Justice Panton, 
AMINADDI AND OTHERS 


9. _— 
TARINI CHARAN MONDAL AND OTHERS.* 


Diluvion—Tenani—Rent, non-payment of—Title, extinguishment of —Public 
property—Accretion. f 
The defendants held certain land as reformation in situ of land which they held 
under” the Government in a Government khas mehal. The land was submerged; 
in tHe year 1872 and reappeared in 1906. The land diluviated in the very same 
year that the tenants (defendants) obtained a lease of the land from the Govern-. 


ment. The defendants did not pay any rent during the long period ofsubmergence ' ; 


of the land. The plaintiff claimed the land as.an accretion to his land : 


Held, that the defendants had no right to the land at the time when it re-appear- ~ 


ed, and that the plaintiff was not entitled to the land as accretion, as the defendants 
were entitled to set up the rights of the Government: Hem v. Ashgar (1) referred 
to: Arun v. Kamini (2) disting uished. Š 


Appeal by Defendants Nos. 1, 4, 5 and 6. 
Suit to recover possession of newly-formed Chur land as accre- 


_- tion to the plaintiff’s raiyati jote land, and for mesne-profits. 


The material facts and-arguments appear from the judgment. 
Babu Brojendra Nath Chatterjee for the Appellants. 


Babus Dwarka Nath Chuchesbutly and Sarat Chandra Dutt for 
the Respondents. 


` 


LAV 
The judgment of the Court was as follows: g 
This appeal arises out of a suit to recover possession ‘of newly- 
formed chur land as accretion to the plaintiffs’ raiyati jote land, and 
for me:ne-profits~ ` 
The defence was that the land was reformation in situ of land 
which the defendants held under the government in a Government 
khas -Mehal, and which had been submerged in the-river. 
— It appears that ‘the land was submerged in the year 1872 and 
reappeared in 1906. After the reformation, the defendants took 
possession of the land and they have been in possession since then. 


® Appeal from Order No. 260 of 1917, against an order of J. Macnair, Esq., 
District Judge of Backergunge, dated the 26th April, 1917, reversing that of Babu 


` Madan Mohan Saha, Munsiff of Barisal, dated the 11th April, 1916. 


(1) (1879) I. L. R. 4 Cale. 894. 
(2) (1913) I. L. R. 41 Calc. 683 3 19 C. L. J. 272 


. a 
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A Commissioner appointed by the Court of first instance found 
that the disputed land was included in dags nos. 143 and 144 of 
the map of 1876. Theland was identifiable and in fact it had 
formed on the site of the land of the potta (Exhibit B) under which 
the land had been let out to defendants in the year 1876. Having 
regard to these facts, the Court of first instance dismissed the suit. 

On appeal, the learned District Judge held that the rights of the 
defendants to the land had been extinguished by reason of their not 
having paid any rent during the long period of submergence of the 
land, and that the land therefore was an accretion to the plaintiff’s 
estate. The defendants have appealed to this Court. 

The learned Judge relied upon the case of Hem Nath Duit v. 
Ashgar Sindar (1). In that case it was held that, where land held 
by tenants with rights of occupancy was completely submerged for 
` a number of years, and during the period of such submersion, no 
- rent was paid by the tenants, the tenants had, by non-payment of 

the rent during the period of submersion, forfeited their rights of 
occupancy. That case was followed in another case, Saligram Singh 
v. Puluk Pandey (2), where this Court held that under section 6 of 
Act VIII of 1869 a raiyat retains his right of occupancy only so long 
as he pays rent, and that ‘although mere non-payment of rent might 
not be conclusive evidence of abandonment, non-payment of rent 
taken with submergence of land is sufficient to indicate an extinc- 
tion of the right of occupancy” In that case, an occupancy holding 
diluviated at a time when Act VIII of 1869 was in force, and the 
lands remained under water fot 13 years before the Bengal Tenancy 
Act of 1885 was passed. It was held that whatever right was acquir- 
ed by the raiyat was extinguished by the non-payment of rent 
during the period of sub mergence before the Bengal Tenancy Act 
of 188s came into force and the provisions of that Act could create 
no new rights in favour of the plaintiffs, nor revive those which had 
already been extinguished. 

_ On behalf of the appellants reliance has been placed on the 
decision of the Privy Council in Arun Chandra Singh v. Kamini 
Kumar (3), in support of the proposition that the rights of the 
tenants were still subsisting even though they paid no rent during 
the period of submergence. Referring to the case of Hem Nath Dutt 
v. Ashgar Sindar (1), the Judicial Committee observed “ Their 
Lordships -however do not find themselves in accord with the rule 
of law expressed in that case. They think that the principle appli- 


(1) (1879) I. L- R. 4 Calc. 894. (2) (1907) 6 C. L. J. 149. 
(3) (1913) I. L. R. 41 Calc. 683 ; ‘19 C. L. J. 272. 
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cable to this class of cases is correctly enunciated in Mazhar Rai v. 
Rameat Singh (1). In the latter case where the lands’ of certain 
tenants became submerged by the action of a river, and the tenants 
though they ceased to pay rent during the period of the submersion, 
made no overt indication of their intention to relinquish the said ` 
lands, but on the contrary, on the river again shifting its course, 
laid claim to lands which had emerged and which they alleged to 


be identical with their former’ holding, it was held that there had ~ 


been no relinquishment. The Allahabad Court observed that-it, . 
could not agree that the view of law expressed in Hem Nath 
Duyts case (2), “though it may be sound in Lower Bengal is appli- 
cable to these Provinces.” The judgment proceeded upon the 
ground that Act XII of 1831 and the Acts of a like nature which 
preceded it assumed that a tenancy of agricultural lands once entered 
upon continues until determined by effluxion of time, or by mutual 
consent, or in one of the ways provided for by statutory enactment, 
but mere non-payment of rent does not of itself determine the 
tenancy. 


In the case of Hem Nath Duti (2), the tenant wasa raiyat and 
the case was governed by the provisions of Act VIII of 1869 under 
which a tenant could have a right of occupancy only so long as he 
paid rent; whereas in the case before the Judicial Comnfittee the 
diluviated lands formed part of a permanent, heritable and transfer- 
able tenure. Their Lordships observed: “The diluviated lands 
formed part of a permanent, heritable and transferable tenure: until 
it can be established that the holder of the tenure has abandoned 
his right to the submerged-land, it remains intact,” and it is 
accordingly contended on behalf of the respondent that the observa- 
tions of their Lordships were directed to permanent tenure such as 
were under consideration in that case. 


In the present case the lands diluviated in the very same year 
that the tenants obtained a lease of the land. They did not there- 
fore even acquire a right of occupancy. The land remained under 
water for a period of more than 30 years. In these circumstances 
it is difficult to hold that the rights of the defendants were subsisting 
at the time when the land re-appeared. It is unnecessary -however 
to consider in the present case the effect of the decision of the Privy 
Council upon the rights of a tenant governed by the provisions of 
Bengal Act VIII of 1859, because even assuming that the defen- 
dants rights were extinguished, the plaintiff is not entitled to the. i 


(1) (1896) IL. R..18 All. 290. (2) (1879) I. L. R. 4 Calc. 894. 
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land as accretion, as the defendants are entitled to set up the rights 
of the government, 

In the case of Lopes v, Muddun Mohun Thakoor (1), Lord Justice 
James in delivering the judgment of the Judicial Committee observed : 
“This principle is not merely of English law, not a principle peculiar 
to any system of Municipal law but it is a principle founded in uni- 


versal law and justice, that is to say, that whoever has land, wherever- 


it is, whatever may Be the accident to which it has been exposed, 
whether it be a vineyard which is covered by lava or ashes froma vol- 
cano, or a field covered by the sea or by a river, the ground, the site, 
.property remains in the original owner.” Referring to the provisions 
of the 4th cliuse of the Regulatioa XI of 1825, he said: “It is 
to be observed, however, that that clause refers simply to-cases of gain 
of acquisition by means of gradual accession. There are no words 
which imply the confiscation or destruction of any private person’s 
property whatever. Ifa regulatiog is to be construed as taking 
away anybody’s property, that intention to take away ought to be 
expressed in very plain words, or be made out by very -plain and 
necessary implication. The plaintiff here says “I had the property. 
It was my property before it was covered by the Ganges. It re- 
mained my property after it was submerged by the Ganges. There 
was nothing in that state of things that took it from me and gave it to 
the Government. When it emerged, there was nothing that took it 
from me and gave it to any other person” andin answer to such a 
claim it would certainly seem that something more than mere re- 
ference to the acquisition of land by increment, by alluvion or by 
what other term may be used, would be required in order to enable 
the owner of one property to take property which had been legally 
vested in another. In the result their Lordships held that ‘lands 
washed away and afterwards reformed on an‘old site which could 
be clearly recognised are not lands gained within the meaning of 
section 4, regulation XI of 1825 viz., they do not become the pro- 
perty of the adjoining owner, but remain the property of the original 
owner.” 

As already stated, it has been found that the land is reformation 
in situ. That being so, it cannot be claimed by the plaintiff as 
accretion to his estate. The ground upon which the judgment pro- 
ceeds, is that if the rights of the defendants were extinguished before 
the land reappeared, the land~must be held to be accretion to the 
plaintiff’s estate. The learned pleader for the respondent contended 
before us that that must be so because the land became part of the 


(1) (1870) 13 M. I. A. 467. 
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river or public domain and that the plaintiff, therefore, acquired 
title to it by contiguous accretion. 

If, however, as has been found in the case, the land is reforma- 
tion in situ, wedo not see how it can’ be claimed by the plaintiffs as 
accretion to their estate. Although the defendants may have no 
rights under the lease which they obtained from Government, the 
latter as the owner of the Khas Mehal is entitled to the land. As 
proprietor of the Khas Mehal, Government stands in the same posi- 
tion as a private zamindar ; and if the Government as the owner of 
the Khas Mehal had resisted the plaintiffs’ claim, we do not think 
that the latter could have enforced their claim, having regard to the 
fact that the land is reformation fn situ. The only person interested 
in the land isthe Government, the owner of the Khas Mahal, and the 
Government has not raised any objection to the defendant’s holding 
the land which they have been holding ever since its formation. 
They have held it, professing to do so as tenants under the Govern- 
ment, and in assertion of the same right in which they held under 
the gotta before the submergence of the land. 

In these circumstances, we think that the view taken by the 
learned District Judge that the land must be held to be accretion 
to the plaintiffs’ estate merely because the defendant’s right under 
the lease might have been extinguished, cannot be supported, 

The result is that the decree of the lower Appellate Court must 
be set aside and that of the Court of first instance restored with 


- costs. We assess the hearing-fee in this Court at one gold mohar. 


A.T. M, > Appeal allowed, 


Before Mr. Justice Fletcher and Sir Syed Shamsul Huda, 
Knight, Judge. 


SHAIKH ALA BUX AND OTHERS 
v. 
SHAIKH KHIDIR AHMED anD orfers.* 


Civil Procedure Code (Act V of 1908), section 99—Fudgment, written and duly 
signed by one judge, but pronounced by another judge—Irregularity. 


* Appeal from Appellate Decree No. 69 of 1917 against the decree of Babu 
Asutosh Ghose, Subordinate Judge, Hooghly, dated the roth January, 1917, 
affirming that of Babu Gopaldas Ghose, Munsiff, Uluberia, dated the roth 
Febrnary 1916. - e 


Vor. XXİX.] HİGH COURT. 

An appeal was heard by A, the first Subordinate Judge of Hooghli, who had 
many duties cast upon him and amongst others to hold courts at other places 
besides Hooghly. The judge having written and signed his judgment found it 
inconvenient to himself, having regard to other public duties he had to discharge, 
to be present in the court house to pronounce the judgment so written and signed 
by him. He accordingly invited the second Subordinate Judge of Hoogbly to 
read in open court the judgment he had written and signed. 


Held, that séction 99 of the Civil Procedure Code clearly covers a case 
like this. It is a mere irregularity not affecting the merits of the case and does 
no harm to either party in suit. 


Held, further, that it is well known that Judges have from time to time 
owing to ill health or other unforeseen circumstances when they are unable to be 
present at the court house, to ask one of their colleagues to read the judgment 
in open Court. i 


Appeal by the Plaintiffs. 


Suit to establish title and to,recover possession of three plots 
of Jand. 


The material facts and arguments appear from the judgment. 
Dr. Jadunath Kanjilal for the Appellants. 


Babus Surendra Nath Guha and Sisir Kumar Ghosal for the 
Respondents, 


The judgments of the Court were as follows : 


Fletcher, J :—This is an appeal by the plaintiffs against the 
decision of the learned Subordinate Judge of Hooghly, dated the 
goth May,-+916, affirming the decision of the Munsiff of Uluberia. 
The suit was brought to establish title and to recover possession 
of three plots of land. The first Court decreed the suit as regards 
plots Nos. 1 and 2. Against that decision, the defendant No. 7 
appealed and a cross-appeal was preferred by the plaintiffs. What 
bappened in the lower appellate Court was this: the learned judge 
who presided over that Court, namely, the learned first Subordinate 
Judge of Hooghly apparently had many duties cast upon him and, 
amongst others, to hold Courts at other places besides Hooghly. 
In this case, the learned judge having written and signed his judg- 
ment found it inconvenient to himself, having regard to other public 
duties he had to discharge, to be present in the Court house at 
Hooghly for the purpose of pronouncing the judgment so written 
and signed by him. In these circumstances, the learned judge 
invited his colleague—the_learned second Subordinate Judge of 
Hooghly to read in open Court the judgment that he had written 
and signed. It is said that the whole thing is invalid. Of course, 
the only effect of that would be, If we assent to Dr, Kanjilal’s argu- 
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ment, to direct the learned first Subordinate Judge to attend at the 
Court house at Hooghly and to read out this judgment written and 
signed by him so that the appellants may be satisfied tbat the 
learned judge has properly discharged the public-duty cast upon 
him by the law. I do not think that that is so required. It is well- 
known that Judges have, from time to-time, owing to ill health or 
other unforeseen circumstances when they are unable to be present 
at the Court house, to ask one of their colleagues to read the 
judgment in open Court. It is said that this procedure is unautho- 
rised by the terms of the Civil Procedure Code. Even if it is, 
section 99 clearly covers a case like this. It is a mere irregularity 
not affecting the merits of the case and does no harm to either 
party in the suit. It is absurd to direct the learned judge to read 
this judgment in open Court again which has been read by his 
colleague, 


The other point is this : the learned judge of the lower appellate 
Court has dealt with the facts perfectly clearly in his judgment. 
He has stated in the appeal and the cross appeal as to which 
portion of plot No. 2 the plaintiffs are entitled to succeed and as 
to which portion they are not entitled to succeed. He has drawn up 
his decree correctly and no reasonable person can have any doubt as 
to what the learned judge meant. It is said, however, that because 
the learned judge remarks that both the appeal and the cross- 
appeal fail, his judgment cannot stand and it is stated that these ` 
errors crept in owing to the violation by the learned judge of the 
terms of the law by not attending the Court house personally. If 
the learned judge has omitted to perform his duty by not attending 
the Court, nevertheless his judgment has got to be read ina - 
reasonable manner and when it is read with the clear findings of 
fact and the decree, no reasonable person can have any doubt as 
to what the learned judge meant to decide. 


The present appeal fails and must be dismissed with costs. 
Shamsul Huda, J :—I agree. 
R. M. M, Appeal dismissed, 


/ 


‘Vou. XXIX,) HIGH COURT. 


APPELLATE CRIMINAL, 


Before Mr, Justice Richardson, and Sir Asutosh Chaudhuri, 
Knight, Judge.. 


.AFIRUDDI CHOKDAR AND OTHERS 
D. 
KING-EMPEROR.* 


Charge—Form and contents of—Grievous hurt— Fudge, duty of —Charge, delivery 
of, in Bengali—Fudge unacquainted with Bengali— Fudge’s charge. 

d The form and contents of a charge vary with the circumstances of individual 
cases, with the nature of the evidence the Judge is to deal with and the mode in 
which the case for the prosecution and the case for the defence are conducted. 
Generally speaking, it is usual to begin a charge by setting out the offence or 
offences which the prisoner is charged with having committed and explMning the 
law relating to those offences, Then the case for the prosecution and the-case for 
the defence may be referred to, and such comments made on the evidence adduced 
on either side as the Sessions Judge may think it desirable or useful to the Jory 
to make. Care should be taken to place the defence set up fairly before the Jury 
and to ensure that the Jury appreciate the issue or issues which they have to try. 
The charge should include’ the ‘usual warning as to the duty of the Jury to the 
prosecution-on the one hand and to the prisoner on the other. 

\ 


~ The Judge is entitled to tell the Jury that when a prisoner is charged with 
wounding another, the burden of proving that the wound was inflicted in the 
exercise of the rights of private defence, lies on the prisoner. The Judge may 
go further and say that a plea in this form “I was not present and did not strike 
the complainant but if I did strike him, I acted in self-defence,” is not very con- 
vincing. Nevertheles““it is open to a prisoner to adopt such a defence in the 
alternative, and if he cannot satisfy the Jury that he did not strike the complainant 
but can satisfy them either by the cross-examination of the complainant’s 
witnesses or by adducing evidence on his own behalf that in striking the complain- 
ant he acted in self-defence, then he is entitled to an acquittal. * 


+ 
Per Chaudhuri, F: The Judge’s charge is not only for the purpose of} stating 
the law and explaining it to them, but also of- helping the Jury to find facts. He has 
Ë to advise the Jury as to the logical bearing of the evidence admitted upon the matters 
to be found by them. He ought to do that to limit the chances of error of the Jury. 


Per Richardson F.: If a charge is to be delivered in Bengali and the Sessions 
Judge is not himself sufficiently acquainted with that language to prepare’the charge 
“in Bengal himself it is open to him to obtain such assistance as he réquires from the 
officers of his Court. It is not desirable that he should resort to the services of 

the Public Prosecutor for this purpose, g 


` Appeal by the Accused under section 410 of the Criminal Pro- 
cedure Code, 


* Criminal Appeal , No. 127 of 1919, against the decision of J. Macnair Esq; 
Sessions Judge of Faridpur, dated the 8th February, 1919. 


~ 
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The accused were sentenced to various terms of imprisonment 
under sections 148 and 304 read with section 149 of the Indian 
Penal Code. 

Mr. K. N. Chaudhuri, Mouloi A. K. Faslul Hug and Babu 
Alindra Nath Mookerjee for the Appellants. 

Babu Manmathanath Mookerjee for Mr. Orr for the Crown. 

The judgments of the Court were as follows : 


Richardson, J.:—The nine appellants were tried by the Ses- 
sions Judge of Faridpore and a Jury. The Jury found them all’ 
guilty under section 148 of the Indian Penal*Code, and also under 
section 304 read with section 149. They further found four of the 
appellants guilty of substantive offences under section 324. The 
Sessions Judge accepted the verdict of the Jury and sentenced the 
appellants to various terms of imprisonment, The appeal is based 
on the ground of misdirection in the charge delivered by the learned 
Sessions Judge to the Jury. 

The first part of the chrrge deals at some little length with the 
difference between stories which are wholly true, stories which are 
partly true and partly false and stories which are wholly false, No 
exception can be taken to this part of the charge but it may be doubt- 
ful whether it gave the Jury very much assistance. 

We have no desire in this connection to lay down any precise 
rule as to the form which a charge should take. ‘The form and 
contents of the charge will vary of course with the circumstances 
of individual cases, with the nature of the evidence the judge is to 
deal with and the mode in which the case for the prosecution and 
the case for the defence are conducted. Generally speaking how- 
ever it is usual to begin a charge by setting out the offence or 
offences which the prisoner is charged with having committed and Êx- 
plaining the law relating to those offences. Then the case for the 
prosecution and the case for the defence may be referred to, and 
such comments made on the evidence adduced on either side as the 
Sessions Judge may think it desirable or useful to the Jury, to make. 
Care should be taken to place the defence set up fairly before the 
Jury and to ensure that the Jury appreciate the issue or issues which 
they have to try. The charge should of course include the usual 
warning as to the duty of the Jury to the prosecution on the one 
hand and to the prisoner on the other. Having said so much I 
repeat that 1 by no means imply, that a charge must necessarily 
take one form rather than another. We should certainly not have 
interferedsin this case merely on account of the order followed by 
the learned Judge in the remarks which he addressed to the Jury. 


Vou. XXIX] | HIGH COURT. 


A great part of the difficulty which we have experienced in this 
case arises from the fact that there is no clear statement in the 
charge as to the case for the prosecution. In that respect the 
learned vakil who has appeared for the crown has rendered us, as 
_ he usually does, great assistance. The case for the prosecution as 

he stated it is as follows: — ; : 

There are 3 plots of land bearing numb2rs 340, 341 and 342. 
They lie contiguous to one another. In the settlement of the year 
1315, plot No 340 was recorded in the name of Julmat, the father 
of the accused, Lakman, plot No. 341 in the name of the complain- 
ant Umarali and his brother. and plot No. 342 in the name of 
Afiruddi, another of the accused. The plot in the complainant’s 
name lies batween the other two plots. Apparently nothing hap- 
pened till 1918 when a dispute arose between the’complainant’s 
party and the party of the accused as to some of the lands covered 
by plot No. 34. The complainant’s party informed the Sub-Divi- 
sional Magistrate that there was a dispute and applied for the de- 
marcation of the land. An Amin was sent out and he apparently 
- found that the plots had been subdivided,‘that several parties were 


in possession. He made his report to that effect. Subsequently the | 


complainant’s party. complained that the party of the accused had 
committed mischief on land in-possession of the complainant. The 
accused also went before the Magistrate and moved him to take 
proceedings under section 107 of the Code of Criminal Procedure. 
An enquiry was made and proceedings were in fact initiated under 
section 145 of that Code. That was the state of things at the time 
of the occurrence which is the subject matter of this case. Un- 
doubtedly there was an encounter between the two parties. On the 
side of the complainant’s party one man was killed and 4 men were 
seriously injured The prosecution alleged that on Sunday, the 
atst July, the complainant and his party had cut some jute on land 
comprised in plot No. 341. The accused came to know of that and 
went about collecting /athia/s. On Monday the complainant’ party 
cut more jute and the accused came to the place in a body consist- 
ing of mən variously armed with /a¢hés, spears and so forth. Those 
men fell upon the cofmplainant’s party with the result which I have 
mentioned. Upon the case so stated, the question of possession un- 
doubtedly arises, and one objection which, I think, may be properly 
“made to this charge is that the learned Sessions Judge has not dealt 
clearly with that question. What he said to the Jury is -this:—In 
order to decide this case if it is necessary to see who drew that crop 


- you will consider that evidence, but you are to remember that the 
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actual question you are sitting here to decide is not ‘who grew this 
crop’? but did these accused do the things alleged against them in 
the charges.” As to that, it may be, that there is no actual error of 
law in the passage quoted. But as it stands what is said is neither -7 
lucid nor very helpful. 

` As the learned Vakil for the Crown has put the case before us 
to-day, he has conceded that the evidence on this record on the 
question who was in actual posséssion of the land at or about the 
time of the occurrence, is so conflicting that it would be difficult 
for the Jury to come to any satisfactory conclusion on the point. 
Then he says that the question of possession does not very much 
matter, because, if the case for the prosecution is believed that the 
principal accused collected /a¢hials, went to the land, and assaulted 
the complainant and his party they committed the offence of 
rioting in as much as they had ample time to obtain the assistance of 
the authorities. It may be so but so far as I can see, that was 
not how the. case was laid before the Jury. Itis very doubtful 
whether the Jury were so instructed that they were able to appreciate 
the considerations which arose in such a state of things and the 
defence which seems to have been made. 

It is perfectly true that in the statements which they made 
when examined by the Court the appellants simply denied that they 
had gone to the land or had had anything to do with any riot. 
They were however represented by a learned pleader at the trial 
and the cross-examination of the witnesses shows that at any rate 
one of the defences set up was that the acctsed were acting in the 
exercise of the right of private defence of property. 

The guilt of the accused had also to be considered with refer- 
ence to the common object alleged in the charges. 

All we need say now however is that it does not appear to "us 
that the Jury were made fully acquainted with the nature of the 
case for the prosecution and the nature of the case for the defence. 

What I have said relates to the charge under section 148 and 
to the other charges in which section 149 of the Code is mentioned. ` 

There remains the charge against some of the accused under 
section 324. As to that charge the Sessions Judge says this, “ cer- 
tain persons are charged with causing certain wounds. If you 
find they gave those wounds they cannot plead right of private 
defence because they have not admitted giving those wounds.” 

It is conceded and very properly conceded by the learned 
vakil for the Crown that those words, as they stand, do not correctly 
represent the law. The Judge was entitled to tell the Jury that 


, 


. further and said that a plea in this form 


- translation of that part from an officer of his Court. 


VoL, XXIX.) HIGH COURT. 
when a prisoner is charged with wounding another, the burden of 


proving that the wound was inflicted in the exercise of the right of 

private defence lies on the Prisoner. The Judge might have gone 

“I was not present and 
did not strike the complainant but if I did strike him, I acted in 
self-defence,” is not very convincing. Nevertheless it is open to 
a prisoner to adopt such a defence in the alternative, and if he 
cannot satisfy the Jury that he did not strike the complainant but 
can satisfy them eitHer by the cross-examination of the complainant’s 
Witnesses or by adducing evidence on his own behalf, that in 
striking the complainant he acted in self-defence, then he is entitled 
to an acquittal. > s 

In our opinion the mode in wbich this case was placed before 
the Jury is defective and the conviction of the appellants and the 
sentences passed on them _Must be set aside. 
a fresh trial should be held and it seems advisa 
eshould be conducted by another Judge who will 
with a fresi mind. We accordingly direct that 
by the Additional Sessions Judge of Faridpur. 

I cannot leave this case ‘without making one or two observa- 
tions as to comments made at the Bar on the mode in which the 
Sessions Judge Prepared and delivered his charge. He tells us 
that he wrote one part of it in English and obtained a Bengali 


We consider that 
ble that the trial 
come to the case 
the case be retried 


Another part 
was obtained 


If the charge was to be delivered 
in Bengali and the Sessions Judge was not himself sufficiently 
acquainted with that language to prepare the charge in Bengali 
himself, it was in my opinion open to him to obtain such assistance 
as he required from the officers of his Court. 
however, to the learned Sessions Judge that it is not desirable that 
he should have resort to the services of the Public Prosecutor for 
this purpose. The remainder of the charge, the Judge tells us, 
was delivered in English and was translated sentence by sentence to 
the Jury by an officer of his Court If the Sessions Judge found a 
difficulty in addressing the Jury in Bengali there was, as it seems to 
me, no alternative open to him except to employ an interpreter, and 
no valid exception to the proceedings can be taken on this ground. 
Chaudhuri, J.—I entirely agree. I should like to add that it 
was difficult for 'me to follow the case from the Judge’s charge. 
I did not understand the case for the prosecution until the learned 
Vakil for the Crown placed it before us, The Jury may have found 


was also written in English and a translation of that 
from the Public Prosecutor, 


It-may be suggested, 
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it more difficult to follow it as the Judge’s charge was delivered 
through interpreters. No doubt the Jury are responsible for their 
verdict and are the sole Judge of facts ; but it is to be remembered 
that the Judge’s charge is pot only for the purpose of stating the 
law and explaining it to them, but also of helping the Jury 
to find facts. He has to advise the Jury as to the logical 
bearing of the evidence admitted upon the matters to be found 
by them. He ought to do that to limit the chances of error 
of the Jury. It is a privilege granted to Judges of our courts and 
a duty cast upon them. The learned Judge says that he “ placed 
the evidence of the witnesses before the Jury reminding them of 
the nature of the offence and dealing with some of the principal 
points” That hardly helps us to understand the manner in which 
he did so. In a cae of this character it is absolutely essential 
that the principal points should be clearly placed before the Jury 
and it should appear fron the Judge's charge that he did 
so. The law requires that in rioting cases, the common object 
should be clearly stated in the charge which the accused have to 
meet. He should exolain it in his charge. Having regard to the 
large number of persons and plots of lands concern2d in this case, 
the different kinds of title which were apparently set up and the 
question of possession involved, the case for the prosecution and 
the defence should have been set out in the Judge’s charge in 
greater detail, to enable us to judge whether the points requiring 
consideration had been clearly put before the Jury. Two points 
strike us as very important, nane'y, the point of time when the 
accused knew that their crops were going to be cut, and whether 
they could have sought the assistance of the police in time to 
prevent the alleged aggression, but there is hardly any indication in 
the charge that those points were put before the Jury. It is no 
use referring to colour charts in dealing with evidence. They may 


confuse the Jury. I do not doubt that the learned Judge tried his 


very best to put the matters he considered necessary before the 
Jury, but judging from the charge alone we consider it unsatisfac- 
tory. It is inconvenient to have the charge delivered through 
interpreters. It may be worse than that. But upon the explanation 
given by the learned Judge that he corrected and supervised the 
interpretation I do not think the manner in which the charge was 
delivered in this cise is open to serious objection. But for the 
reasons above given I agree in directing that a retrial be held by the 
Additional Sessions Judge of Faridpore. 

ATM Retrial ordered, 


, 
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BANWARILAL SINGH 


- 0. z 
DWARKANATH MISSIR AND OTHERS* 


Permanent tenure—Evidence Act (I of 1872), section 90—Presumption—Docu- 

ment, copy of—Original lost—Proof—Bengal Tenancy Act (VIII of 1885), 

` section 18A—Admissions, by guardians and by Court of Wards, if binding— 
Omission to take objection as to admissibility of document—Inference. 


p 


A darmakurrari lease was granted on the 20th February, 1830. The original 
of this document was not in existence and a copy which was taken in 1861 was 


produced. This was produced in Court on several occasions before. There was 


no proof of the execution of the original : 

Held, that the presumption mentioned in section go of the Evidence Act, was 
applicable to the copy produced: Shahsadi Begam v. Secretary of State for 
India (1) followed. ‘ i 

Section 18A of the Bengal Tenancy Act lays down that nothing contained in 
an instrument to which exception is taken, can be used as evidence as agginst the 
landlord of the permanence of the tenure mentioned in such instruments. 
The section does not prevent the use of the docurhent for an entirely different 
purpose, namely, to show that there was an assertion by the tenure-holder at 
the time that his tenancy was of a particular description. . 

Guardians of a person of an infant, are not competent to bind the ward by 
an admission as to his property rights. 

An admission by a Court of Wards, cannot bind or prejudice the infant 
proprietor. 

Omission to take objection to the admission of a document which is absolutely 
inadmissible, does not make it admissible inlaw: Miller, v. Madho Das (2); 
Girindra v. Rajendra (3); Basawa v. Kalkapa (4), and Oomatool v. 
Ghunnoo ( 5) referred to. AR 


A Court can legitimately infer from a tenancy of unknown origin, which has , 


descended from father to son for three generations, has been effectively transferred 
from time to time, and has been held at a uniform rent for at least 80 years, 
that the tenancy in its inception was of a permanent character, The inference is 
one of law from facts found or admitted: Makaram v. Telamuddin (6) refer- 
red to. 


* Appeal from Appellate Decree No. 2318 of 1909, against the decree of 
D. H. Kingsford Esq. District Judge of Manbhum, dated the 2oth August, 
1909, affirming that of Babu Advaita Prosad Dey, Subordinate Judge of Purulia, 
dated the 29th March, 1909. 

(1) (1907) 1. L. R. 34 Cale. 1059; 6 C. L. J. 678. 

(2) (1896) I. L. R. 19 All, 765 L. R. 23 I-A. 106. 

(3) (1897) 1 C.W. N. 530, (4) (1877) I. L. R. 2 Bom. 489. 

(5) (1872) 19 W: R. aa. (6) (1911) 15 C. L. J. 220. 
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Appeal by the plaintiff, = 
Suit for ejectment, ` 


The material facts and arguments appear from the judgment, 


Dr. Rask Behary Ghose, Babus Bepin Behary Ghose, Lalit 
Mohan Ghose, and Karunamoy Ghose for the Appellant. 


Babus Umakali Mukherjee, Biraj Mohan Mojumdar and Indu 
Bhusan Roy for the Respondents. 


The judgment of the Court was delivered by * 


Mookerjee, J.—This is an appeal on behalf of the plaintiff in 
an action in ejectment. The first defendant claims as purchaser 
of the right, title and interest of the other defendants who were in 
possession of the disputed property by right of inheritance from 
their father. The original grant was in favour of the grandfather of, 5 
these defendants and the question in controversy between the parties 
is, whether the tenancy was permanent and transferable. The 
District Judge, in concurrence with the Court of first instance, has 
found upon this question against the plaintif. This decision has 
been challenged in this Court on the ground ae it is based on evi- 
dence not admissible in law. ` , 

The first document to which exception has been taken is a 
darmakurari lease granted on the 2oth Feb: uary, 1830, by ;Kanchan 
Singh, the first tenant. The original of this document is not in 
existence and a copy has been produced which was taken in 1861 
an‘, since then, has been produced in Court on several occasions. 
It has been contended that as there is no proof of execution of the 
original, the copy cannot be received in evidence under section go 
of the Indian Evidence Act. In support of this proposition reliance 
has been.placed principally upon the terms of section go, and it has 
been argued with considerable force that by no stretch of language 
can it be said that in the case before us the presumption mentioned 
in section go is applicable to the copy produced Section 90 provides 
that where any document purporting or proved to be thirty years 
old is produced from any custody which the Court in the particular 
case considers proper, the Court may presume that the signature 
and every other part of such document which purports to be in the 
handwriting of any particular person is in that person’s handwriting, 
and in the case of a document executed or attested, that it was duly 
executed or attested, by the persons by whom it purports to be 
executed and attested. It has been argued that this section con- 
templates the production of the original document, and .that only 
upon | such Production én the Court presume that the signature 


ae 
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and every other part of the document which purports to be in the 
hand-writing of any particular person was in that person’s hand- 
writing. This view, it has not been disputed, may lead to hardship 
where the original of an ancient document has been lost (though a 
certified copy is in existence) and no witness is available who can 
speak to its actual execution ; by way of analogy, it has been men- 
tioned that a similar hardship arises in cases where an unstamped 
original has been lost and a certified copy cannot be received in evi- 
dence even upon payment of penalty [Marine Investment Co. v. 
Haviside (1) ; Kopasany. Shamu (2) ; which isin conflict with Haran 
Chunder vy. Russick Chunder (3).] We do not think any question of 
hardship really arises for consideration ; what we have to determine 
is, whether the interpretation of section 90 suggested by the appel- 
lant is justified by its language ; that we think, must be conceded in 
his favour. Butit is admitted that a different construction was 
placed upon section 90 by Mr. Justice Wilson in the case of Khetter 
Chunder Mookerjee v. Khetter Paul Sreeterutno (4), which was accept- 
ed as good law though with some hesitation by Sir Arthur Strachey 
in the case of Lshri Prasad Singh v. Lalli Jas Kunwar (5). The 
observations in Vasudeo v. Bhau (6), possibly tend in the same 
direction, while the observations in Æppathura Pattar v. Gopala 
Panikkar (7), support the contrary view. In view of this divergence 
of judicial opinion, it would have been our duty to construe the 
terms of section go of the Indian Evidence Act ; but whatever our 
opinion might have been if the matter were res integra, we are 
bound by the decision of their Lordships of the Judicial Committee 
‘in the case of Shahzadt Begam v. Secretary of State for India (8) which, 
we think, concludes the point against the appellant. As it has been 
contended, however, that the point which now requires consideration 
was not decided by their Lordships, we must examine the circum- 
stances of that case, In that case reliance was placed upon a deed 
of exchange, the original of which had been lost. A certified copy, 
obtained in 1851, was produced at the trial. The genuineness of 
this certified copy was questioned. The District Judge found that 
the certified copy was genuine and admitted it in evidence. Upon 
appeal to this Court, the certified copy was pronounced a forgery 
_and the document was consequently rejected. When the matter 
«© went before the Judicial Committee, reliance was placed on behalf 


(1) (1872) L. R. 5 H. L. 624. (2) (1884) I. L. R. 7 Mad. 440. 

(3) (1873) 20 W. R. 63. (4) (1880) I. L. R. 5 Calc. 886. 

(5) (1900) I. L. R. 22 All. 294 (303). (6) (1896) 1. L. R. 21 Bom. 528 (531). 
(7) (1901) 1. L. R. 25 Mad. 674. (8) (1907) I. L. R. 34 Calc. 1059. 
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of the appellant upon the certified copy, and it was argued that the 
certified copy was not a forgery because it bore the same stamp 
and watermarks as other contemporary documents, admittedly 
genuine and produced in a previous litigation between the partiês. ` 
The respondents contended that the certified’copy was a forgery, and 
also argued that the certified copy, even if genuine, was not ad- 
missible.- On behalf of the appellant in reply, reference was made 
to the decision in Khetter Chunder Mookerjee v. Khetter Paul 
Sreeteruino (x), and*it was contended that the certified copy 
was admissible without proof of execution of the original. Lord 
Collins in the course of his judgment first observed with regard 
to the deed of exchange that the certified copy was produced from 
the custody of Shahzadi Begum and was found to be written on 


- paper bearing the same stamp and water marks as other documents 


on the record of that, litigation; he then proceeded to state 
that their Lordships agreed with the District Judge that it was 
admissible in evidence and for the reasons given by him adopted 
his conclusions as to its genuineness. The learned Vakil for the 
appellant has contended that the only question before the Judicial 
Committee was, whether or not the certified copy was genuine and 


“that their Lordships did not decide whether the certified copy, if 


genuine, could be received in-evidence because the parties at the 
original trial had contended that there was a genuioe original which 
had been lost, and the only question thus was whether what was 
produced as a certified copy was genuine or not. In our opinion 
it is clear from the report of the arguments before the Judicial Com- 
mittee that the question of the admissibility of the certified copy was 
expressly raised before their Lordships and was treated by them as 
really not open to serious argument. But even if it be held that 
their Lordships assumed the document to be admissible because it 
was conceded that there was a genuine original, the case before us 


‘is not distinguishable from the one before the Judicial Committee, 


because the judgment of the District Judge shows that even accord- 
ing to the plaintiff there was a genuine original lease. Reference 
was made on behalf of the appellant to the decision of the House of 
Lords in Pacwick vy. Wittcomd (2), to show, that the certified copy 
would not be admissible, according to the rules of evidence recog- 
vised in English Law ; that decision, however, is clearly distinguish- 
able ard is of no assistance to the appellants. On the other hand, 


(1) (1880) I. L. R. 5 Calc. 886. ; 
(2) (1853) 4 H. L. C. 425; 94 R. R. 165; (1851) 86 R. R. 407. 


> 
. 
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the observations in Bullen v. Michel (1), undoubtédly support the Civi 
view taken by their Lordships of the Judicial Committee {see also, 1912. 

. . . . 7 vw 
Wigmore on Evidence Vol. III, section 2143]. It is not necessary Banwarilal 
however, to place reliance upon the rule of English Law on the Diacnuati 
subject ; the question before us must be determined with reference =- 
to the statutory provisions contained in section go of the Indian Mookie, F. 


Evidence Act; and in view of the decision of their Lordships of the 
Judicial Committee in Skahsadi Begam v. Secretary of State for ae 
India (2) we must hold that the certified copy was properly receiv- 
ed in evidence. A second objection fas b2en taken to the admissi- 

“bility of this document. Our attention has been invited to sec- 
tion 18A of the Bengal Tenancy Act which was introduced by sec- 
tion 8 of Act I of 1907 (B. C.) That section provides that nothing 
contained in any instrument of transfer to which the landlord is not 
a party shall be evidence against the landlord of the permanence, 

~ amount or fixity of rent, area, transferability or any incident of any 
tenure or holding referred to in such instrument. In our opinion, 
this section is of no assistance to the appellant. If it be assumed 
that the section is applicable, it merely lays down that nothing con- 
tained in the instrument to which exception is tdken can be used 
as evidence as against the landlord of the permanence of the 
tenure mentioned in such instrument: This does not ‘prevent the 
use of the document for. an entirely different purpose, namely, to 
show that there was an assertion by the tentre-holder at the time 
. that his tenancy was of a particular description. Exhibit O (the 
Dir-makarari Patta) must therefore be treated as admissible in 
. evidence. ~- 7 
. The second document to which exception has been taken, is a 
usufructuary mortgage-bond executed by Durbari Singh, the son of A 
the original tenant, on the 8th March, 1861. What has been pro- 

. duced is-a certified copy of the document, and it contains an 
assertion by the executant that the property granted by way of 
usufructuary mortgage was his Maurasi Makarari property and that 
it had been possessed by his.father who made a darmakarari settle- 
ment thereof with the father of the mortgagee, referring obviously 
to the document of the 20th February, 1830. We are of opinion, 
for.the reasons already given, that the certified copy was admissible 
in evidence. - ii 
The third documant to which exception has been taken is the 

record of a statement by the mother and step-mother of the prede- 


(1) (1816) 4 Dow. 297 (321, 333): 
(2) (1907) I. L. R. 34 Cale. 1059 ; 6 C. L. J. 678. i 
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cesssor of the plaintiff in 1861. It has been argued that the 
guardian of the person of the infant was not competent to bind the 
minor by an admission as to his property-rights, andsin support of 
this view, reliance has been placed upon the cases of Brojendra 
Coomar Roy, v. Chairman of the Dacca Municipality (1) ; Suruj- 
mookhi Konwar v. Bhagwati Konwar (2) and Ram Autar 
v. Mukammad Mumtaz (3). In our opinion, it cannot be disputed 
that the guardians of the person of the infant were not competent 
to bind the ward by an admission of this character. The docu- 
ment, however, appears to have been used in the Court of first 
instance, not with a view to bind the plaintiff by the admission of 
the guardian, but for an entirely different purpose. The plaintiff 
himself produced a statement by the mother of the infant to the 
effect that Durbari Singh, the son of the original tenant, held 
merely aS an ijaradar ; ; it was with a view to contradict this statement 
that the defendants produced the statement to which exception has 
been taken. For this limited purpose, the document was undoubt- 
edly receivable in evidence ; but apparently, ,it has been used by 
the District Judge for a wider purpose. To this extent the judg- 
ment of the District Judge is open to criticism. 

The fourth document to which exception is taken, i is a road-cess 
return. The objection here is really not to the admissibility of the 
document but rather to its proof. The document bears the seal 
of the Raja ; it is contended that the District Judge should also have 
compared what purports to be the signature of the Raja on the 
document with his signatures in certain documents which were 
produced at the trial and were more than 30 years old. In our 
opinion, the judgment of the District Judge is not operf to criticism 
on this point. The aspect of the matter which has been presented 
here, was not placed before the District Judge, and the only question 
argued thereon was about the admissibility of the document ; in 7 
that objection, there was no substance. i 

The fifth document to which exception is taken is the record of 
an admission by the Court of Wards, made apparently on behalf of 
the predecessor of the plaintif when the estate was in charge of the 
Court. It cannot be seriously disputed that the admission by the 
Court of Wards cannot bind or prejudice the infant proprietor. 
But the judgment of the District Judge is not open to criticism on 
this ground, because he does not really base his conclusion upon 
the admission. 

(1) (1873) 20 W. R. 223. (2) (1881) 10 C. L. R. 377. 
(3) (1897) L. R. a4 I. A. 107; 1. L. R. 24 Cale. 853. 
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We may observe incidentally that some of the objections urged 
here were not taken, at least in the same form, in the Court below, 
but we have allowed them to be argued fully, partly from the 
importance of the questions raised, and partly in view of the 
principle that omission to take objection to the admission of a 
document which is absolutely inadmissible does not make it admis- 
sible in law: Miller v. Madho Das (1); Girindra Chandra 
v. Rajendra Nath(2); Basawa v. Kalkapa (3); Oomatool v. 
Ghunnoo (4). / 

The position, then is that we have a document of 1830 in which 
the existence of the tenancy is recited. We have further a docu- 
ment of 1861 in which the factum of the tenancy is acknowledged 
by the grantor of the mortgage. It is true, the landlord was not a 
party to these transactions ; but itis not disputed on his behalf that 
there was a tenancy in favour of Kanchan Singh and suhsequently 
in favour of his son Durbari Singh. We have thus a tenancy of 
unknown origin, which has descended from father to son for three 
generations, has been effectively transferred from time to time, and 
has been held at a uniform rent for at least 80 years from 1829 up 
to the date of the present suit. From these circumstances we are 
of opinion that the Court may legitimately infer that the tenancy 
in its inception was of a permanent character: Maharam Chaprasi 
V. Zelamuddin Khan (5. 

In this view it is not material to rely upon the documents to 
which objection has been successfully, taken, namely, the admission 
made by the mother and step-mother of the infant in 1861, the 
statement in the road-cess return, and the statement in the sale 
certificate which after all is merely the allegation of the decree- 
holder and cannot in any way be direct evidence against the land- 
lord. Even if all these statements bs left out of consideration, 
the circumstances already mentioned, which have been indisputably 
established support the conclusion that the tenancy was of a perma- 
nent character. It is consequently, needless to remand the case 
for further consideration. z 

The inference to be drawn is one of law from facts found or 
` admitted : Makaram v. Telamuddin (5), the facts established by 
the evidence legally admissible are sufficient to support the decree 
of the District Judge. But we desire to add that we do not in 
any way depart from the principle recognised by Sir Richard 


(1) (1896) L L. R. r9 All. 76 ; L. R. 23 I. A. 106. 
(2) (1897) 1 C. W. N. 530. (3) (1877) I. L. R. 2 Bom. 489. 
(4) (1872) 19 W. R. 22. (5) (1911) 15 C. L. J. 220. 
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Garth” C. J. in Womes Chunder Chatterjee vy. Chundee Churn 
Roy (1), which we hold does not apply to this case. 


The result is that the decree of the District Judge is affirmed 
and this appeal dismissed with costs. 


A.T. M. Appeal dismissed- 


(1) (1881) I. L. R. 7 Calc. 293. 


Before Mr. Justice N. R. Chatterjea, and Mr. Justice Newbsuid. 
MESSRS. BEGG DUNLOP & CO, AND ANOTHER 


j v. 
SATISH CHANDRA CHATTERJEE * 


Injūnction, Temporary—Flaintiff, out of possession—Defendant, claiming under 
colour af right—‘Irreparable injury'—‘Claim of right’—Civil Procedure Code 
(Act V of 1908), O. 39, Rr. 1, 2—Amendment—Case, charge of—Incon- 
venience, balance of. É 
In granting a temporary injunction, a Court has to see whether the plaintiff 

has shown a prima facie case in support of the title asserted by him. 


An interlocutory injunction should not be lightlý granted because, it would be 
a very serious thing if the person in possession were restrained from making use of 
the property merely because a suit has been instituted with respect to the property. 
It'is only in cases where property, which it is essential should be kept in its existing 
condition during the pendèncy of the suit, is “‘in danger of being wasted, damaged 
Or alienated,” that the Court ought to interfere, so as to restrain persons who may 
turn out in the final event of the litigation to be the actual owners of the property, 


from proper enjoyment and possession of it. 

Where a plaintiff is out of possession and claims possession, a Court will refuse 
to interfere by grant of injunction against the defendant in possession under a claim 
of right ; but where the threatened injury will be irreparable an injunction will lie at 
the instance of a complainant out of possession. ~ 


The expression ‘a claim of right? means ‘under colour of some title,’ as dis- 
tinguished from the claim of a person who is in possession merely as a trespasser 
not claiming under any sort of title. 


By the term ‘irreparable injury’ is meant substantial injury which can never be 
adequately remedied or atoned for in damages. It is not meant that there must be 


* Appeal ’from Order No. 47 of 1918, against the order of Babu Bhogobati ` 
Charan Kundu, Subordinate Judge, 4th Court, of 24 Perganas, dated the sth 
February, 1918. # 


i t 
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no physical possibility of repairing the injury ; all that is meant is that the injury 
would be a material one, and one not adequately reparable by damages. 


Kesho Prosad v. Srinibash (1) referred to. 


The question of irreparable injury depends upon the circumstances of each case. 

Order 39, rule 2 of the Code of Civil Procedure is applicable to a case where 
the plaintiff seeks to restrain a breach of contract, or the commission of a wrong 
or-tort and not to a case where the defendant is found to be in possession of land 
belonging to the plaintiff under a claim of right, to which rule 1 is applicable. 


Where plaintiff sues defendant as a trespasser and applies for injunction 
on that ground, he should not be allowed to claim an injunction on the 
footing that the defendant is a tenant at any rate, without giving the defendant 
an opportunity of showing cause against injunction being granted on such a 
footing. - 

In granting an interim injunctiòn, a Court should see on which side, in the 
event of obtaining a successful result to the suit, will be the balance of inconve- 
nience, if the injunction do not issue, bearing in miad the important principle of 
_ retaining-immovable property in statu quo. 


Appeal by the Defendants. 


Application for interlocutory injunction pending suit. 
The material facts and arguments appear from the judgment. 


Sir Rask Behary Ghose and Babu Hira Lal Sanyal for the 
Appellants." . f i 
Babus Dwarka Nath Chuckerbutty, Haroprasad Chatterjee and 


Karunamoy Ghose for the Respondents. 
r - C A, V. 
The judgment of the Court was as follows : 


This is an appeal against an order granting a temporary injunc- 
tion restraining the defendants appellants from further building on, 
or changing the character of the land of which the plaintiff is seeking 
to recover possession from them. The land in dispute consists of 
two plots, thé first plot being about a bigha in area according to the 
piaintiff, and about 16 cottahs according to the defendants. The 
second plot is about a bigha in area and there is a tank on a portion 
of it. f 

The plaintif alleges that these 2 plots of lands are included with- 
in the estate No. 2402 of the 24 Perganahs collectorate which was 
purchased by him’ at a sale for arrears of revenue on the 8th 
January, 1915. In August, r915, the plaintiff issued a general 


notice on the property to the effect that the interests of tenants ` 


_ under lessees (except those protected) were hereby annulled. 
It appears that on the 8th and gth August, 1911, the two plots 
(x) (1911) 1. L. R. 38 Cale. 791 ; 13 C. L. J. 394, 


585 


CIVIL 


1919. 
ww 


Messrs. Begg Dunlop 
and Co. 
v 
Satish. 


March, 28. 





586 


CIVIL. 


1919.- 
oe 


Messrs. Begg Dunlop 
& Co. 


v. 
Satish. 


chit éabcbita Law joukwai. [Von ¥xtk, 


of land in dispute which belonged to a family known as the Halders, 
were purchased at sales held for arrears of rent by one Katyani 
Debi. On the :gth November, 1915, Moharaja Sir Prodyot Kumar 
Tagore purchased 9 cottahs said to form part of the land mentione 
in the first plot, from one Gadadhar Ghose and another who it is 
alleged by the defendants were sub-tenants under the Halders in 
respect of the 9 cottahs, The purchases admittedly was made on 
behalf of the defendants Messrs. Begg Dunlop & Co. It is also 
alleged that the Maharaja arranged for purchasing the two plots 
from Katyani Debi and took possession thereof pending execution 
of a formal conveyance. 

It appears that a large quantity of land ‘about 140 bighas was 
acquired by Messrs. Begg Dunlop & Co., through the Maharaja in the 
locality for a ‘Jute Mill. In February, 1916, the Maharaja made over 
possession of all the lands which he had acquired on behalf of the 
defendants including the lands in suit to Messrs Begg Dunlop & Co. 
It is alleged on behalf of the defendants that there was some building 
on plot No. x which was pulled down in March, 1916, and in April, 
1916, the whole of the 140 bighas were surveyed and plans were 
prepared by the builders Mackintosh Burn & Co. In July, 1916, 
the builders took possession of the lands for the purpose of 
erecting the necessary buildings and the main buildings were com- 
menced in November, 1916. On the 26th January, 1917, the 
plaintiffs Solicitors wrote to the defendants that the plaintiff had 
annulled all incumbrances, and that if the defendants built or pro- 
ceeded to build any erection on the land in question they would 
do so at their own visk. On the 29th June, 1917,a formal conveyance 
was executed by Katyani Debi in respect of the disputed lands of 
which possession had been taken before. ` On the 3rd July, 1917, 
the building of the staff quarters on the plot No. 1 and adjoining 
lands was commenced. It appears from a letter of the plaintiff’s 
pleader Kishori Mohan Sen dated the a8th August, 1917, tbat he 
bad an interview with Mr. Tosh of Messrs. Begg Dunlop & Co. A 
list of the tenants of the estate (including the name of Katyani Debi) 
whose lands had been taken possession of by the defendants was 
annexed to the letter, and it was stated in the letter that the plaintiff 
was surprised to learn that the defendants had already commenced 
to build upon the land without any right thereto. The defendants 
were reminded of the printed general notice prohibiting the general 
public from acquiring tbe tenants’ interests, ‘as also the special 
notice given by Messrs. Morgan & Company on behalf of the plaintiff 

aid it was further stated that if the defendants proceeded with the 


e 1 
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construction works on the plaintiff's land inspite of repeated protests 
they would do so at their own risk. 


A reminder appears to have been sent by the plaintiff's pleader Messrs 


to the defendants on the 21st September, and the defendants wrote 
in reply on the 3rd October, 1917, that the disputed lands did not 
appertain to the Touzi No. 2402. 

Three days afterwards, i.¢., on the 6th October, 1917, the present 
suit was instituted by the plaintiff. 

On the 8th October, t917, they applied for a temporary in- 
junction on the ground that the defendants had purchased the 
. disputed lands comprising the “non-transferable ticca temporary 
tenancy-at-will of a certain tenant named Katyani Debi” which 
had been annulled, that inspite of prohibition by the plaintiff the 
defendants had continued building operations on the land and were 
attempting to finish the same in a hurry, and “at the present 
moment have raised the building upto the arch level of the first 
storey and are making exacavations on the land and are obliterating 
the boundary marks.” The plaintiff prayed tbat a temporary in- 
junction might be issued restraining the defendants from “altering 
the form of the land and from continuing building operations any 
further.” The application was supported by the affidavit of one 
Nalinakshya Mookerji, and on the gth October, a rule was served 
upon the defendants with a copy of the said affidavit, . The Courts 
were closed from the 13th October to the 18th November, 1917, for 
the Puja vacation, On the 3rd December, 1917, the defendants 
showedecause anid the affidavit of Mr. Tosh the senior partner of 


- the defendants’ firm, Mr, Long a photographer, and Sarat Chandra . 


Gossain (in whose name some of the assignments in favour of the 
defendants had been taken) were filed. The defendants in showing 
cause asserted that the tenancies comprising the disputed lands 
wer@in existence from before the permanent settlement of the 


Estate, that they were permanent and transferable, that there were - 


buildings on a portion of plot No.:1 and a garden on the rest of it, 
and there was a tank and garden on plot No. 2, that assuming but 
not admitting that the lands formed part of Touzi No, 2402 as 
alleged by the plaintiffs, they were protected interests under Act XI 
of 1859, that “the building for their staff quarters extends over 
- plot No. 1 of the Schedule to the plaint as also over,the lands lying 
to the east and west thereof, and covers only those holdings over 
which either pucca buildings and structures had been standing,” 
that the staff quarters with the lands in suit are integral parts of the 
Mill and were absolutely required for its working and the starting 
and working of the Mill will be considerably delayed, and that the 
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defendant’s firm would be put to irreparable loss in consequence if 
the injunction prayed for be granted. The defendants denied that 
they had been “only lately defacing boundary marks and otherwise 
changing the character of the lands in suit” and stated that “the 
contractors took possession of 140 bighas of land including the 
lands in suit towards the middle of 1916 when the entire area was 
levelled and otherwise made fit for building purposes, and the public 
road on the south of the lands in suit are still existing and are 
sufficient to identify the situation thereof.” 
- The Court below by its judgment, dated the sth February, rg: 8, 
ordered that “‘the building already raised upon the lands in suit do 
remain in tact, but that the defendants are enjoined not to further 


. build upon the lands, that they are directed not to efface or do 


away with the existing land marks on the boundaries of the disputed 
lands so as to prevent the identification of the lands at a later stage 


` of the suit.” 


Tbis appeal was preferred on the yth February, 1913, and the 
hearing of the appeal commenced on the aané January, 1919, and 
was finished on the 3oth January. 

The main contentions raised on behalf of the appellants are 
first that no prima facie title has been made out by the plaintiff, 
secondly, that there was delay in making the application for in- 
junction, and thirdly, assuming that the plaintiff has shown a prima 
Jade title, the plaintif being out of possession ‘cannot obtain tem- 
porary injunction unless irreparable injury is shown, and that in 
this case no irreparable injury has been shown. 

As regards the first contention, it appears that although the 
defendants in their leter, dated the 3rd October, 1917, denied that 
the lands in dispute appertained to Touzi No. 2402, it was admitted 
that Katyani Debi purchased the ‘lands in dispute at sales for 
arrears of rent under the sale certificates annexed to the affidavit of 


" Sarat Chandra Gossain. These sales took place on the 8th and 


gth August, 1911, in Rent suits Nos. 349 and 351 of 1908, brought 
by the heits and successors of Raja Barada Kanta Ray the former 
proprietors of the estate, and the lands are expressly stated in the 
plaints in the said suits to be included within the Estate No. 2402 
(purchased by the plaintiff). The land of plot No. 1 was described 
in the plaint as sicca gar kaimi (non-permanent), and plot No. 2 as 
a sarasari jama (tenancy-at-will). The rent of plot No. 2 (the tank) 
is stated in the plaint as being Rs. 2 and the rent of plot No, r as 
Rs. 4-4-9. Katyani Debi sold the lands to the defendants bya 
conveyance, Gated the zgth June, 1917,in the benami of Sarat 
Chandra Gossain, and in the conveyance also the lands are des- 
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scribed as being held under the zemindars the heirs and successors 
of Raja Barada Kanta Roy ata rent of Rs. 6-4-9. The plaintiff as 
already stated purchased the Estate No. 2402 at a sale for arrears 


(ed 


of revenue on the 8th January, ro15, and obtained possession 


thereof ‘through the Collector. The former proprietors appealed 
to the commissioner for setting aside the sales but the appeal was 
dismissed and the sale was confirmed. They then brought a suit 
on the 26th August r915 for setting aside the sale, but the suit was 
dismissed on the 7th April 1917, and an appeal has béen preferred 
to the High Court against the decree of dismissal, and that appeal 
is still pending. \ , 

The prima Jacie title of the plaintiff to the Estate, No. 2402 is 
therefore established, and also that the lands in dispute are included 
within that Estate. The plaintiff gave notice of annulment ofen- 
cumbrances except those which are pegected under section 37 of 
Act XT of #839. 

Both the plots of land in “Agate were held by the Halders under 

-the proprietors of; the Estate, and the interests of the Halders, passéd 
to Katyani Debi at the sales held in exécution of rent decrees obtain- 
ed by the proprietors, and were eventually purchased by the ~defen- 
dants. The defendants’ case is that about 32 years ago the Halders 
sublet the eastern portion of plot No. t measuring 9 ‘Cottas to one 
Bhutnath Rajak at, a rent of Rs. 2-40. The latter built a pucca 
dwelling house on it, and on his death his widow sold the land to 
one Nafar Chandra Ghose and Hari Dasi.- Their heirs Gadadhar 
Ghosh and Dwijendra Ghose sold the eastern portion (9 cottas) to 
Moharaja Prodyot ,Kumar ‘on the 15th November, the Moharaja 
acquiring it on behalf of the defendants. It is alleged that. the 
western portion (7 cottas was in the khas possession of the Haldars 

` who laid out a garden on it and that on the second plot the Halders 
excavated a'tank (about 7 or 8 cottas) and a garden was made on 
the remaining portion of the plot. . 

The Court below however has held that the 9 cottas of land 
held by Gadadhar Ghose under the Halders was not a part of the 
plot No. 1 and that the sub-tenancy of Gadadhar was under some 
othér jama under the Halders. 

“In the Kobala, dated the roth November, r915, ex&cuted by 


Gadadhar Ghosh and Dwijendra Nath Ghosh in favour of Maharaja ` 


‘Bahadur Sir Prodyot Kumar Tagore, it is stated that the 9 cottas 
of land was held at a rental of Rs. 2-4-0 under the Halders by the 
late Nafar Chandra Ghose and “he died in possession and enjoy- 

` ment thereof by raising pucca masonry building and the like there- 


~ ` 
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on, by residing’ thereon, &c., &c.” In the deed of sale, dated the 
29th June, 1917, executed by Katyani in respect of the a bighas in 
favour of Sarat Chandra Gossain however, the land is described as 
™ Basat homestead land.” “With tanks trees and like fixtures,” 
There is no mention of any pucca building on any portion of the < 
land although the Kobala was executed within a year and eight 
months of the Kobala executed by Gadadhar Ghose and Dwijendra 
Ghose referred to above. The vendor is described as being in 
possession of land and the vendee was at liberty to take the pro- 
pefty in his “khas possession.” There is no reference to any sub- 
tenancy-of the Ghoses or of any other person in any portion of the’ 


‘lands sold by Katyani. Then again in the Kobala by the Ghoses 


the 9 cottas is described as being held under the Halders, alth ough 


` the interest of the Halders had been purchased by Katyani in 


tort #6, four years before. On these grounds the learned Sub- 
ordinate Judge held that the 9 cottahs sold by the Ghoses was not 


“a part of the disputed plot No. 1 and had nothing to do with it 
‘It is contended before us (as it was contended before the Court 


below) that the boundaries of thé 9 cottas conveyed by the Ghoses 
tally with those cantained in Katyani’s Kobala. The learned Sub- 
ordinate Judge held that they did not tally on all the four sides. 
It is pointed out on behalf of the appellants that only the western 
boundary does not agree, but that is-because only the eastern portion 
of the plot: (No. 1) was purchased and not the entire plot. That 
is a possible explanation: at the sa ne time there is some force in 
the observations made by the Court below viz., that the land in the 
Ghoses’ conveyance is described as being held under .the Halders 
and as containing pucca masonry structures whereas,in the con- 
veyance by Katyani the land is described as being “basat” with 
tank trees and like fixtures ” there being no mention of any pucca 
structures, or of any sub-tenancy in any portion of the land. The 


“defendants produced a photograph taken by Mr. Long (a photo- 


grapher) to show that there were pucca structures on a portion of 
dlot No. r. But the question need not be further discussed as it is 
not of any importance so far as the present appeal is concerned. 
The g cottas of land appear to have been covered by the staff 


` quarters building already erected by the defendants, and the build- 


ing bas been allowed by the Court below to “remain in tact until. 
the final disposal of the suit” and there is no cross appeal by the 
plaintiff on the point. So far as the western portion of plot No, 1 
(7 cottas) is concerned there was admittedly no structure on the land. | 

- It appears that the Estate No. 2402 was permanently settled in’ 
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. the year “1842, and it is contended that the tenures of the Halders 


were in existence from befdre the time of the permanent settlement 


CIVIL. 


p 


1919. 


591 


- —_ 
at any rate from before the year 1842 when the particular Estate Messrs. Begg Dunlop 


was permanently settled, and that therefore the defendants were not 


liable to be ejected even if their interests were not protected under 


the 4th proviso to section 37. The only evidence with regard to 
the existencé of the tenures from before 1342 is the statement made 
by Mr. Tosh in the trth paragraph of his affidavit based upon in- 
formation given by Sarat Chandra Gossain. Sarat Chandra G ssain 
in his affidavit states that he confirms and relies upon the statements 
and submissions made in paragraphs ro to 25 of the affidavit of Mr. 
Tosh, and'that his knowledge of the facts stated in the said para- 
graphs is “based upon inspection of zemindari paper and other 
documents.” On-the other hand Haripaca Halder (aged about 49 
or 5o years) the son of Dwarka Nath Halder and one of the defen- 
dants in the rent suits which resulted in the sales at which Katyani 
purchased, in his affidavit statès that he and his co-sharers were in 
possession and enjoyment of the lands and tank in dispute up to 
about 5 or 7 years before the suit as tenants, that his father had 
obtained a settlement of the tank while it was a tank from the 
“zemindars, and that about 25 Or 30 years ago they obtained a settle- 
ment of the land of the first plot from the zemindars, that the land 
of the first plot so long as it was in their possession and all along 
afterwards was vacant land, there was no building nor any garden 
or the like thereon, that it remained vacant land fenced all round 
by bamboo saplings, that in some years according to the requirements 
of the family it was used by causing vegetables to be grown thereon’ 
by ¢hika tenants, but then mostly it used to remain ina pazit condi- 
tion.” The affidavit of Haripada Halder however was objected to 
on behalf of the defendants in the Court below, as a copy of it had 
been served upon them, only the day previous to the day on which 
the hearing of the rule commenced. The order sheet stated that 
proper orders would be passed in the judgment. Though no separate 
order was passed with respect to it, the learned Subordinate Judge 
evidently admitted it, as he relies upon it in his judgment. It does 
not appear that the defendants wanted any opportunity of filing 
further affidavits to meet the statements made in Haripada’s affidavit. 
Neither party produced any papers in support of the above state- 
ments respectively made in the affidavits. The Court below has 
accepted the statements of the Haripada Halder, and upon the 
materials at present on the record ani in the absence of any docu- 
mentary evidence, we do not see sufficient reasons for. differing - from 
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the view taken by the learned Subordinate Judge viz., that there is 
no reliable evidence to show that the tenancy of the Halders has 
been existing since before 1842. 

The learned Subordinate Judge observes :—‘‘So it comes to this 
that the Halder tenants did not raise any buildings upon the first 
plot, nor did they dig any tank in the second plot. The defendant 
who purchased the lands from the auction-purchaser Katayani Debi 
cannot under the circumstances claim any protection under clauses 1 
to 4 of, section 37 of Act XI of 1859.” For the purposes of the 
present appeal it is unnecessary to consider the finding of the Court 
below on tbe question whether there were buildings on the eastern : 


portion of plot No. 1, as the building erected by the defendants on 


that portion has been allowed to stand. AS already stated there 


- were admittedly no structures on the western portion, and the evi- 


dence on the record is not sufficient to show that there was garden on 
it, so as to bring it under the 4th clause of section 37. 

In granting a temporary injunction all that is necessary to see 
is whether the plaintiff has shown a prima faci? case in support of the 
title asserted by him. We donot see sufficient reasons for differing 
from the view taken by the Court baler viz., that the plaintiff has 
made out a prima facie title. 

The second question for consideration is whether there was un- 
reasonable delay in making the application for injunction. 

As stated above the plaintiff purchased the estate No. 2402 at 
a sale for arrears of revenue on the 8th January, 1915. The former 
proprietors appealed to the Commissioner, but the sale was con- 
firmed by the latter on the rst June, r915. Possession was delivered 
to the plaintiff by the collector on the zoth July, r915. In August, 
rgrs a general notice was issued on the property by the plaintiff to 
the effect that any one dealing with the property or with the interest 
of the tenants thereof except those which are protected under the 
provisions of section 37 of Act XI of 1859 will do so at his own risk 
and all tenants of the estate were informed that leases except those 
which were’ protected under the provisions of section 37 of Act XI 
of 1859 were annulled. A notice was also served on Mr. Tosh 
senior partner of the defendants firm in August, rg r5. 

The defendants commenced some buildings on other parts of the 
140 Bighas in November 1916. On the 26th January, 1917, the 
plaintiff wrote to the defendants through his solicitor Messrs. Morgan 
& Co., as follows :—“ Our client understands that recently you have 
acquired an interest in several plots of lands in Mouzah Antpur 
within Touzi No. 2402 for the purpose of erecting a Mill. Our 
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client contends that he is entitled under section 37 of Act XI of Crvit. 
18sy to annul the tenureholder’s interest acquired by you, and to ‘ai: 
eject you from the lands, and he will take proceedings for that pur- 
pose immediately after the disposal of the suit instituted by Rai 
Satish Kant Ray Bahadur. Please note that if you build or pro- Satich. 
ceed to build any erection on the Jand'in question, you will do so at = 
your risk.” Mr. Tosh admits receipt of the letter. 
Maharaja Bahadur Sir Prodyot Kumar purchased the 9 cottas on 
behalf of the defendants on the 9th November 1915, but that was 
after the notice given to Mr. Tosh. The suits brought by the former 
proprietors for setting aside‘the sale was dismissed on tbe 2nd April, 
1917. The defendants purchased the two plots of land in dispute 
from Katyani Debi on the 2gth June, 1917. “The defendants com- 
menced building on a portion ofthe plot No. 1 in July, 1917, and 
the affidavit of Nalinakhya Mookerjee states that plaintiff coming 
to know of the same on the 27th August 1917,” caused a letter 
to be written by his pleader Babu Kissori Mohan Sen on the 28th 
August, 1917, forbidding them to raise the building. “No reply was 
given to the said letter by the defendants and a reminder appears 
to have been sent to them by the plaintifi’s pleader Kissori Babu 
on the a1st September, and it was not until-the 3rd October, 1917. 
that” the defendants gave a reply in which they regretted the delay 
in reply occasioned by the necessity to thoroughly investigate the 
‘matter put forward, and stated that they were advised that the plot 
_ on which they were buiding did not appertain to Touzi No. 2402, 
and further that as regards the said plot they were assured that it 
was a protected one although under the circumstances of it being 
outside the plaintiff's Touzi the matter was of no importance. 
Three days afterwards ie. on the 6th October 1917,, the suit was 
instituted. It appears therefore, that the plaintiff after the purchase 
of the estate gave general notice and then a special notice to Mr. 
Tosh in August 1915 not to deal with the interests of tenants. There 
| was an interview -between the plaintiffs pleader and Mr. Tosh in 
“August 1917 when the building on the disputed land was com- 
menced, then a letter protesting against the erection of the build- 
» ingon the 28th August, 1917, followed by the reminder on the 
21st September, 1917, to which a reply was given only on the 
3rd October, 1917, and in which the defendants denied that the 
disputed lands appertained to the estate No. 2402 purchased by the 
plaintiff. The suit was instituted on the 6th October i.e., only three 
days afterwards and the application for temporary injunction was 
made on the 8th October. So far as the rest of plot No. 1 and 
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the plot No. 2 are concemed, and they are the portions in respect of 
which the injunction has been granted. nothing had been done by 


the defendants. In these circumstances there was no unreasonable ` 
Messrs. Bene Dunlop 


and Co. 


_  & 
Satish. 





_ delay in coming to Court. 

The third question is whether under these circumstances the 

Court below was right in granting the temporary injunction 

j It is contended on behalf of the appellants that where a plain- 
tif who is out of possession claims possession, the Court will not 
grant injunction against a defendant in possession—under a claim 
“of right unless the threatened injury would be irreparable, and we 
are referred to Lowndes v. Bettle (1) ; Kesho Prasad Singh v. Srini- 
vasa Prasad Singh (2): Woodroffe on Injunctions 4th Ed. 302- 
and Halsbury’s Laws of England vol. 17, paragraph 483. 

In Lowndes’ v. Beitle (1) Kindersley V. C. reyiewed the various 
authorities relating to injunctions in cases of tresspass and classified 
the cases under two heads : the one where the party against whom 
the application for the injunction is made is in possession, and the 
other, where the plaintiff is in possession and is asking the Court 
to protect his estate. The result of the cases was that when the 
plaintiff was out of possession, the Court would refuse to interfere 
by granting an injunction unless there was fraud or collusion or ° 

* unless the acts perpretrated or threatened were so injurious as to 
tend to the destruction of the estate. Where the plaintiff was in- 
possession and the defendant was mere trespasser not claiming 
under colour of right, the tendehcy of the Court was not to grant 
an injunction in the absence of special circumstances but to leave 
the plaintiff to his remedy at law although an injunction would be 
granted if the acts complained of tended to the destruction of the 
estate. But where the plaintiff was in possession and the defendant 
claimed under an adverse title, the tendency was to grant the 
injunction, : 

Since the Judicature Act, these distinctions between cases 
where the defendant committing the acts of tresspass is or is not 
in possession and claims under colour of title, or is a mere stranger 
are not of the same importance. See Kerr on Injunction, sth Edition, 
page ro2. Section 25, sub-section 8 of the Judicature, Act 1873 
lays down :—“ If an injunction is asked either before or at or after 
the hearing of any cause or matter to prevent any threatened or 
apprehended waste or trespass such injunction may be granted, if 
the Court shall think fit, whether the person against whom such 


(1) (1864) L. J. 33 Ch. 451. 
(2) (1911) 1, L. R. 38 Calc. 791 ; 13 C, L. J. 394. 


2 


"y Vou, XXIX.) i HIGH COURT, l . - 595 


2 


iojunction is sought is or is notin possession under any claim of Civit, 

_ title or otherwise or (if out of possession) does or does not claim 1919, 
the right to do the act sought to be restrained under any colour of Mess. Begg Dunlop 
title, dnd whether the estates claimed by both or either of the - ang Cs; 
parties are legal or equitable.” k j Satish. 





In Kesho Prasad Singh v, Srinivasa Prasad Singh (1), the 
learned Judges (Mookerjee and Caspersz JJ.) held that where the 
plaintiff is out of possession and claims possession the Court. will 
refuse to interfere by grant of injunction against the defendant in 
‘possession under a claim of right; but where the threatened injury 
will -be irreparable, aa injunction will lie at the instance of a com- 
plainant out of possession. In that case the plaintiffhad established 
his title to the estate, (which was in the possession of the defendant) 
in the Court of first instance, and while an appeal by the defendant 
was pending, asksd for an injunction restraining the defendants from 
spending any sums whitever, at any rate any sums in excess of the 
revenue and rents and -the expenses for the management of the 
estate, The learned Judges pointed out that there was no sugges- 
tion that the defendants were about to commit an act in the nature 
of waste, that the plaintiff had anothier adequate remedy, as he 
could execute the decree he had obtained (he had obtained a decree 
for mesne-profits also) and thereby obtain full and ample relief, 
that the injunction if granted would-be vague and indefinite, and 
lastly that the plaintif could. apply for ‘the appointment of a 
Receiver -of the estate. j í 


The statement of the law in Kesko Prasad's case (1), viz, that 

‘where a plaintiff who is out of possession claims possession, the 
Court will not-grant an injunction against a defendant in possession ~ 

under a claim of right, but if a threatened injliry would be ‘irreparable 

a complainant out of possassion may have an injunction, is quoted 
in Woodroffe on Injunctions, 4th edition, p-302, In an earlier - 
passage in the same page tha learned author states “ In cases where 
‘the relief sought is ejectment Co urts in India may clearly ‘by means 
of injunction secure the property from damage during litigation. 
Atlthe same time care must be taken lest by interfering with the 
* ordinary rights of ownership the mere institution of a suit should 
operate as a vexatious interruption to the enjoyment of property. 
The English Courts for special reason formerly hesitated as to 
these cases and refused to interfere by injunction where the plain- 
-tiff was out of possession, uñless there was fraud or collusion or 
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Cistr, unless the acts perpetrated or threatened” were so injurious 
1919. as to tend to the destruction of the estate.” These observa- 
Messrs. Gore Dunlop tions made by the learned author must be taken as subject to 
i and fe the qualification that the plaintiff must show that the interfer- 
Satish. ence of the Court is necessary to protect him from irrepara- 


ble, or at least serious injury before the legal right can be established 

at the trial. (See Woodroffe on Injunction p. 89) In Halshbury’s 

Laws of England vol. 17, section 483 it is stated: “By the 

term ‘ irreparable iujury’ is meant substantial injury which can 

never be adequately remedied or atoned for by damages.” By the 

term “irreparable injury ” however it is not meant that there must 

be no physical possibility of repairing the injury : all that is meant is 

that the injury would bea material one, and one not adequately 

reparable by damages (see Kerr on Injunction, 5th Edition p. 19). 

We were referred to the case of Mogul Steamship Co., v. M Gregor 

Gow & Co., (1), where Lord Coleridge C. J., observed :—“ It may 

be that they will suffer some damages ; it may be that they will for 

a time have a difficulty in carrying ‘on their China trade or may 

have to carry it ata loss, But injury of that sort differs altogether 

from the injury which is called “ irreparable” to prevent which 

injunctions have heretofore been granted in the Court of Chancery, 

and are now allowed to issue from this Court. For instance if a 

fine old ornamental tree in a nobleman’s park be cut down the 

injury is practically irreparable and cannot be compensated in 

damages. It is in cases of that nature that the interim injunction 

issues. The injury here if it be made out obviously is not of that 

character.” But although indicating the nature of “irreparable ` 

injury,” it does not profess to be an exhaustive definition of “irrepara- 

- parable injury,” and the case was one where the ‘loss which the 

plaintiff would have suffered in carrying on the trade could be easily 

oa compensated by damages. In one sense it may be said that every 

injury-to property may be compensated by damages, but in that 

sense no injunction can be granted in cases,even between co-sharets 

or between a landlord and tenant because the plaintiff may be 

i compensated by damages. But money compensation may not be 

an appropriate and adequate remedy in every case of injury relating 

to immovable property, and we think that the question of ‘\irrepa- 
rable injury” must depend upon the circumstances of each case. 

We were referred to the case of Hilton v The Earl of Gran- 

ville (2) to show how reluctant the Court is to grant interim injunc- 

tions. In that case an injunction to restrain the working of valuable 


(1) (1885) 15 Q. B. D. 476 (486). (z) (1840 1 Cr, & Ph. 283}; 4 Beav. 130, 
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mines was refused although there was reason to apprehend that if 
the working was continued the plaintiffs houses upon the surface 
would be totally destroyed or irreparably damaged before the legal 
right could be decided. But in that’ case no action had been 
brought to have the legal rights determined, and there was delay in 
applying for the injunction : the injunction was refused on a consi- 
deration of the balance of inconvenience to the parties, and on 
' condition of the defendant's making certain admissions for the 
purpose of enabling the plaintiff to bring an action. Of course an 
interlocutory injunction should not be’ lightly granted, because it 
it would be a very seriou thing if the person in possession were res- 
trained from making use of the property merely because a suit has 
been instituted with respect to the property. As pointed out by 
Pigot, J., in the case of Baddam v. Dhunput Sing Bahadur (1), 
“the power of granting an injunction is one which has been perhaps 
‘“a little lavishly bestowed upon the Courts in this country. It is a 
tremendous power, and one whith the superior Courts most care- 
fully guard themselves. from exercising hastily or without solid 
grounds.” It is only in cases where property which it is essential 
“should be kept in its existing condition during the pendency of the 
suit is “in danger of being wasted, damaged or alienated,” that the 
Court ought to interfere so as to restrain persons who may turn out 
in the final event of the litigation to be the actual owners of the 
property from proper enjoyment and possession of it, 
The learned Subordinate Judge referred to the principle laid 
down in tha case of Kesho Prosad Singh (2), but held that’ it was 
` inapplicable to the present case on the ground that the claim of 
right must be dona fde which in its opinion was not in the present 
case. Buta ‘claim of right’ we think means ‘under colour of some 
title’ and—as distinguished from the claim of a person who is in 
possession merely as a trespasser not claiming under any sort of 
title. : 

+ On behalf of the respondents reliance is placed on the observa- 
tions of Jessé] M. R. in case of Ærehl v. Burrell (3), which are as 
follows :—If with.potice of the right belonging to the plaintiff and in 

~ defiance-of that notice, without any reasonable ground, and after 


action brought, the rich defendant is to be. entitled to build up a’ 


house of enormons proportions, at an enormons expense, and then 

to say in effect to the Court, “ you will injure me a great deal more 

by pulling it down than you will benefit the poor man by restoring 
- > (1) (8889) 1 C. W. N. 429. 
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Civit. his right,” of course that simply means that the Court in every case, 
1919. at the instance of a rich man, is to compel the poor man to sell 
yow a . . . 
Messrs. Begg Dunlóp him his property ata valuation. Tbat would be the real result of 
and Co. such a decision.. It appears to me that it never could have been 
: Sik: intended by the Legislature to bring such a result about. It never 


—— 


could have been meant to invest the Court of chancery with a new 
Statutory power somewhat similat to that with ‘which railway com- 
panies have been invested for the public benefit under the Lands 
Clauses Act, to compel people to sell their property without their 
consent at a valuation. I am quite satisfied nothing.of the kind was 
ever intended, and that, if I acceded to this, view, instead of exercis- 
ing the discretion which was intended to be reposed in me I should 
be exercising a new legislative authority which was never intended 
7 to be conferred by the words of the statute, and 1 should add one 
more to the number of instances which we have from the days in 
which the Bible was written until the present moment, in which the 
man of large possession has endeavoured to deprive his neighbour, _ 
the man with small possession of His property; with or without 
adequate compensation.” That was an action. for an jnjunction to 
restrain the erection-of a building on a passage over which the - 
plaintiff claimed a right of way, where he had, on being informed of 
the defendants’ intention, forthwith given him notice of bis right and 
commenced the action, and the defendant had notwithstanding con- 
tinued and completed the erection of the building complained of. 
The plaintiff’s right having been established at the trial the Master 
£ i of Rolls held that it was a case for a mandatory injunction and not 
for damages under Lord Cairn’s Act, and made the observations 
quoted above, It is to be observed that it was not a case of a 
temporary injunction. The Court found that the plaintiff had 
established his right and gave a verdict accordingly, and in the cir- 
cumstances of the case the Court held that a mandatory injunction 
and not damages was the proper remedy. 

We were also referred to the case of Hemanta Kumar Roy y. 
Baranagore Jute Factory Company (1). In that case the plaintifs — 
were some of the superior landlords of the disputed propérty which 

\ consisted of two plots of land, and claimed to have been in direct 
possession of about one-third of the property. The defendants who 
were in occupation of the remainder obtained a permanent lease 
irom some of the co-sharers of the plaintiffs and commenced to dig 
the ioundations for an extension of their factory house. '- The plaine 

` ufís sued for partition ard applied for a temporary injunction. The 
(1) (1914) 19 C. W. N. 442. 3 i 4 
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defendants notwithstanding notice of the application for injunction 
expedited the execution of the building. It appeared that.on parti- 
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one of the plots, but must be limited to an allotment out of the other. 
plot. lt was held in these circumstances that the plot a share of 


‘which only could be allotted to the plaintiff on partition should be 


retained in stats guo so that the Court might be free to grant such 
relief as it might think proper, and an injunction should be granted 
restraining the defendants from building on this plot for a period of 
one month during which the partition suit was to be tried out. In 
that case one of the parties would have been placed in a very dis- 
advantageous position unless an injunction was granted. The case of 
Israil v. Samser (1), also was a case between co sharers. The prin- 
ciplé upon which injunction is granted in this class of cases, viz., cases 
between co-sharers is that the co-sharers if not restrained from build- 
ing, may be placed in an unfairly advantageous position conpared 
with the plaintiff but that principle does not apply to a case where 
the defendant is a trespasser in possession under a claim of right. In 
such a case the defendant must walk out of the land if the question 
of title is decided against him and the considerations which may weigh 
with the Court in cases between co-sharers or in light and air cases, 


_ in deciding at the final hearing whether mandatory injunction should 


issue or the plaintiff should be given damages, do not apply to a 
case where the defendant is tound to be in possession of land belong- 
ing to the plaintiff, without any title whatsoever. 

The learned pleader for the respondent contends that a temporary 
injunction may be granted in a case like the present under Order 39, 
rule 2 which speaks of ‘injury of any kind.” ButOrder 39, rule i, 
is the rule applicable to the present case, and not rule 2 which is 
applicable to a case where the plaintiff seeks to restrain a breach of 
contract, or the commission of a wrong or tort. 

It is next contended on behalf of the respondent that even if 
the defendants have protected interests in the lands in dispute, they 
bave as tenants no right to build on the western portion of plot 
No. 1 or to fill up the tank on plot No. 2 thus changing the character 
of the land altogether against the wishes of the landlord, and that 


-a landlord is entitled to an injunction against the tenant in such a 


case, It is contended on the other hand on behalf of the Appellants 

that the suit was brought against them as trespassers and not as 

tenants, and that the temporary injunction was applied for in con- 

nection with the case made in the plaint viz, that the defendant was 
(1) (1913) I, L. R. 41 Calc. 436 ; 19 C. L. J. 47. 
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a trespasser, and that under the circumstances the plaintif cannot 
now turn round and ask for injunction against the defendants on the 
ground that they are tenants at any rate without an amendment of 
the plaint, and asking for injunction on the footing that the defen- 
dants are tenants. It is urged that if the defendants are sued as 
tenants, questions may be raised whether the acts complained of, 
would not come within what is called “ meliorating waste.” We are 
of opinion that having sued the defendants as trespassers and having 
‘applied for injunction on that ground, the plaintiff should not be 
allowed to claim an injunction on the footing that the defendants 
are tenants at any rate without remanding the ‘case and giving the 
defendants an opportunity of showing cause against injunction being 
granted on such a footing and that will take along time. 

The last question for considération is whether in all the ciftums- 
tances of the case, the injunction granted by the Court below should 
be discharged. We have already found that the plaintiff has matle 
out a prima facie title, and there has been no unreasonable delay in 
coming to Court. The building (the staff quarters) which has been 
erected by the defendants on the eastern portion of plot No. 1 has 

_been allowed to stand, by the Court below. No injunction has been 
granted with respect to the same and there is no appeal on behalf 
of the plaintiff against the order. It is only with'respect to the 
western portion of plot No. 1 and the plot No. 2, that the injunc- 
tion has been granted, It is stated before us on behalf of the appel- 
lants in this Court, that they want to build servant quarters on the 
rest of plot No. 1 and to fill up the tank on plot No. 2 which is said 
to be in an insanitary condition. It is contended on the other hand 
on behalf of the respondents that this was not suggested in the Court 
below, that the defendants having got all that they wanted in the 
Court below, are raising new mAtters in appeal, ahd that they have 
a large quantity of their other lands adjoining the lands in dispute 
on which they can build their servants’ quarters. There is no doubt 
that the appellants, opposed the application for injunction in togo 
in the Court below, but so far as the records go, that there was no, 
proposal of erecting servants’ quarters on the rest of plot No. 1 or 
of filling up the tank in plot No, 2, Mr. Tosh in his affidavit stated 

, that the “staff quarters with the lands in suit are integral parts of 
the mill and are absolutely required for its working, and the starting 
and working of the mill will be considerably delayed and my firm 
will be put to irreparable loss in consequence if the injunction prayed 

for be granted.” He further stated that his firm had spent 5 lacs 
of rupees for the acquisition of the lands and construction of main 
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buildings thereon, and about Rs. 85,000 for the construction of the 


CIVIL. 
staff quarters and had entered into a contract with Messrs. Mackintosh = 
_ Bum & Co, to “complete the last mentioned building within t917 a 


and ‘my firm will be seriously prejudiced and will suffer irreparable Messrs, Begg Dunlop 
Been a RENAN sons æ and Co. 
injury if the injunction be allowed.” Thereis no trace of any sugges- a 
tion in any of the affidavits as to the tank in plot No 2 being in an Satish. 
insanitary condition, which it was necessary to be filled up? or that 
it was necessary for the defendants to build servants’ quarters on the 
rest of plot No. 1. i 
The learned Subordinate Judge seems to have thought that it 
would satisfy both parties if the building erecte 1 for the staff quarters 
was allowed to stand, and an injunction was granted restraining’ 
the defendants from further building on or changing the character 
of the land. He observes “ The plaintiff alleged that there v will be 
“irreparable injury if the landmarks still existing on the boundaries 
of the disputed lands are effaced and done away with, and all pos» 
sible opportunities and facilities for him to‘obtain possession thereof 
if there be a decree in his favour be permanently lost to him. On 
the eastern boundary, there is still the foundation of Swarno- 
moyi’s house existing. On the south and west there are public roads. 
-The defendant should not be allowed to interfere with and efface 
“or demolish these permanent boundary marks. They should not 
also be allowed to further build-upon the lands but must be ordered 
by an injunction to stop all further structures upon the lands until 
‘the final-disposal of the suit. These are reasonable prayers and in 
my opinion thzy should be granted to meet the case of both parties, 
In that case the plaintiff would no longer have any cause for com- ` 
plaint that he appréhends an irreparable injury, The defendant 
company also cannot complain that their mill mork will be stopped ' 
for want of erection of their staff quarters, and there will then be a ` 
phenomenal loss of income.” Now if the landmarks still existing 
\ on. the boundaries of the disputed lands are “effaced and done away 
with” by the erection of further buildings there is danger of the 
enforcement of the right of the plaintiff being prevented and this 
may be said to constitute irreparable injury. Then the filling 0 
up of the tank on plot No. 2 and erection of buildings (servants’ 
quarters) on the rest of plot No. 1 on which admittedly there were \ 
no buildings at any time, would change the character: of the land 
and in the event of the suit being decreed the holdings will have 
to be pulled down and the tank re-excavated, and it may be difficult 
to restore the lands to their former condition. It is to be. borne in 
mind that in granting an jnterim injunction the Court should see on 
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which side in the event of obtaining a successful result to the suit 
will be the balance of inconvenience, if the injunction do not issue, 
bearing in mind the important principle of retaining immovable 
property in statu quo. ; o 

It is suggested by the learned pleader for the appellants that the 
boundaries can be fixed by deputing a surveyor to measure the lands 
and prepare amap. But that would take sometime, because there 
may be objections to the Surveyors report by one party or the 
other, as there appears to be a.difference between the parties about” 
the exact area of the first plot of land, and they will have to be 
decided. On the other hand the suit itself which is pending in the 
Court below may be tried out within two months or even earlier, 
if an order for expediting the hearing is made by us. This would 
not be sufficient ground for maintaining the ‘injunction if we were 
satisfied that the defendants would be seriously inconvenienced by 
the order restraining them from erecting the buildings even for this 
period. But the order for injunction was~passed by the Court. 
below on the sth February, r918, and the suit was tiedup for nearly 
one year by this appeal preferred by the defendants. Were it not 
for this appeal, the suit could have been disposed of long ago. The 
appeal itself could have been heard long ago if the appellants had 
moved the Court for an early hearing. ; i 

In all the circumstances of the case, we think the proper course 
would be to direct the trial-of the suit hy the lower Court at once, 
so that, the suit may be disposed of within a period of two~months. 
If the suit is not disposed of within two months from the date of 
arrival-of this order in the Court below, owing to any default on 


the part of the plaintiff it will be open to the defendants to apply to ' 


the Court below for the discharge of the injunction. If-in the mean- 
time the defendants find it necessary to construct servants’ “quarters 


on the rest of plot No. 1, they may erect temporary structures for _ 


that purpose, but not so as to efface the boundary marks ; and if 
any difficulty arises in the erection of the temporary structures for 
the servants’ quarters on plot Ne. 1 it will be open to the parties to 
apply to the Court below, and that Court will give proper directions 
in the matter. f - 

The order for injunction will be varied accordingly. We make 
no order as to costs, The records with a copy of-this order will be 
sent down to the Court below within the course of the next week, 


A T.M. i - i - ` Order varied, 


` 
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‘CRIMINAL REVISION. 


Before Mr. Justice Walmsley and Sir Syed Shamsul Huda, Knight, 
Judge, 
CHAGAN RAJ 
v. 
HERA LAL DOOSAJ.* 


Child, removal of—Criminal Procedure Code (Act V of 1898), section 100— 

Consideration for Court. 

A complaint was lodged on behalf of A to the effect that B, the widow of 
her deceased son, had adopted a boy C, that the accused, who, as the natural 
father of the boy had given him in adoption by registered deed, came to live 
in the house of the complainant with his wife and subsequently removed the child 
from her house without -her consent and did not bring him back. As soon as the 
complaint was filed, the accused produced the boy in Court and later filed a written 
statement in which he admitted having entered into a contract for giving his son 
in adoption, but denied that any actual ceremony of adoption had taken place. 
The complainant then filed a written statemont traversing the statements made by 
the accused and also produced the original contract. The Magistrate then passed 
the following order: “ Adjourned to, 22nd for defendant to move the High Court. 
If inthe meantime no steps are taken I shall order the boy to be made over to the 
complainant on zand ; ’’ 

Held, that under the circumstances, the order of the Mpzistrate was not a 
proper order. 

That in matters of this kind, the health or safety of the child in his being 
allowed to live with his natural parents, should be a paramount consideration for 
the Court. : 


Application under section 435 of the Code of Criminal Proce- 

dure by the accused. ` R 
The petitioner was charged under sections 363 and 379 of the 

Indian Penal Code. 

The material facts appear from the judgment. 

Babus Manmatha Nath Mukherjee and ` Probodh Chandra 
Chatterjee for the petitioner., 

Mr. Langlord James, Babus Tarak Nath Sadhu and Bibhuti 


+ Bhusan Saka for the Opposite Party. 
i G AV 


The judgments of the Court were as follows : 
' Shamsul Huda J:—The facts of the case are shortly 
these. On the 5th of March, 1919, a complaint was lodged on 


* Criminal Revision No. 318 of 1919, against an order of the and Presidency 
Magistrate of Calcutta, dated the 7th April, rgrg. 
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behalf of one Biban Bibi also known as Gulabo Bibi (who to 
avoid confusion would hereafter be referred to by her last mentioned 
name) to the effect that Bibba Bibi the widow of her deceased son 
Lala Kapurchand had adopted a boy Basait Roy aged about 5 
years in the beginning of February last, that the accused who as 
the natural father of the boy had given him in adoption bya 
registered deed came to live in the house of the complainant with 
his wife and subsequently removed the child from her house without 
her consent and did not bring him back. As soon as the complaint 
was filed the accused produced the boy in Court and on the zrst of 
March filed a written statement in which he admitted having ‘entered 
into a contract for giving his son in adoption, but denied that any 
actual ceremony of adoption had taken place. He also alleged 
misrepresentation and various other grounds as invalidating the 
contract. The complainant then filed a written statement traversing 
the statements made by the accused and also produced the original 
contract. The case was then adjourned to 7th of April and on that 
date the Magistrate passed the following order :— 

“ Adjourned to 22nd for defendant to move the High Court. 
If in the meantime no steps are taken I shall order the boy to be 
made over to complainant on 22nd.” 

The present rule obtained by the accused relates to this last 
order. 

It is argued that there is no provision of the law upon which 
this order can be supported. In reply the learned counsel for the 
complainant has relied on section 100 of the Criminal Procedure 
Code. In the present case although a warrant for production of 
the boy was ordered no search warrant was issued nor was the 
boy brought before “the Court in execution of such a warrant. 
No evidence has yet been recorded upon the materials in the record 
it is not clear that the confinement, if any, amounted to an offence. 
Under these circumstances it appears to be very doubtful if sec- 
tion 100, Criminal Procedure Code applies to this case. Be that as 
it may, it seems to me that there is no danger to the health or 
safety of the child in his being allowed to live with his natural 
parefits and this must always be the paramount consideration in 
matters of this kind. According to the complainants’ own case it 
does not appear that the boy has ever lived with his adoptive mother 
or with Gulabo Bibi apart from his natural parents and it is likely 
that he will be at least equally happy with them. 

I therefore think that under all the circumstances of this case 
the order of the Magistrate, dated the 7th April, 1919 which in 
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effect is an order directing the child to be made over to the com- CRIMINAL, ' 
plainant but temporarily kept in abeyance is not a proper order and I 1919. 
accordingly set it aside» . 2. ‘ Chagan Raj 

As ‘the evidence in the case has not been gone into, I do not_ aes 
think it rightto quash the proceedings but at the same time I may Saat 


Shamsul Huda, F. 


express the hope that the parties will see the wisdom of settling their 
differences amicably or of seeking their remedy in the Civil Court. 
Walmsley J:—I agree. l ms 


A. T. M. : ; Rule made absolute. ; 


Before Sir Asutosh Chaudhuri, Knight, Judge, and- 
Mr, Justice Newbould. > 


SYED MOHUMMED RAZIUDDIN CkiNTNAT: 


v. Di css 
- 1919 
THE CORPORATION OFf CALCUTTA.* ' April, to, oh 


> 


Fixture, removal of—Calcutia Municipal Act (III of 1899 B.C.), Secs. ‘ie I, 

450(3)— Fixture which has bean attached to a building? 

In order to take advantage of a penal section, it is necessary for the prosecution 
‘to prove the facts on which the applicability of that section depends, Section 341 
applies to a fixture which “ has been attached to a building 60 as to form part of the 
building and causes a projection, encroachment or obstruction over or any public 
street.’ The words “fixture which has been attached to a building” cannot be 
applied toa part of the building which was constructed at the same time as the 
main building itself. They mean that the building must first be in existence and 
the'attachment of the fixture subsequenf to the erection of the building. 


Revision under settion 435.of the Code of Criminal Procedure, 


_ < The petitioner was directed under section 450(3) of the Calcutta 

MunicipalsAct to demolish a portion of the platform with four man- 

holes which encroached on the Paddapukur Street, ‘ 
The material facts appear from the judgment. 


Babus Manmatha Nath ) Mukherjee and Probodhk Chandra 
Chatterjee for the Petitioner. 


Babu Satindra Nath Muhkerjee for the e Opposite Party. 
. * Criminal Revision No. 105 of 1919, against an order of Khan Bahadur Abu 


Nasr Md. Ali, 2nd Municipal Magistrate of Calcutta, dated the a3rd Deceni- 
ber, 1918. 
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The judgment of the Court was as follows : 
This is a Rule calling upon the Chairman of the Corporation an4 


the Municipal Magistrate to show cause why the order complained . 
of should not be set aside. The order complained of was passed by — 


the Municipal Magistrate on the 23rd December 1918. He has held 
a certain structure to be a fixture which is liable to be removed 
under section 341 of the Calcutta Municipal Act III of 1899 and 
has directed its demolition under section 450 (3) of that Act. In 
our opinion it has not been proved that the provisions of section 
341 are applicable to the structure which is the subject matter of 


this dispute. The structure in question is a masonry platform which | 


extends in front of the petitioners’ building and overa drain in the 
public street. There is no evidence when this masonry platform was 
erected. But witnesses have deposed that so far as living memory 
goes the masonry platform has been in existence as a part of the 
buildirg. In order to take advantage of a penal section it is necess- 
ary for the prosecution to prove the facts on which the applicability 
of that section depends. Section 341 applies to a fixture which “has 
been attached to a building so as to form part of the building and 
causes a projection, encroachment or obstruction over or on any 
public street. As we understand then, the words “fixture which has 
been attached to a building” cannot be applied toa part of the 
building which was constructed at the same time as the main building 
itself. The words “when a fixture has been attached” seem to us to 
mean that the building must first be in existence and the attachment 
of the fixture subsequent to the erection of the building. Taking 
this view as it bas not been proved that the platform in question 
was constructed after the building was erected. We must hold that 
the Municipal Magistrate had no power to pass the order complained 
of and we must therefore make this rule absolute and set aside that 
order. 


r 


ATM Rule made absolute. 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr, Justice 
Carnduf. 


AZMAT 
ae = l 
BISHUN PRAKAS NARAIN SINGH.* i 


Ejectment—Tenanis—Tenancy within certain boundary—Burden of proof— 
Possession by tenant for over 12 years—~Remedy—Suit for assessment of 
reni— Settlement records. : 


The * plaintiff was a proprietor of an estate within which the disputed lands in 
the occupation of the defendants, were situated, He alleged that they formed 
Zerait lands and consequently he was entitled to recover possession thereof 
from the defendants. The defendants resisted the claim mainly on the ground that 


` these lands were not the: Zerait lands.of the proprietor but’ were part and parcel 


of the raiyat holding for which they paid rent to the landlord. It was found that 
the land was not Zeraif. The entries in the settlement KAatian were against the 
plaintiff. Before the settlement officer, the plaintiff objected as to the status of 
the tenants and the true character of the land in_dispute. The settlement officer 
treated the case as if it raised a question of the naturé and amount of rent paya- 
ble and rejected the plaintiff's objection : / 


Held, that the settlement records afforded prima facie evidence in support of 
the case alleged by the defendants and the plaintiff was bound to rebut that evidence. 

That ‘as there was no decision of the objections taken by the landlord, the 
rejection of his objections by the revenue authorities was erroneous. 


The burden of proof in such a case where~the question was whether the 
disputed land was included within the boundaries of that tenancy or lay outside 


them, depended upoh the relative situation of the land in controversy and the 


admitted land of the tenancy held by the defendants : Sheodeni v. Chatoorbhuj (1) 
followed. E : . l 

If the tenants were in possession of the land for over twelve years and treated 
this land_as part of their tenancy, the only remedy of the landlord was by a suit 
for assessment of rent, as the claim for recovery of actual possession was extin- 
guished by the adverse possession of the defendants. 


Iskan v. Raja Ram Ranjan (2).referred to. 

Appeal-by the Défendants. = 

Suit for ejectment. - 
The material facts and arguments appear from the judgment, 


* Appeal from Appellate Decree No. 2442 of 1909, against the decree of Babu 
Pankaj Kumar Chatterjee, Subordinate Judge of Muzufferpur, dated the 18th 
August, 1909, reversing that of Babu Asutosh Ghose, Munsiff of Matihari, 
dated the 18th September, 1908. Š 


(1) (1894) 12 C. L. J._376. 


(2) (1995)-2 G Erie as 
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Babu Lakshmi Narain Singh for the Appellant. 
Babu Akshoy Kumar Banerjee for the Respondent. 
The Judgment of the Court was delivered by 


Mookerjee, J.—This is an appeal on behalf of the defendants in 
an action in ejectment. The case for the plaintiff respondent is that he 
is the proprietor of the estate within which the disputed lands, now in 
occupation of the defendants, are situated, that they form serait lands 
and that consequently he is -entitled to recover possession thereof 
from the defendants. The defendants resisted the claim mainly on 
the ground that these lands were not the serait lands-of the pro- 
prietor but were part and parcel of the raiyati holding for Which 
they paid rent to the landlord. The Court of first instance dis- 
missed the suit. Upon appeal the Subordinate Judge has made a 
decree in favour of the plaintiff. He has found that the settlement 
Khatians, the entries wherein are admittedly against the plaintiff, 
are not binding upon him, „but he has held that the plaintiff has 
failed to prove that the land is serwi# as alleged by him. The Sub- 
ordinate Judge has held, however, that though the plaintiff has 
failed to establish the specific case alleged by him, he should get 
a decree for ejectment on the ground that as proprietor he is entitled 


«to recover possession, unless the defendants establish their ‘alleged 


tenancy. From this point of view, the Subordinate Judge has exa- 
mined the evidence on the part of the defendants and cdéme to the 
conclusion that they have failed to discharge the burden that lay 
upon them to establish a tenancy right under the plaintiff in respect 
of the disputed lands. He has not, however, considered the ques- 
tion of the. length of time during which the defendants have been 
in occupation, because, in his opinion, possession even for a consi- 
derable length of time does not indicate any tenancy-right in the 
land. On the present appeal, the defendants have contended that 
the judgment of the Subordinate Judge is open to objection on 
three grounds, namely, fsf, that he has on an erroneous ground 
considered the settlement proceedings to be a nullity ; secondly, that 
the burden of proof has been erroneously thrown upon the defend- 
ants, and fhirdly, that the question of possession ought to have been 
tried. There is no substance in the first of these contentions but 
the second and third grounds must prevail. 

In so far as the, first ground is concerned, there can be no. room 
for dispute that the settlement records afford prima facie evidence 
in support of the case alleged by the defendants. The plaintiff is 
bound to rebut that evidence : and although the conclusions of the 


Von. XXIX) HIGH COURT, f 


Subordinate Judge upon tbis part of the case, are not very accurately 
expressed, it is plain that he bas found in substance that the plaintiff 
bas rebutted that evidence. He has pointed out that there was 
no trial of the objection taken by the landlord ; under a misappre- 
‘hension the objection was treated by the revenue authorities as 
falling under a clause within which it could not be included ; in 
other words, the settlement authorities treated the case as if it raised 

.a question of the nature and amount of rent payable and did not 
involve any question of the status of the tenants and the true 
character of the land in dispute. There was, therefore, in substance 
no decision of the objections taken by the landlord ; and the rejec- 
tion of his objections by the Revenue authorities was thus obviously 
erroneous. Under these circumstances, the Subordinate Judge has 
correctly held that the evidence furnished by the record of rights 
has been amply rebutted. 

In so far as the second objection is concerned, it is clear that the 
judgment of the Subordinate Judge cannot be supported. He has 
held upon the authority of the decision in Narsingh v. Dharam (1) 
that the onus is upon the defendants to establish the tenancy as 
alleged by them. The case relied upon however is clearly distin- 
guishable. In that case the landlord sued to recover possession 

' of land.” The defendant contended that He held a tenancy right in 
the disputed property. The burden, therefore, was rightly cast 
upon him to establish the tenancy as alleged by him. In the case 
before us, the defendants are tenants of the plaintiff. The only 
dispute is whether the lands now in controversy are included within 
the boundaries of that tenancy or lie outside them. The plaintiff 
relies upon the decision in Manda Lal Goswami v; Jagneswar (2), 
in support of the proposition that the onus is upon the tenants to 
establish the tenancy, while the defendants rely upon Rajendra 

-~ Kumar Bose v, Mohim Chandra Ghose <3) in support of the view 

that the burden lies upon the plaintiff to show that the lands of 
which he seeks to recover possession are outside the tenancy held 
by the defendants. It may seem difficult, at first sight, to reconcile 
these two decisions. But the true rule is that laid down by Mr, 
Justice Banerjee in Sheodent Roy v. Chowdhury Chotoorbkuj 
Roy (4), where that learned Judge pointed out that the burden of 
proof in a case of this description must depend upon the relative 
situation of the land in controversy and the -admitted land of the 
tenancy held by the defendant. The Subordinate Judge has not 
(1) (1914) 9 C. W. N. 144- G) (1901) 6 C. W. N. 105. 
(3) (1894) 3 C. W. N. 763. (4) (1894) 12 C. L., J. 376, 
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examined the case from this point of view. The matter, . therefore, 
must be reconsidered. Eu : i 

In so far as the third ground urged by the appellant is concern- 
ed itis clearly wellfounded and must prevail. The Subordinate 
judge has not considered the length of time during which the defen- 
dants have been in occupation of this land. If they have been in 
possession for over twelve years and have treated this land as part 
of their tenancy, the only-remedy of the landlord is by a suit for: 
assessment of rent, because the claim for recovery of actual possess- 
ion has been extinguished by the adverse possession of the defen- 
dants. [ Zshan Chandra Mitter v. Raja Ram Ranjan Chakraburty 
(1). ] The length and character of the possession of the defendants 
are from this point of view very important elements for consideration. 

The result is that this appeal must be allowed, ‘the decree of the: 
subordinate judge set aside and the case remanded to him in order 
that these two questions may be decided. As the true bearing and 
importance of these questions do not appear to have been appreciated 
in either of the courts below, the Subordinate judge will be at liberty 
to take additional evidence ; such evidence may be taken either by 
him or under his direction by the court of first instance. The costs 
of this appeal will abide the yesult. 
ii - ; 

(1) (1995) 2 C. L. Pi 125. 


Appeal alloived : Case remanded, 
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Abandonment—Under-ratyat— Transfer—Vendor in occupation of portion— 
Limitation. 

Where an under-raiyat, having no transferable right in the land, transferred 
his land to ’A in 1908, and notwithstanding the sale of the entire land of 
the tenancy, was in occupatfon of the homestead portion which covered 
about one-teath of the entire area and made no arrangement for payment 
of rent to the raiyat landlord : 

Held, that the under-raiyat severed all connection with the land as tenant 
“and there was an abandonment, 

A was found to be in actual occupation of the land for more than 12 years 

Š from 1894: ʻ 

Held, in a suit brought in 1909, that time did not begin to run in favour of 
A against the raiyat till the tenancy had terminated in 1908. [shan 
Chandra Dhupi v. Nishi Chandra Dhup! ie Zuis 

Accounting—Tenant in common occupying part of joint iot See Joint 


owner w an 

Accounts, taking of No prayer in in platnt-—General prayer ; See Partnership + 

Aceretion—Non-payment of rent by tenant—Title, extinguishment of; Se 
Diluvion on tee on tae a 





of income to corpus; See Hindu widow te on a 
Acknowledgment, express—Disproved ; See Legitimacy oe ist 
valid, what is; See Legitimacy ws wes 
‘baie by father, if can be disproved ; See Legitimacy 

——————— of child, when conclusive—Mahomedan Lay ; See Legitimacy 
of liability—Consideration for borrowing money 5 See Contract 
to be inferred—Acknowledgment, when final end complete; 














See Legitimacy oe a 
Act, if retrospective—Act regulating ieee exercise ne an existing right; See 
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Act XLV of 1860, Secs. 409, 477 i ie 
— VIII of 1870,, Secs. 6, 7, 12, 17, Sch. II Tasi 
~— I of 1872, Sec. 80 ii ow os 
=— I of 1872, Sec, 90 ae w on 
—— I of 1872, Sec. 91 we one oe 
— I of 1872, Sec. 92 Proviso (3) o ii 
— | of 1872, Sec. 115 woe w wn 
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—— V of 1877, Sec. 21 bi See i 
—— XIV of 1877, Sch. II Arts. 113, 144 se 

— V of 1881, Secs. 12, 13, 14, I5 w s 
—— V of 1881, Secs. 50 (4), 78 it iii. 
—— V of 1881, Sec. 90 aie vee ae 
—— XXVI of 1881, Secs. 26, 27, 28 a aa 
—— IV of 1882, Sec. 3 ain oo one 
—— IV of 1882, Secs. 76,77 +» ni si 
— IV of 1882, Sec. 90 vii ow w 
—— IV of 1882, Sec. 106 Beer w w 
—— XIV of 1882, Sec. 311 aes ae uae 
—— XIV of 1882, Sec. 325-A Ses aa 
—— VIII of 1885, Sec. 18 A oo ane 
—— VIII of 1885, Sec. 23 and Chap. IX e / we 
—— VIII of 1885, Secs. 30 (b), 53, 105 + ae 


—— VIII of 1885, Sec. 48 PA 

—— VIII of 1885, Sec. 50 cls. (1), (2), (3) 
—— VIII of 1885, Sec. 72 (1) « 

— VIII of 1885, Sec. 85, Sub-sec. (2) ws 
— VIII of 1885, Sec. 85, Sub-sec. (3) 


-—= VIII of 1885, Sec. 95 is G ayy 
—— VIII of 1885; Sec. 104 G ww ove sie 
—— VIII of 1885, Sec. 111 B ww ove vee 
—— VIII of 1885, Sec. 155 . BE she 
— Vill of 1885, Sec. 155 G) ase 

vin of 1885, Secs. 155, 178 sia 

—— VIII of 1885, Sec 171 Sub-sec. (1) (c) aaa 
— VIII of 1885, Sec. 179. = ‘is wns 
—— VII of 1887, Sec. 8 m os tee 


—— I of 1894, Secs. 11, 18 ows 
-L— V of 1898, Secs. 4 (h), 173» 190 (1) fa) 200,202 . 


—— V of 1898, Sec. 100 ise 
— V of 1898, Secs. 144) 195 + 
—— V of 1898, Sec. 146 woe noe 


L V of 1898,"Secs. 190 (1) (a), 529 (0) - a 
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Act V of 1898, Secs. 192, 202 ass a šis ste 
V of 1898, Sec. 233, 2351 239; 537 aoe ave ave 
V of 1898, Secs. 239, 537 `N ae tee tee 
—— V of 1898, Sec. 247 er a asi is i; 
V of 1898, Secs. 403 (4), 530 (k) cn one ne avs 
V of 1898, Sec. 418 ak one ate ae tes 
—— V of 1899, Sec. 35 Proviso (a) ie cei one ii 
V of 1908, Sec. 11 aa Se ee as as 214, 
V of 1908, Sec. 11, O. 23, Ret on on u oa 
——_V of 1908, Sec. 47 ses ie iss i 
—— V of 1908, Sec. 47, O. ar, R. 97 ia oF eh 
V of 1908, Sec. 89, Sub-sec. (x), Sch. I, ' Paras t7 at (4), 22 is 
V of 1908, Sec. 99 Si RA ans ve aie 
V of 1908, Sec. 99, O. 20, Rr. 1, 2,3 aaa 
—— V of 1908, Sec. 115 ss we ae 
V of 1908, Sec. 144 w vee we oo G 
—— V of 1908, O. 7 R. 11 (d) «. as ie oe ive 
—— V of 1908, O. 14 R. 2 w i tee on e 
— Vof 1908, O. 18 R. 5s w a oe os — 
—— V of 1908, O. 21 R. 400 ai ‘ee “tats ù 
——~ V of 1908, O. 22 R. 10 a k; Pa ah on ae 
— V of 1998, O. 22 R. 5 i se oo oe ie 
—— V of 1908, O. 39 Rre 1,2 at is T w gii ie 
——, V of 1908, O. 41, R. 233 s oo P ii ile 
— V of 1908, O. 47 R. 1 sii w ow ose Pert 
—— IX of 1908, Sec. 6 Bre a on ss úi 
—- IX of 1908, Sec. 14 sie on oH ia F 
—— 1X of 1908, Sec. 26 w w m w ais 
—— 1X of 1908, Sch. I. Art. 9s, on w vee igs 
——- 1X of 1908, Sch. I. Arts. 91, 142, 1445 m w on 
= IX of 1908, Sch. I. Art. 132 au ue ts w 
—— IX of 1908, Sch. L Art, 136 A ai des ios 
— VIB. C. of 1870, Sec. 51». w a ur baa 
wa I. B. C. of 1878, Sec. 9 Cls. {c} and (e) oe ses ise 
—— IXB. C. of 1879, Secs. 5, 68, 14) 15, 35» 51 ae ido st 
~— 11 B. C. of 1882, Secs. 6, 76(b) one seen on ie 
m— II] B, C. of 1884, Secs. 113, 114, 116 ave w? as 
—.— [II B.C. of 1899, Secs. 341, 450(3) v0 sus ia : 


Admissibility in evidence— Deposition not taken in accordance with law—Prose+ 


cution for perjury ; See Perjury oe 
gmission to take objection, effect of —Dochinent, ine 


of document, 
admissible ; See Permanent tenure ase ‘te 


Court of Wards, if binds the infant proprietor; See Permanent 
kg * 





Admission by n € 
tenure ous `oe mee w šis an 
ae Of evidence, wrongiul—Misdirection of law; See Perjury... ‘as 
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Adoptlon—Hindu Law—Adoption—Pomer given by will to a widow to adopt in 
the life-time of son or after his death—Death of son without issus leaving 
a widow—Adoption by widow after the death of son, validity of-—Divest- 
ing of property—A loption, object of. 
R, a Hindu, died ‘on and April 1902, leaving him surviving his son K and 
widow M. K married X and died in December 1903, at the age of about 
50 years, leaving him surviving Mand X. M adopted a son P to R after 
the death of K. Afterwards X adopted a son Q to K without any 
authority from K and then died. z 


By his will dated 24th December 1900, R dedicated his 4 annas share in a 
certain brahmottar mouza to the service of certain deities and directed that 
M should be the shebait and that on her death K should succeed her in 
that office. His other immovable properties he divided between K and M 
bequeathing 12 annas to K and 4 annas to M for her life. He next autho- 
rized M to adopt 3 sons in succession whether in the lifetime of K or after 
his death and provided that on M’s death the adopted son if any, and fail- 
ing any adopted son, K should succeed to the 4 as. share. In a suit brought 
by P claiming the estate of K, the points raised inter alia were whether P 
had any title and whether his adoption was a valid one: 


Held, that an authority to adopt in the event of the death of K was express- 
ly given and remained unaffected by the power rightly or wrongly given 
to adopt in his lifetime. ` 

That on general principles of Hindu Law the adoption of P was valid. 

A man can „by a devise of a portion of his estate to his wife for life with 
remainder to her adopted son, in the event of her adopting, can prevent 
the operation of the rule in Bhoobun Moyee v. Ram Kishore vis., that 
if a Hindu dies leaving a widow and a son and that son dies leaving no 
son but his widow as his heir (he having inherited his father’s estate) the 
power of the father's widow is extinguished .and can never afterwads be 
revived. 

Where the effect of adoption does not operate to divest an estate, there is 
no extinguishment of the power. 

Per Teunon, ¥—The object of: adoption among Hindus is not merely the 
due perpetuation of lineage but is also, to secure for the adoptive father and 
his ancestors the spiritual blessings which only an heir male can confer. 
The spiritual purposes of a son are nol exhausted in the person of a son 
who though he attains majority yet dies without issue. t 

Held, that the fact that K survived his father and performed the sradh, did 
not exhaust the spiritual benefit which R could receive from a son. 

Per Greaves, F. :—That the claim in the present case was to the 12 annas 
which passed to X his widow, upon his death ; it was a claim put forward 
not to divest X but a claim to the estate after her death, that is to say, it 
involved no divesting but only an ascertainment of K’s fightful heir after 
the death of X. Kumedbandhu v. Ramesh. woo. sia Wee 


Hindu Law—Mitakshara—Adoption by widow in the Dravada 
country with assent of sapindas— Whose assent is necessary—Position of 





T 
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` Adoptlon—(Contd.). 
a widow in an undivided family—Case of a divided family—Assent of 
nearest kinsmen equally necessary—Rights to property not io be disre- 
garded. 
Under the Dravadian branch of the Mitakshara law, in the absence of author- 
ity from her deceased husband, a widow may adopt a son with the assent 
of his male agnate. This was established in the Ramnad case. 


_ In the case of an undivided family the consent must be obtained by the 
widow within that family : if the father-in-law is alive, from him: if not, 
from the deceased husband's brothers. The assent of separate and remote 
kinsmen is insufficient. l 

The principle is the same if the husband dies-separate from his kindred. 
The widow must still obtain the assent of her father-in-law, if he be dead, 
of the brothets or the other nearest sapindas. In considering what assent 
is sufficient, rights of property cannot be disregarded: and the widow 
cannot be allowed to adopt on the assent of remote relatives when there 

F are near oñes in existence. Veera Basavaraju v. Balasurya Prasada ss. 

Adoptlon, object of ; See Adoption se ies ee f 

~——— by widow after death of son, if valid—Death of son without issue 

leaving widow-——Power to adopt given by will; See Adoption... isp 
by widow in Dravada country—Widow, position of, in au undivided 
` family—Case of a divided family—Rights of property; See Adoption... 
by widow in the Dravada country— Whose assent is necessary; See 











Adoption NT aT oo an i wn 
— by widow in the SDravada country with assent of sapindas; Ses 
Adoption vs ns wes a tne we 
m not divesting an estate—Power to adopt, if extinguished; See 
Adoption — +» ae “ ia u 


Adverse possession, title by——Co-owner, what to prove ; See Sale ... iis 
Agreement, valid— Agreement of yearly tenancy—Implication from yearly rent 

reserved by lease ; See Ejectment one us w os 
of yearly tenancy, if valid—I mplication from yearly rent reserved by 





a 


lease See Ejectment we ad m E is 

Atienatlon—Cioit Procedure Code (Ast XIV of 1882), S. 3a54— Transfer of 
execution proceedings to Collector— Fudgment-debior's incompetency to 
alienate— Mortgage by the judgment-debtor of the property under Col- 
lector’s control void. 

The incompetency to siienate, imposed on that judgment-debtor by section 
325 A of the Code of Civil Procedure, 1882, is complete, and is not 
limited to the time during which the property is under the, Collector’s 
control, and a mortgage made by him in contravention of the provisions 
of that section is void and of no legal effect whatsoever. Geurishaakar 
Balmukund s. Ciinnumiya ~ Na ni 

—————Mitakshara Foist Family—Separation amongst brothers—0ne 
member, if may cell kis share after separation. 
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In a joint Mitakshara family consisting of three brothers, there was no formal 
partition of the properties but the three members lived separately owning 
separate properties by amicable settlement : = 

Held, that each member is competent to sell or otherwise dispose of the 
share which he was in possession by such arrangement. Sakbi Lal v. 
Wajid AH ise a ae i 

by widow—Necessity, proof of—Recital of deresiiy in deed of aliena- 

tion ; See Hindu widow 





by widow, if void ; See Hindu ici 





by widow, where legitimate ; See Hindu widow 
for value—Deed of gift—Necessity ; See Hindu widow 
Alteration and comparison ; See Presumption 7 ai 
Ancestral trade, incidents of—Infant members, liability vioas, contracting 
of, for purposes of trade ; See Partnership 
trade and new trade started after the death of iati distinction 
between ; See Partnership .. i on ons 


Appeal— Civi! Procedure Code (Act V of 1908), Sec. 47—Dispute pais 
simple mortgagee and usufructuary mortgagee of holding—Amount paid 

* by simple mortgagee into Court to prevent sale—Bengal Tenancy Act 
(VII of 1885), Sec. 17i—Summary procedure. , 





A decision on & controveisy between a simple mortgagee and a usufructuary 
mortgagee of a tenant whose holding was advertised for sale for arrears 
of rent regarding the right of the former to be py in possession as first 
mortgagee of the holding under section 171 sub-section (1) (c) of the 

! Bengal Tenancy Act, is not appealable under section 47 of a Code of 
Civil Procedure. 

So far as ,two strangers to the proceeding are concerned, the matter 
in difference between them should not be summarily determined ina 
proceeding under section 171 of the Bengal Tenancy Act. - 

Under section 171 of the Bengal Tenancy Act the depasitor is not of right 
entitled to be placed in possession of the holding upon an application 
made to the Court. Dwarka Nath Dass v. Kanga Charag Sahu aN 

——_, competency of—Review, not filing of—Ctotl Frocedure Code (dct V 
of 1908), O. 47, R. i—‘New and important natter’ — Judgment. 

The plaintiff sued the defendant for rent. The matter in dispute between 
the parties was the rate of rent. There wasa former litigation between 
the parties on the same point which came up to High Court and the High 
Court on the 28th February, 1917, took the view of the plaintiff on the 
matter. On the next day, that is, on the 1st March, 1917, the learned 
Judge of the lower appellate Court, delivered his judgment, without know 
ing that the judgment in the” former suit bad been delivered by the 
High Court on the day previous : 

Held, that the proper course for the plaintiff appellant was to apply to the 
Judge of the lower appellate Court for a review of his judgment on the 
ground pf discovery of new and important matter, namely, the judgment 
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Appeal—(Conid.). 

of the High Court which was delivered on the 28th February, 1917, which’ 
reversed the judgment of the lower appellate Court in the former suit ; 
and having failed to apply for a review of judgment, he could not have the 
whole proceedings set aside and to have additional evidence admitted in 
second appeal. The High Court refused to interfere with the judgment 
of the lower appellate Court as the plaintiff appellant deliberately abstain- 
ed from applying fora review of judgment, Jaday Chandra Molik v, 

Manik Sarkar... af in Ss i ai 313 
„ competency of—Suit for possession of land by several plaintiffs.—~ 
Decree for joint possession—Death of one of the respondents, leaving 
amongst others, a minor representative—Minor not represented—Appeal, 
dismissal of, as against minor—Effect of such dismissal on whole appeal, 





Eight persons as plaintiffs instituted a suit for declaration that the subject 
matter of the litigation was debutter property dedicated to an idol and 
that there had been dealings with the property by the shebaits in a manner 
not justified by its character as debutter property. The plaintiffs accord- 
ingly prayed for a declaration of the true character of the property 
and for a decree for recovery of possession from the first defendant who 
had acquired no valid title to the property and was in unlawful possession. 
The first appellate Court passed a joint decree in favour of all the 
plaintifis.- A second appeal was next preferred to the High Court. ,One 
of the plaintiffs died during the pendency of the appeal and his legal re- 
presentatives were brought on the record ; one of them was a minor and 
an officer of the Court was appointed as his guardian-ad-litem. The ‘appeal 
was heard on the merits and dismissed. An appeal was then preferred 
under clause r5'of the Letters Patent, but steps were not taken for the 
representation of the infant respondent. The result was that the appeal 
against the infant was dismissed. The defendants appellants then sought, 
to proceed against the other respondents on the record. 


Held, that the appeal could not be heard on the merits: Sriram Chandra 
Naik v. Hridoy Nath Gupta Tee ies see ii 461 
, dismissal of, effect of—Appeal dismissed against one of the parties— 
Suit for possession of land by several plaintifis—Decree for joint posses- 
sion ; See Appeal, competency of aad ise Mess G iia 461 
——, if lies—Application for delivery of possession—Decree-holder, auction- 
purchaser—Civil Procedure Code (Act V ao rgc8), Sec. 47 O. 21, 
R. 97——Appellate Court's decree passed without jurisdiction. 





An order allowing or refusing delivery of possession after an execution sale 
is not an order under section 47 of the Code of Civil Procedure even 
where the decree-holder is the auction-purchaser and as such no appeal 
lies. 

A second appeal lies to the High Court against a decree of the appellate 
Court passed without jurisdiction. Aduram Haldar v. Nakuleswar Rai 


Chowdhury... 3A a os on on 48 
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Appellate Court—-lmproper admission of evidence—Effect of; id Perjury... 





order 41 of the Code of Civil Procedure—-Ends of justice; See Remand 
Apportionment—Release of portion of mortgaged property; See Common 
manager i e.. as a's ei 
Arbitratloa—Agreement to rafer—Suit, iy barred—Specific Relief Act (I of 
1897), Sec, 21—Civil Procedure Code (Act V of 1908), Sec. 89 Sub-sec.(t), 
Sch. If Paras. 17 (1), (4), 22— Suit, stay of—Reference to arbitration. 

A defendant, who was a party to a contract to refer present or future differ- 
ehces to arbitration, cannot seek specific performance of the arbitration 
agreement, nor set it up as a bar to a suit brought against him in contra- 
vention of the agreement. x 

When the Court is apprised that the suit has been instituted in contravention 
of an arbitration agreement, the Court has a discretion to stay the suit. 

„The defendant can obtain a stay of the suit and either party then can apply 
under paragraph 17 (i) of the Code of Civil Procedure for a reference to 
the arbitration by the Court under paragraph 17 (4). a 

Sub-section 1 of section 89 of the Code of Civil Procedure, read with ‘para- 
graph 22 of the second schedule, makes inapplicable to all arbitration 
agreements and awards governed by the schedule, the concluding provision 
of section 21 of the Specific Relief Act. Dinabandhu Jana v. Durga 
Prasad Jana ies one we ai 

Area of tenure or holding, to be compared ; See Presumption ee as 

Attachment, if falls with dismissal of application for execution—Civil Proce- 
dure Code, 1882 3 See Auction sale... s si ie 

Auction sale—Death of Judgment-debtor after attachment—Dismissal of execu- 
tion procooding—Subsequent application Jor execution—Representative 
of judgment-debtor not brought on record—Objection under section 311. 
of the Code of Civil Procedure (Act XIV of 1882)—Res judicata—Odjec- 
tion not raised. 

Per Richardson, Y.: Under the Civil Procedure Code of 1882, an attach- 
ment once made, did not necessarily fall with the dismissal ofthe applica- 
tion for execution : 

Under the Civil Procedure Code of 1882, if a judgment-debtor died before 
sale but after attachment, the sale was not necessarily invalid merely be- 
cause the legal representative of the judgment-debtor had not been brought 
on the record. The omission was regarded at most as an irregularity 
which might lay the salo open to attack under the provisions of sec- 
tion 311 of that Code : Š 

Per Huda, F. : The death of a judgment-debtor alter attachment does not 
affect the validity of a sale under such attachment without. bringing his 
legal representative on the records, 

Per Curiam : One of the co-sharer landlords brought a suit for arrears of 
rent in respect of his share in the supetior interest against A end his co~ 
sharers in the taluk. In that suit an ex parte decree was made on the 
20th September, 1900. An application for execution was made on the 

gist November, 1900, against A and his co-sharers and was followed” by 
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Auction sale—(Contd.). 


attachment of the property. That application was dismissed on the 7th 
January, 1901, for default of prosecution. A died on the 22nd March, 
1901. On the 8th July, 1901, an application for execution was made 
against A and a portion of the taluk was sold by the Court on the aist 
September, 1901, and purchased by the husband of ‘defendant No. 1. 
There was no attachment after the second application for execution. -The 
sale was confirmed and the sale certificate was issued on the agth Novem- 
ber, 1901. On the 5th June, 1908, the plaintiff No. 1 in the present suit, 
for himself, and as a representative of plaintiffs Nos. 2 and 3, applied to 
have the sale set aside, on the ground that as A died before decree, the 
sale was void. The application was rejected by an order, dated the 15th 
December, 1908. f 


The plaintiffs brought the present suit to recover their father’s share in the 
taluk, on the ground that the sale of the gth October, 1901, was inopera- 
tive, as, at the date of the sale, A was dead, and his legal representatives, 
the plaintiffs, had not been brought on the record. In the alternative 
the plaintiffs asserted that if anything at all passed to tho-auction-pur- 
chaser by virtue of the sale, all that was sold, was a portion of the taluk 
corresponding to’ the decree-holder’s interest in the zemindari : 


Held, that the omission to bring the plaintiffs on the record was at most an 
irregularity and the sale was not void. 


That the question as to invalidity of sale on the ground of death of the judg- 
ment-debtor before sale was res judicata, as it might have been but was 
not made a ground of attack in the proceedings taken in 1908 to set asida 
the sale and the plaintiffs could not be heard to insist upon any irregularity 
which they did not insist upon then. 


That it was too late to bring forward such objection. 

That on a construction of sale certificate, it was held, that what. was sold, 
was the taluk held by the judgment-debtors. oeeeen Bhattacharjee v. 
Bamasundari Dasya a i si ‘ini asi 


Aathority to adopt, if valid—Power given to adept in the lifetime of son ; 3 See 
_Adoption ay iss ae ava sis ii 


Benamidar, if can sue on mortgage; See Mortgage 

Bengal Embankment Act, Sec. 6—Directory or mandatory ; See Embankment.. 
——, Sec. 76, cl. (b)—* Existing embankment’; See Ems 
bankment m ose ass ane se one 
» Sec. 76, cl. (b}—Permission contemplated; See Em- 
bankment’ eG ie ree soe asi 











Bengal Land Revenue Sales, Act, Secs. 3, 5, 6, 33 —‘ Contrary to the provisions 
. of Act’—Failure to notify in the vernacular Gazettes; See Revenue Sale 
Law of Bengal 








, Sec. 6, para. a—Sale notified in the Official 


Gazette published at Calcutta—Failure to notify in the vernacular Govern- , 


ment Gazette; See Revenue Sale Law of Bengal eo ae 
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Bengal Mutalctpal Act, Sec. 113—Assessment, ultra ofres—Suit for declaration 5 
See Jurisdiction ins is see vee ai 


—_— 





, Sec. 114—Amount of assessment of holding according to 

circumstances and property within Municipality—Decision of Commissioners 

—Civil Court, if can-reopen question of assessment ; See Jurisdiction 

; Sec. 116—Civil Court, jurisdiction of—Assessment, op en 

to objection on the ground of its being ultra vires ; See Jurisdiction 

; Sec. 18A.—Document, use of, for different’ purposes ; 
See Permanent tenure 

Bengal Tenancy Act, Sec. 23 and Chap. Tx, if « Senedi Embankment Act 3 
Sse Embankment 





—— 








the average local price of staple food crops—Settlement officer, if can 
determine in a proceeding under section 105 of the Bengal Tenancy Act; 
See Rent, assessment of ... an ee x ing 
— m, Sec. 48, applicability of Money rent—Rent t payable in 
kiad; See Rent S si ase se 
, Sec. 50—Holding consisting of vel parcels of land— 





S 
Presumption, if ‘applicable to several parcels; See Presumption a 
m, See. 50—Holding, partly inherited, and partly acquired 


by purchase—Raiyat, if can tack ; See Presumption ss “ 
m, Sec. 50—Main rule and presumption, where appliesbis= 
Raiyat, what to prove ; See Presumption izi n : 
——_—_—_—_-_—,, Sec. 50—Proof of rent being originally fixed in per- 
petuity ; See Presumption... a sói ii i 
—_—————,, SEC. sor Rent, when not subject to dihancemedts See 
Presumption ves too 
» Sec. so—Variability of rent at incepüön of tenancy] See 





Presumption e , aoe on eas w 
—, Sec. so-—Variability of rent, one of the original incidents 
of tenancy ; Ses Presumption Raa on 


m, Sec. 50 (1), construction of; See Priapa 
—_—— —, Sec. 50 (1) and (2)—Continuity and identity of tenure 
or holding ; See Prestimption i 
ee, Sec. 50 (1) and (2) —Raiyati holdings ; Sse Presumption 
a, See. 50, cl. (3)—* Affected’; See Presumption 
_, See. 50 (3) Amalgamation of land; See Presumption ... 
——_—_——, Sec. 50, cl. (3) —* Land held by a raiyat ’—‘ Affected ’; 
> See Presumption : 








__ See. 52—Additional rent, claim for—Previous measure- 
ment inaccurate and unreliable; Sse Rent, assessment of su 

a, Sec. 72 (1) + Usufructuary mortgage—Tenant paying 
rent to mortgagor—Notice ; See Rent a see 

L, Sec. 85, Sub-sec. (2)—Sub-lease py a raiyat for more 
than g years after 1885 ; See Ejectment 3 

m aae, Sec. 85, Sub-sec. ()—Registered sub-lease for more than 
g years before the passing of the Act—Raiyat, if bound; See Ejectment 


, Sec. 30 (b)—Enhancement of rent, claim for—Rise in ` 
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Bengal Tenancy Act, Sec. 95—Individual members, rights of; See Common 
manager |... oe 2 dee? 76 sea tee 
» Sec. 104 G—Proceedings, if can be taken—Record of 
rights finally published before Act III B.C. of 1898 came into force ; 
See Res judicata ae, ie ee a 
Sec. 1o05—Settlement officer, if can determine claim for 
enhancement of tent on the ground of rise in the average local price of 
staple food crops; See Rent, assessment of ae 











` 





» Sec. 155—Deposit to be made by whom—Person implea- 
ded as defendant ; See Ejectment as as 
, Sec. 155—Tenant—Transferee kot a permanent tenure- 





holder; See Ejectment’ ... ane ‘ee wn we 
y Sec. 155, scope of—Compensation for breach; See 
Ejectment ais aes a oa aoe 


s Sec. 155 (1)—Notice, requisites of— Compensation; See 





» Notice 





and pétthäient tenure-holder, made before the passing of Bengal Tenancy 








Act ; See Ejectment tee ae ae te ne 
—, Sec. 171—Depositor, if entitled to be placed in posses- 

sion; See Appeal nig vee oo 
~, Sec. 171 Summary detérrhination—Strängés to proceed- 

ing; Ses Appeal wes See vee a 

, Sec, 179— Contract ; See Ricciient iia vat 

‘ Blbee — Lawful wife; See Legitimacy ... bee i be 


4 
Bill of exchange—Hundi—Stamp Act (II of 1899), Sec. 35 Proviso (a) Improper 

registration— Validity of document. 

A bill of exchange may include a kundi; buta Aundi does not include a 
bill of exchange. j 

Proviso (a) to section 35 of the Stamp Act is applicable to documents coms 
pulsorily registrable. 

An improper registration of a document by the Registrar, does not affect 
the validity of a document. Biswenath Bhattacharjee v. Govinda 





Chandra Das... vee dis aes saii on 

Bills of Exchange Act, 1882, Sec. 23 ose iis isi one 
Bombay Act iII of 1888, Secs. 297, 300, 301 wai ee on 
— IV of 1898, Secs. 31, 41, 42, 45 ny tee 1 

=—=— — XIV of 1869, Secs. 8, 24,25 .. ` tee oe oo 
“Barden of proof; See Damages ue a we ses e 





of proof—Expectant heir— Person in a position to dominate will; See 
Undue influence be i e : ive 
of proof—Grieyous nye Right of private eee See Charge ons 
of proof—Offence.under section 396 of the Indian Penal Code; See 
Dacoity 








. oe vee see oan wee 
` 





of proof—Sutt Sor recovery of posséssioti Land subject to tntndation— 
Waste land. 


» Secs. 155, iis Recieve iai between landiord : 


237 


439 


40 


305 
340 
138 
138 
454 
348 


165 
571 


325 
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Barden of proof —(Contd.). 

. When the plaintiff alleges his prior possession and subsequent dispossession by 
the defendant, the burden is primarily upon him to establish that he was 
in possession within the statutory” period. But in the determination of 


If the land was wholly or partially subject to inundatfon by’the water of a 

river, the plaintiff must be de emed to-have been in possession of the sub- 

merged portion during the period that such tract was covered by water 

no matter who was in possession at the date of the submergence ; Khedon 

Lal v. Rajendra Narain Singh A k 

of proof—Tenancy within certain boundary ; See Ejectment 

— of proof~Unsoundness of mind ; See Criminal liability X 

Calcutta Municipal Act; Sec. 341—‘ Fixture which has been attached to a build. 
ing ’—Part of the building constructed at the same time as the main 
building ; See Fixture, removal of ... on ie 

Case, change of—Injunction—Defendant, a trespasser—lInjunction, claim of, 
on the footing that defendant is a tenant, if to be allowed ; See Injunction, 
temporary m. re a vit we a 

——, trial of—Criminal Procedure Code (Act V of 1898), Secs. 144, 195—Pro- 
secution for contempt of lawful authority—Penal Code (Act XLV of 
1860), Sec. 188. ` 

No Magistrate is competent to take cognizance of a case except in accord- 

ance with the provisions of section 195 of the Code of Criminal Procedure, 
and a Magistrate, whose order under section 144 of the Code was disobey- 
ed, is not competent to try the case of disobedience under section 188 of 
the Penal Code. Mritunjoy Gon v. The King-Emperor ` ass ins 

Cause, determination of ; See Pleadings i te sas is 


Charge—Form and contents of—Grievous hurt—Fudge, duty of—Charge, 


delivery of, in Bengali—Fudge unacquainted with Bengali— Fudge’ s 
charge. 








The form and contents of a charge vary with the circumstances of individual 
cases, with the nature of the evidence the Judge is to deal with and the 
tnode in which the case for the prosecution and the case for the defence 
are conducted.. Generally speaking, it is usual to begin a charge by set- 
ting out the offence ar offences which the prisoner is charged with having 
committed and explaining the law relating to those offences, Then the 
case for the prosecution and the case for the defence may be referred to, 
and such comments made on the evidence adduced on either side as the 
Sessions Judge may think it desirable or useful to the Jury to make. 
Care should be taken to place the defence set up fairly before the Jury and 
to ensure that the Jury appreciate the issue or issues which they have to 
try. The charge should include the usual warning as to the duty of the 
Jury to the prosecution on the one hand and to the prisoner on the other. 

The Judge is entitled to tell the Jury that when a prisoner is charged with 
wounding another, the burden of proving that the wound was inflicted 
in the exercise of the rights of private defence, lies on the prisoner. The 


this question of possession, the nature of the land must be first considered. | 


PAGE. 


259 


209 


383 
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Charge—(Conzd.). 
Judge may go further and say that a plea in this form ‘I was not present 
and did not strike the complainant but if I did strike him, I acted in self- 
defence,” ia. not very convincing. Nevertheless itis open to a prisoner 
to adopt such a defence in the alternative, and if be cannot satisfy the 
Jury that he did not strike the complainant but can satisfy them either by 
the cross-examination of the complainant’s witnesses or by adducing evi- 
dence on his own behalf that in striking the -complainant he acted in self- 

t defence, then he is entitled to an acquittal- 

- Per Chaudhuri, F.: The Judge’s charge isnot only for the purpose of 
stating the law and explaining it to them, but also of helping the Jury to 
find facts. He has to advise the Jury as to the logical bearing of the 
evidence admitted upon the matters to. be found by them. He ought to 
do that to limit the chances Gf error of-the Jury. 


3 Per Richardson, F.: If a charge is ‘to be delivered in Bengali and the E 


Sessions Judge i is not himself sufficiently acquainted with that language to- 
prepare the charge in Bengali himself, it is open to him to obtain such 
assistance as he requires from the officers of his Court. It is not desirable 

that he should resort to the services of the Public Prosecutor for this 
purpose. Afiruddl Chokdar v. King-Emperor i iva i 

_— +, delivery of, in Bengali—Judge, unacquainted .with Bengali—judge’s 
duty ; Sse Charge Pn ie òi sas one 
———, extinction of—Property hypothecated as security for payment of rent— 

_ Permanent tenure—Transfer by private sale. 


A kabuliat, executed on 12th December, 1891, by a permanent tenure-holder, 
contained inter alia the following provisions: “If default be made in the 
payment of rent, you (i.e. the landlord) will realise the arrears by insti- 
tuting suits and by the auction-sale of the said Lot. If the whole be not 
realised by the auction sale then we shall be liable for the balance and 
shall pay the amount from our own pockets. If we do not do ao, you will 
realise the same by the attachment and sale of our property (A) hypothe- 

- cgted as security and of our other movable and immovable properties. So 

> long es, we are not released from the liability to pay. the rent of this 

mokarari mabal we. shall not be abie to transfer in any manner the pro- 
perty mortgaged as security for the rent of the Lot. The terms of the 
kabuliat thus executed by us shall on our death, he binding equally on our 
heirs, successors and ropresentatives.”? 


The permanent teaure passes out of the hands of the original tenants by 
\ private sale: 

Held; that when the liability of the original tenants to pay rent of Lot ceased, 
the mortgage or charge on property A given as security for rent, was 
extinguished. Maharajadhira} Sir Bejoy Chand Mohatab Bahadur v. Sarat 
Chandra Adhya vi ge as 

——-, form and contents of ; See Charge be Sad 
, if bad as perpetuity—Arrears of annuity aus to widow made accre- 
tion to corpus Annuity in futuro; See Hindu widow iù sis 





476 
571 


` 
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Char ges, joinder of —Criminal Procedure Code (Act V of 1898), Secs. 233, 235, 
239; 537~—Ssparate trial. 


A charge under section 420 of the Indian Penal Code, of cheating in respect 
of a total sum of Rs. 27 and odd, to wit, a sum of Rs. 14 and odd col- 
lected from 11 persons by A on a certain date, and a sum of Rs. 13 
collected from 11 other persons by B at the same time and-place and in 
pursuance of the same conspiracy, is not ‘bad for misjoinder and the 

. accused are triable together for the offence, under sections 235 and 239 of 
\ the Code of Criminal Procedure. Kailash Chandra Pal v. King-Emperor 


Child, removal of—Criminal Procedure Code (Act V of 1898), section roo— 
Consideration fon Court. ' 


A complaint was lodged on behalf of A to the effect that B, the widow of 
her deceased son, had adopted a boy C; that the accused, who, as the 
natural father of the boy had given him, in adoption by registered deed, 
came to live in the house of the complainant with his wife and subse- 


x quently removed the child from her house without her consent and did 


not bring him back. As soon as the complaint was filed, the accused 
produced the boy in Court and later filed a-written statement in which he 
admitted having entered into a contract for giving his son in adoption, but 
denied that any actual ceremony of adoption had taken place. The 
complainant then filed æ written statement traversing the -statements made 
by the accused and also produced the original contract, The Magistrate 


then passed the following order: ‘‘Adjourned to 22nd for defendant to - 


move the High Court. elf in the meantime no steps are taken | shall 
order the boy to be made over to the complainant on 2and:°! 


Held, that under the circumstances, the order of the Magistrate was not a 
proper order. ` 


That in matters of this kind, the health or safety of the child in his being 
allowed to live with his natural parents, should be a paramount consider- 
ation for the Court. Chagan Raj v. Hera Lal Doosaj | 


ooo ood 
City of Bombay Lmprovement Act, main object of ; See Street schemes 


» Sec. 41—‘Street to be formed,’ meaning 











of; See Street schemes a 


» Secs. 41, 45--Correlative; See Street 





schemes 


City of Bombay Municipal Act, Sec. 301(3)—Owner of adjacent land order- 
ed to set forward his building on it—Strip of old street never formed into 
„hew street; See Street schemes ana ae 


oe  —, Sec. 301(3)—‘Regular line of street,’ altere 
ed—Owner of adjacent land required to set forward his building on part of 

“old street ; See Street schemes aan sab Va ins 
Civil Court, if can question the validity of will ‘of which probate was grented— 
Effect cannot be given to all provisions of will; See Suit, if lies 

s-— Court, if can re-open question of assessment of holding—Amount of assess- 
ment of holding according to circumstances and property within Municipa- 


4 


~ 


\ / 
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is 
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z 


Civit Court—(Contd.). ž ~ 


lity, decided by Commissioners of Bengal Municipal Act, Sec. 1143 See 
Jurisdiction » ait es vis a ie ae 


—~ Court, jurisdiction of Assessment, open to objection on the ground of 
- its being séra vfres—Bengal Municipal Act, Sec. 116 ; See Jurisdiction .., 


\ 


—— Court, jurisdiction of—~Inam grant of agraharam village by Indfan ruler 
Kudivaram and melyaram ; See Ean Law of Madras ats te 


f 


—~ Court, júrisdiction of—No suit instituted in revenue Court within three 
. months under section 111B of the Bengal Tenancy Act; See Suit, maintains 
ability of as sie jas Ss we RE 


— Court, jurisdiction of—Suit for damages against Secretary of State for 
India in Council—No application for reference under section 11 of the 
Land Acquisition Act; See Suit, if lies e i Sea 
Court, jurisdiction of ~Suit for declaration as to the effect of the terms of 
will ; See Suit, if lies_ ng e 





—— Court, jurisdiction of ~Suit for cocina by landlord ~Plea that agraha- , 


ram, an estate ; See Land Law of Madras ans aa ae 
~~ Court, when cannot inte‘fere~Action of Mugicipality ; Sea Jurisdiction ... 
Civil Procedure Code, 1882—Attachment, if falls with dismissal of application 
for « execution ; See Auction sale va es ane 

s» (1882), Sec. sagAd incompetent.. to alienate—Mortgage 
2 "by judgment-debtor, if valid ; See Alienation ane wn aa 
—_—_—__— , Sec. 1r—Contested revocation of letters of administration 
procending—Issve incidentally raised ; See Res judicata ae te 

— m, Sec. 11 — Might and ought to have been ground of attack 
—Objection as to invalidity of sale on the ground of not bringing the lega! 
representative on record, not raised ; See Auction salé iie w 

„ Sec. t1 —Second Court, power of ; See Res judicata .., 
„ Sec; 11, O. 23 R. 1—~—Suit for ejectment—Withdrawal of 
claim of one plot with leave of Couct—Suit for recovery of that plot, if 

i maintainable ; See Suit for possession . wee ove vee 
, , Sec. 47-—Dispute between simple notttages and usufruc- 
i tuary mortgagee of holding—Right of simple mortgagee to be put in 
possession as first mortgagee under section 171 sub-section (1) (c) of the 

` Bengal Tenancy Act; See Appeal m ue oe si 

s Sec. 47, O. 21 R. 97—Order allowing or EA delivery 
of possession after execution sale—Decree-holder auction- -purchaser ; See 
Appeal, if lies « i ay a T 
» Sec. 89 Sub-sec. (1), Seb. u. Paras. 17(1), (4), 22— 
Suit, ay. oE- Referenós to acbitration—Specific Relisf Act, Sec. 21 ; 

See Arbitration... ʻi at tse tee sae 
(Act V of 1908) section 99-—Fudgment, written and duly 

signad.by one judge, but pronounced by another judge—Irregularity. 

An appeal was heard by A, the first Subordinate Judgs of Hooghli, who had 
many duties cast upoo him and amongst others te hold courts at other 
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Civil Procedure Code—(Conid.}. ae — 
places besides Hooghly. The judge having written and ‘signed his judg- 
ment found it inconvenient to himself, having regard to other public duties 
he-had to discharge, to be present in the court house to propounce the 
~ judgment so written and signed. by him. He accordingly invited the f 
second Subordinate Judge of Hooghly to read in ppen court the judgment 
he had written and signed. i 
Held, that section 99 of the Civil Procedure Code clearly covers a case like 
this. It is a mere irregularity not affecting the merits of the case and fe = 
f does no harm to either party in suit. ` 
Held, further, that it is_well-known that Judges bave from time to, time g 
owing to ill health or other unforeseen circumstances when they are unable \ 
to be present at the court bouse, to ask one of théir colleagues to read the 
judgment i in open Court. Shaikh Ala Bux v. Shaikh Kbidir Abmed ne 568 
, Sec. _115—Remand on grounds not mentioned in rule 23 
of order 41 of the Code of Civil Procedure—Ends of justice ; See Remand 419 
— , Sec. 115—Revision—Improper exercise of discretion by 
lower Court ; See Substitution was tee we 362 
— , Sec. 144—Attaching creditor of decree-hotder—Applica- . 
_tion for substitution as vendor of the decree-holder ; See Representative = ie 360 
—— —, Sec. 144—Landlord decree-holder purchaser—Settlement 
with tenant—Rent decree, setting aside of, effect of ; See Restitution... 486 
30.7 R. 11 (2)—Suit barred, from statement of plaint— 
Plaint to be tejected; See Suit, maintainability of vee one 17 
* » O. 18 R. 5—Dep osition, reading ver of, by witness him- , - 3 
pas i self; See Perjury be ac ai wee sae _ 513 
7 ——— , O. 20 Rr. 1, 2, 3—Valid P requisite of Delivery . 
in Court ; See Judginent ai an we 438 
„0. 21 R 49= Decree against “individual cacy See 
Partnership... aT “se iad -280 
„ O. 22 R. 5—Objection, when to be takeni See Hindu 
widow sù a se we ~ ea oe 551 
„O. 22 R.'` r0—Assignment_pending suit, questioned— ` 
1 Court, if to investigate ; See Substitution 7 sat ws 862 
, O. 22, R. 10; scope of; See Substitution is ie 361 as 
~, O. 39 R. 2—Defendant in possession of land belonging 
to the plaintiff under a claim of right ; See Injunction, temporary seis 584 
__ » O. 39, R. 2; applicability of ; See Injunction, temporary 584 
=, 0. 47 R. 1—New and important matter’—Judgment ; j 
_ See Appeal, competency af ads X ise, : a 313 7 
= Claim of right’, meaning of ; Sse Injunction, temporary asi a 584 7 
Common manager—Bengal Tenancy <Act (VIII of 1885), Sec. 95—Indivi- : 
dual rights of co-omners—Morigage—Apportionmeni—Relsase of portion ` E 
of mortgaged property. 


The fact that a common manager has been appointed under section 95 of the 
Bengal Tenancy Act, does aot prevent the dealing withindividual rights. 


—_ 


“i 
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> Common manager—{Conid.). 


If properties Af B and C are mortgaged, they are all equally Jiable in the 
hands of the mortgagor for the mortgage ; if, however, during the sub- 
sistence of the mortgage, they pass into other hands, they are still similarly 
liable but the owners ister se, when the mortgage is enforced, are entitled 
to have the liability apportioned rateably between properties according to 
their value at the date of the mortgage. This, however, is a right be- 
tween the holders of the properties inter se and does not affect the mort- p 
gagee’s right to enforce his mortgage against all or any of the properties. 


If. however, the mortgagee releases one or more of the properties from 
liability under the mortgage with knowledge that there has been change 
of ownership as to some or all of the properties, then the proporties which 
remain liable are only liable to such „part of the mortgage debt as is pro- 
portionate to their value at the date -of the mortgage. The Midnapore 

f Zemindary Company v. Ablnash Chandra Mitra ... sei * 297 


Complaint—Criminal Procedure Code (Act V of 1898), Secs. 4 (h), 173, 1900) 
(a), 200, 202—Report of police oficer —Cognisance of case—Complainant, 
non-examination of—Irregularity—Order to show cause for prosecution 
under section 211 of Indian Penal Code (Act XLV of 1860}—Enguiry by 
another Hagistraio— Furisdiction. 


The report of a police officer purporting to be under section 173 of the Cri- 
‘minal Procedure Code, is a complaint under section 4(h) anda Magistrate 
can take cognisance of a case instituted under section’-211 of the Indian 
_ Penal Code, under section 1go (1) .(a) of the Code, in which case he is ~ 
bound to examine the complainant before issuing summons under section 
200 of the Code. The omission to so examine, is a mere irregularity and 
does not go-to the root of a Magistrate’s jurisdiction. 


An order-calling upon a person to show cause why he should not be prose- 
cuted under section 211 of the Indian Penal Code, is not an order under 
section 202 of the Code of Criminal Procedure. The procedure is not one 
under any provision of the Code, -and its adoption, even if it led to an en- 
quiry by another Magistrate can inno way affect the jurisdiction of the 
Magisttate who took cognisance of the case to summon the accused and 
procéed with the trial. Bhatrab Chandra Barna v. The Emperor wai 318 


—————Criminal Procedure Code (Act K of 1898), Secs. 190 (1) (a), 529 Cl. 

. (e) Complainant, non-examination of —Irregularity—Furisdiction, 

‘The Superintendent of Police, by a-letter addressed to the Deputy Commis- 
sioner, made certain charges of extortion against the petitioner, who was a’ 
Police Officer. This letter was placed before a Deputy Magistrate, who 
issued a warrant for the potitioner’s arrest. and thereby aastiinted the pro- 
ceedings against the petitioner : f 


+ 


Held, that if the Police Superintendent’s letter was not a “Police report,” it 
was a complaint and the Deputy Magistrate was empowered to take cogni- 
zance of offences upon complaint, under section 190 (1) (a) of the Code of 
Criminal Procedure. f 
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Complaint~(Conid.). ; f 
The mere fact that the Superintendent of Police was not examined on oath, 
would not vitiate’the proceedings or render the proceedings as taken with- 
out jurisdiction. 
lf a Magistrate duly empowered, takes cognizance of an offence upon com- 
plaint, but omits to examine the complainant on oath, the omission isa 
mere irregularity which does not affect the Magistrate’s jurisdiction to, try 
the offender. : om 4 
It is beyond the provinée of High Court to interfere with ‘the discipline of 
Police officer or the exercise by the superior officer of Police, of their 
lawful powers, Harihar Ray v. King-Emperor =... is ys 383 
‘. Complalaant, if to be examined—Case instituted under section 211 of the Indian 
Penal Code—Report of a Police officer purporting to be under section 173 
of the Code of Criminal Procedure ; See complaint a <i, sam 318 
—, omission to examine, effect of ; See complaint me sae 318 


~~ 


$ 





Complaint of murder—Complainant and his witnesees, not examined—= ~ 
‘ Order refusing to summon the accused, validity of. ` 7 
A complaint was lodged before the police regarding a murder, The trying 
Magistrate without any judicial examination either of the complainant or i 
of any of the witnesses in support of the complaint, came to the conclusion 
that the case was one in which no jury would convict the person complained 
against and accordingly refused `to summon the accused. The view ofthe - _ 
trying Magistrate was also upheld by the Additional Sessions Judge : 
Held, that the disposal of the case of such a ‘serious nature without examining 
_any of the witnesses cannot be supported. . 
Heid further, that the duty of the learned Magistrate was to examine the 
complainant and his witnesses in order to see whether the person complain- 


ed against ought to be summoned., Faztar Rahaman v. Abidar Rahaman... 50 
Concubinage—Legitimation—Mahomedan Law ; See Legitimacy ... on 60 
Congent of next reversioner te partial alienation by widow, effect of ; See Hindu i 

7 widow sas on we E disi one see 24 


Constructlon—Notice to quit—U? res magis valeat, quam pereat—Inaccura- 
cies deliberately inserted for fraudulent purposes; See Landlord and 


tenant on >. one we ve on 117 
Written instrument. 
A Court in construing a written instrument, has to look to the words of the 
- instrument and to the acts of the parties to ascertain what their intention 
was } if the words of the instrument be ambiguous, a Court may call in aid 
the-acts done under it asa clue to the intention of the parties. Umesh 
Chandra Roy v. Surendra Chandra Datta dee vis ae 6 
———_——-of notice to quit ; See Landlord and tenant .,.. ts ow OZ 
Contract—Consideration—Acknomledgement of Hability—Undue in fimence— 
Urgent need of money—Contract Act (IX of 1872), Sec. 16. 
Defendant No. 1 had dealings with the plaintiff. On adjustment of accounts, . 


x . Ps 


7 
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Contract—(Contd.). 
the former executed a hatchitia acknowledging his indebtedness to the 
plaintiff, In the following year the defendant No. 1 was arrested on a 
charge of embezzlement and was placed in custody in jail pending his trial. 
~ Defendants Nos. a and 3 went to the plaintiff for the purpose of procuring 
money with which to obtain the release of defendant No. r on bail, and to 
make arrangements for his defence. They went to the plaintiff and on 


acknowledging their liability in respect of the amount f6r which the defend- 
ant No. 1 admitted his indebtedness, took a loan of Rs. 1,200: Z 


Held, that defendants Nos. 2 and 3 were liable on the Aatchitta, the acknow- 
ledgment of liability on the Aatchitta being a part of the consideration 
which they gave for the money they borrowed. ~ 


Urgent need of money on the part of the borrower, does not of itself place the 
lender in a position to ‘dominate his will’ within the meaning of section 16 
of the Contract ltt Raja Bijoy Singh Dudboria v. Kumadi Kasta 








Talukdar a a ee i sei 
<> performance of—Contract, different from real agreement ; See Specific 
performance Me 7 ie ans z ve 
——~ Act—Expectant heir—Person in a position to dominate will—Burden 
of proof ; See Undue influence ies as we 
» Sec. 16—~Principles of English Courts of Equity ; See Undue in- 
eae ase ie ve): ee ane wae 
———, Sec, 16—Undue influence—Dominating _ will—Urgent need of 
money; See Contract cee a ie ove i 


————, Sec. 20—Fatta and Kabuliat, executioù of—Compromise entered 
into under mistake of fact—Both parties, ignorant ; See Deed, cancella- 

_ tion of co at ni on ay vee 
~~, Sec. 26—Husband empowering wife in dower deed to divorce 





herself, if he marries second wife; See Divorce... we 
, Section 247— Minor partner, liability oe or saath See 
Partnership “s ons se u 


—, Sec. 248—Minor artner, liability of ; See Partnership , 
—— of tentancy—Construction—Damages, measure of ; See Rent i 
Co-owner, if can exclusively possess and use any particular portion of joint 








2 property; See Joint owner à e os ven 
„ possession of —Possession of joint c owner; See Salo A si 
——, exclusively possessing and using any particular portion of joint pré 
perty— Remedy of other co-sharers ; See Joint owner , ee Pr 

"g right to enjoy common property ; See Joint owner in on 

‘y purchase by, effect of— Other co-sharers, rights of, to obtain recon 
veyance; See Revenue Sale sas oe ve os 

- ’g, remedy of—Co-owner exclusively possessing and using any parti- 
cular portion of joint ‘property ; See Joint owner ... sa ise 


Court, if to enquire» Assignment pending suit—Assignment questioned; See 
Substitution... ric we ET oe 
_——-, Beas of—Claim, different from what is alieged; See Pleadings © om 
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(Act V of 1898), Sec. 146—Order, when to be made 
—Conditions—Evidence, judicial consideration of, necessary, 





Held, that‘ under section 146 of the-Criminal Procedure Code, a Magistrate 
is only entitled ta make an order under the following conditions; firstly, 
if: he decides that at the date of the order under section 145 Criminal Pro- 
cedure Code initiating the proceedings, none of the parties was in actual 
possession or, secondly, if he is unable to satisfy himself as to which of 
them was then in such possession. 

Held further, that section 146 contemplates that areas should consider- 


t . 
~ 
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Court-of-Wards, admission by, if binds abe infant proprietor; See Permanent i 
tenure = aed 577 
-of-Wards, possession of, nature of ; Ss Limitation os oo 355 
Jg discretion to stay suit—Svit instituted in contravention- of arbitration. 
agreement ; See Arbitration ose wn ine 399 
——-feas, deficit, payment of Objection, n nature of; See Jurisdiction ig 452 
_-fees, non-payment of—Objection, nature of ; See Jurisdiction 452 
Conrt-fees Act, object of; See Jurisdiction ... seo ime, YY See 452 
Covenant for renewal, unconditional—Notice—Determination of lesseg’s right ; 
e Lease, renewal da aa tas. 314 
Creditor, when can proceed against- Sony in pane ordered to be put i in 
possession of receiver; See Receiver ... ane oe , 424 
> Criminal Courts, practice of taking to, deprecated; See Criminal Procedure Ri 
Code, Secs. 192, 202 ia on seo ea in 322 
Criminal Hability—Unsoundness of mind—Penal Code (Act ney of 1860), ` 
f Sec. 84-—Burden_of proof. 
The accused killed his wife and child. There was no apparent ` motive to 
explain the double murder and the accused admitted without ‘reservation A 
what he had done and made no attempt at concealment or escape. Accord- : 
ing to the accused his mind was a blank at the time of the occurence and~ 
he was not conscious of what he did. There was some evidence that the 
accused had not been quite himself, that he had been disturbed and dis- 
\?Y _ tressed by the shortage of cloth, rice and fodder. There was no reliable 
evidence that his intellect was deranged : 
Held, that the cognitive faculties of the accused were not - so impaired that 
; he did not know the nature of his act or that he was doing what was 
wrong or contrary to law and that he was not “therefore exempt under 
section $4 of the Indian Penal Code, from criminal liability. 
_ The burden of proving unsoundness of mind rested on the accused. Ram 
Sundar Das v. King- Emperor SA Ne. ci ae isi Ji 209 
Criminal Procedure Code, Sec. 4 (h) —Report ofa Police officer purporting to 
+ be under section 173 of the Code of Criminal Procedure ; See Complaint... 418 
—— , Sec. 100—-Order for handing over a child—Consider- a 
ation for Court ; See Child, removal of oe ne “ie 603 
= , Sec. 146, applicability of; See Criminal Procedure . ` 
Code, Sec. 146 aie oon oa wee is 459 
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Criminal Procedure-Cod e—(Conid.) 
the evidence fairly and judicially for the purpose of arriving at a decit 
sion and ‘that any order passed under the section without judicial considera- 
tion of important materials, such as the rećord-of-rights, is liable to ’ ‘be set 


aside Ambica Nath Roy v. Wareddall Khan Pani te Ge 
7 * 2-~—_____~.-___, See. 1g0(1}+-Complaint—Police Superintendent's 
~ letter ; See Complaint a : ea, tas 





, Sec. dta Magistrate, -when can jnter- 
meddle with a case ransleried 3 See Griminal Procedure Code, Secs. 192, 


202 - ies rm iui ats i as 
— `, Sec. 192, if controlled by section 202 ; See Criminal 
Procedure Code, Secs. 192,, 202 ser og he ií s 


z (Act V of (898), Secs.. 192, 202—Transferring 

Magistrate, when can intermeddle with a case—Practices of taking to 
criminal Courts, deprecated. l ò 

Under section 192 of the Code of Criminal Procedure, a transferring Magis- 

trate cannot intermeddle with a case transferred unless and until,` having 

power to do so, he recalls it to his own file. The provisions of sections 


192 and 202 are‘separate and distinct and the pdéwers conferred by the one _ 


section do not curtail those conferred by the other. ~ 


The practice to refer complaints to subordinate Magistrates, for local enquiry 
and report, is in conformity with the s:provision of section 202 of the Code 


- 


of Criminal Procedure. < 


__ The practice of-taking to the criminal Courts, for purpose of a preliminary 
skirmish, disputed claims, involving questions of right and title, about 
which the parties may intelligibly and with perfect good faith, take oppos. 
‘ing views, is deatocsiet -Amrit Majhi v. Klag-Emperor ue we 

, Sec, 200—Complainant, if "to be examined Cas 


instituted under saon 211 of the Indian Penal Code—Report of a Police 
officer purporting to be under section 173 of the Codé of Criminal Proca> 





- dure ; See Complaint a one w te one 


is - ——, Sec. 202—Order calling upon“a person to show cause - 





why he should not be prosecuted under section 211 of the Indian Penal 
Code ; See Complaint e u see ane ae 
S, Secs. 233, 235,- 239, 537—Cheating, charge’ of— 
Different collections of money, at the same time and in persuance of the 


same couspiracy—-Misjoinder of charges ; See Charges, joinder of P 


_ 


„ Sec, 239-——Part of one and same transaction—Theft 





“te and receipt of stolen property—Thief and receiver,’ joint trial of; Sea_ 





Joint trial ane a on veo we 
y Sec. PE receipts of stolen property at 
different times by different persons; We Joint trial ot w 


„Secs. 239, 537—Separate retainer of stolen ‘pro+ 
- -perty—Ofiences committed in the course of same transaction 3 See Joint 
trial ` i a. te in. me ony 


‘ 
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Criminal Procedure Code—(Act V of 1898), Sec. 4¢7—Date fixed for delivery of 
judgment—Complainant, absent. 


-The hearing of a case under section 2 of Act XIII of 1859 (The Workman's 
-Breach of Contract Act) began on the 21st November, 1918, and was ad- 
journed to the 18th December, when the defence was closed and arguments A 
were heard. The Magistrate then adjourned the case to the 21st December 
for judgment. The attendance-of complainant on that date was not 
specially. directed. On the arst December, the Magistrate, instead of 
delivering judgment, acquitted the opposite party under section 247 of the 
Code of Crimina! Procedure, on the ground that the gomplaioant was 

- absent without any reasonable excuse : í 


Held, that the case did not falf within the provision of section 347 of the 
Code of Criminal Procedure and the order acquitting the opposite party 
being erroneous, should be Set aside. Girish Chandra Das v. Bhusan Das 387 





-— —, Secs. 403 Ga) 530 {k)—Acquittal by Magistrate of 
second aa en under section 409 and 477 1. P. C.—Complaint 
under same sections before District Magistrate, if cognizable ; oe Juris- 











diction P sie aes ey ge on Cait -30 

, Sec. 418—Appellate Court—Jury ;+See Perjury w 135 

Custom, having the force of law—Period— Hindu Law ; See Grant | ais 264 

, how proved ; See Grant vas a gn as ve 264 
—~-—, if valid—Origin known—Long line of suécession in accordance with 

usage ; See Grant a us aie ai ; "o ies 264 

É , peculiar to a family, how proved ; See Grant `.. a sae 264 


Dazoliy aeron or retaining stolen properiy—Penal Code (Act XLV of 
1860), Secs. 396, 411 —Burden of proof— Direct evidencd of identifica- 
tion—Delay. a 
The burden of proving an offence under section 396 of the indtan Penal Code 
is on the prosecution. Where the interval between dacoity ‘and thie finding 
. of stolen goods having been about- six weeks and the direct evidence of“ 
identification, by which it was sought to convict the accused with dacoity 
having failed, the accused should not be convicted of dacoity and the 
knowledge that the goods found were stolen by dacoity should not be 
imputed to them. They were guilty of the, offence of dishonestly receiving 
or retainidg stolen property, punishable under section q11 of the Indian R 
Penal. Code. Arshed Molla v. King-Emperor ... aes te 425 


Damages—Burden of proof—Evidence required in proof of damages—Rebut- , 
ting evidence. ; = F 


The plaintiff must give the best evidence to prove damages : otherwise every 
presumption should be made against him ; if therè is any range, the range- | 
should be taken against him. Where some evidence is given, the Court 
should assess the .damages on the evidence before it. sane difficulty of . 
estimating damages is no ground for not awarding damages or for award-. 
ing noraitial damages. ? S g 


o. 


e : 


-Vot XXIX] S + INDEX OF CASES, 
a 
Damages—(Conid.). > og i 
Held, on the evidence, substantial damages iet be awarded. A. Y. Joseph 
v. R. Shew Box ais RE is ai te 


——- —~— —Common tenant—Sale, use and  ecüpaksi; ; Sea Joint owner a 
—--—, evidence required in proof of-—Rebutting evidence ; See Damages s 
———,_if to be awarded—Difficulty of estimating ‘damages ; See Damages ... 
————-, measure of—Contract of tenancy, construction of ; See ‘Rent <u 
——, ., nominal—Difficulty of estimating damages ; See Damages se 
» proof of—Presumption ; ; Sse Damages we wn sis 


Debutter—General endomment—Deity named—Deed, validiiy a da not 
vectified—Ti vansfer. š 

< Under Hindu Law, a general endowment for the «worship of God, without 

K giving the name of the deity, for whose benefit the endowment is to take 

effect, is void for uncertainty. i ? . 


if such a deed of endowment is not rectified within 3 years’ from the date of 
execution, a shebait named in the deed, can transfer without legal neces- 





"sity, property i in the deed. ° Chand! Charan Mitra v. Haribola Das e 


>, Decision, if judgment—Test ; Sse Letters Patent, Cl. (15) ies dae 
Decree, form of—Suit for ejectment by landlord against tenant—Transferee 


from tenant—Declaration ; See Ejectment met Sas ae 
„ simultaneous, for sale of property other than property mortgaged for 
balance of mortgage money after sale of mortgaged property, if valid ; See 





` Equitable mortage>  - eu one one us wn 
© —, terms of— Wil, invalid and improper—Probate of will granted ; See, 
Suit, if if lies h oe ne isr sas ies 
Deed, cancellation of—Misiake of fact-—Compromise—Contract Act (IX of 
1872), Sec. 20. a a 


The plaintiff was a sub-tenant under, the defendant, ` under-raiyat. In a Suit 
brought bý the latter for ejectment, the defence of the former was that he 
_ had a permanent interest in holding and ‘could not be ejected. This 
defence was upheld by a decision, dated the gist March, 1914. On tho 
6th April following, both parties in ignorance of the result of litigation, to 
put an end to dispute, entered into compromise by which the present 


plaintiff executed a kabuliat and accepted a patta, according to which in” 


lieu of his previous lease, he gave up a certain portion of the lands com- 
prised in his holding and accepted a temporary lease to endure for 2 term 

of nine years: 
Held, that | onder: section 20 of the Contract Act, the~plaintiff was entitled to 
“4 declaration that the gatia and Aabuliat were inoperative: Ananda 


Chandra Das v. Kall Das Bepari ne ous one ace 


—, validity of—~General endowment—Deity not named ; See Debutter ai 
Defence—Contract to refer present or future differences to arbitration ; Sse 


Arbitration wee aes ee. D ase awa “a 
af Deliberate abstention from applying for areview of judgment; effect of See 
Appeal, competency of es) ow ow" ay ii 
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Deposition, roading over of, by witness himself—Civil Procedure Code, O. 18, 
R. 5 ; See Perjury S53 as Mats oe ae a 533 
` . Z x 
~ -Dilavion—Tenani—Reni, non-payment of—Title, extinguishment of—Phiblic 
property—dAccration. : z 


The defendants held certain Jand as reformation ¢ in situ of land which they 
«held under the Government in a Government khas mehal. The land 
was submerged in the year 1872 and reappeared in 1906. The land diluvi- ~ 
ated in the very same year that the tenants (defendants) obtained a lease 
of the land from the Government: The defendants did not.pay any rent 
during the long period of submergence of the ‘land. The plaintiff claimed gi 
the land gs an accretion to, this land : ĉ 


4 


Held, that the defendants had no right to thesland at the time when itre- 
appeared, and that the plaintiff was not entitled to the land as accretion, 
as the defendants were entitled to set up the rights‘of the Government : 


Amlgaddi v. Tarin) Charan Mondal , ... Sy sas ws 564 
, Dismissal—A pplication for assessment of mesne profits—Rejection of applica- ` 
tion as frivolous ; See Res judicata ... S a iai 470 


Divorce—Dower deed authorising wife to divorce erste aber marrying 
—Contract Act (IX of 1872), Sec. 26. - 


A provision in a dower deed whereby a Mahomedan husband ‘authorises his 

= wite to divorce herself from him in the event of his marrying a second 
wife is not void under section 26 of the Contract Act; it is lawful for a 
Mahomedan husband to delegate to his wife power to divorce on. i~ gértain 
conditions and the husband marrying a second wife is such a condition. 

Bada Mia v. Badarannessa . ai 








an aay 230 
Document—lIntention—Inference to be drawn from “statement Surrounding 
circumstances ; See Legitimacy ao > 60 
= , admissibility of, omission -to take objection, “effect sraon, 
inadmissible ; See Permanent tenure ... “as aes 577 
——,. improper registration of, by Registrar, effect of 5 See Bill of reiutibes i 305 
, validity of—Improper. registration of document by see Sse. f 
Bill of exchange i aus = T 305 
-Dower deed—Husband empowering wife to divorce herself, if he marries second 
-wife—Contract Act, Sec. 26 ; See Divorce ‘ike nae vee 230 
_ Dwelling house, partition of, if can be separately made ; See Partition “uae 494 | 


„ Hssement—Right f way—Implied grant on severance—Grant inferred ore 
— long user. : a 
An implied grant of way’can be presumed on a severance of two tenements . 
belonging at one time to the same person. 


_ Assuming that a path came into existence after severance the fact that ‘for 
more than 30 years the tenant in possession of the dominant tenement is 
using the path, E sufficient to justify. the Court in referring that the user 
has its prigin ina grant : Augrahit Napit v, Nabanatanoessa "Bibi a 51 


—Right of may ae Act (IX of T908); See. 26— Enjoyment l 
—Cessation of user, 





x 
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N “73 i i 
Eascment— (Contd. yo. : 


A person may be said to be in ‘enjoyment’ of a right of way during a period 
of time, though he does not actually ‘use? the way every moment, 


Cesiation of user is not an invariable indication of abeyance of enjoyment of 
aright. Gopal Chandra Sen v. Bankln Bibart Ray si A 


Ejectment—Beongn! Tenancy Act (VIL of 1885), Sec? 85, Sub-sec. (2)—Sub-lease 
by. vatyat, for more than 9 years, afier the passing of Bengal Tenancy 
Act-——Ratyat, if bound. 


A sub-lease granted by a raiyat, for a term exceeding 9 years, after the pas- 
sing of Bengal Tenancy Act, is void not only against the supérior landlord, 
but also against the raiyat himself. Nazir Al Shikdar v. Banshi Badan 


Patwari. ae aoe uae eee 3 


"Bengal Tenancy Act (WHE of 1885), See. 85 Sub-ace. (3)—~—Stbd-lease 
granted for more than 9 years before the passing of Bengal Tenancy Act, 
validity of—Ratyat, if bound. 

A registered sub-lease granted by a raiyat before the passing of the Bengal 
_ Tenancy Act, for a period of more than 9 years without the landlord’s 
consent, is valid asagainst the raiyat! Mla Raja Patwari v. Ram Kumar Do 


—_-——— Contract restraining alienation —Contract made before jassing ra 

“Bengal Tenancy Act—Bengal Tenancy Act (VII of t885), Secs. 155, 178, 

179-—Permanent tenure-holder—Breach not capable of remedy—Decree 

Jor ejectment when to be passed —Transferee from permanent tenure- 
holden Declaratory decree—Deposit to be made by whom. 


The scope of section 155 of the Bengal Tenancy Act is that in every case 
whether, the breach is or is not capable of remedy, the notice has to specify 
reasonable compensation for the breach. If the breach is capable- of 


remedy, it must be remediéd, but whether it is capable of remedy or not, ; 


a sum is to be specified by. the Court which would be reasonable com- 
pensation for the breach, and itisonly ifthe tenant fails to deposit 


that sum within the time given, that the landlord can have his decree for 2 


ejectment. =o i Z 


~ Section 179 of the Bengal Tenancy Act presupposes a contract made after the 
passing of the Bepgal Tenancy Act. = 


The effect of section 178 of the Bengal Tenancy Act is that even where there 
zis a provision for re-entry in a contract between landlord and permanent 
tenure-bolder, made before the passing-of the Act, section 155 applies. 


Section 155 of the Bengal Tenancy Act allows a deposit to be made not only 
» by the original tenant but by any person who is impleaded as a defendant. 


A transferee from a permanent tenure-holder is a tenant within the meaning 
of section 155 of the Bengal Tenancy. Act. 


In a-suit by a landlord plaintiff for ejectment of his tenant, a declaration - 
should not be given to „the transferee from the tenant that he is to be re- 
garded as the plaintifi’s tenant. Afiladd! v. Satis Chandra Banerjee _ 


- —-L———-Lease executed in 1866—Lease, construction of-—Yearly tenancy— 
Notice— Reasonable time. 


e 
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Bjectment—(Conid.). X © 
i A property was leased for a term of one year by executing a kabuliat in 


September, 1866. The lease reserved a yearly rent, and the rent was pay- 

able according to monthly instalment. The tenant held over for a consi- 

derable number of years after the expiry of the lease: vey 
Held, that the tenancy could be presumed ta be a-yearly tenancy. 


‘ 


X The agreement of a yearly tenancy, which was implied from yearly rent 
having been reserved by the lease, was a valid agreement, 
| The kabuliat provided ‘(on the expiry of the:term of my fotta, I shall be 
liable to pay the rent of which assessment notice will be served by you, and 
I shall pay the same. If 1 do not pay the said rent, you may settle with 
some body else :”” A 3 
Held, that the clause referred to the assessment of rent at the time when the 
lease would expire. “It did not take away the right of the landlord to eject 
the tenant after service of notice to quit according to law, even if the land- 
lord-did not choose to exercise the right to call upor the tenant to pay addi- 
tional rent and settle the land with others in the évent of the tenant refus- 
ing to pay such rent. ~ A Eran 
= Mm cases not governed by the Transfer of Property Act, there is no fixed’ 
= period of notice, and the question has to be decided according to the rules . 
: of justice, equity and good constience, having regard to all the circums- 
i tances. Shamsoonessa Bibi v. Satya Sebak Ghosal ies ae 





Possession by tenant for over 12 years—Remedy—Sutt for assessment Bf 

~ ‘reni—Settlement records. j 
The plaintif was a proprietor of an estate within which the disputed lands in 
the occupation of the defendants, were situated. He alleged that they form- 
gd serait lands-and consequently he was entitled to recover possession 


the ground that these lands were not the serast lands of the proprietor but 

- were part and parcel of the raiyati holding for which they paid rent to the 

v landlord. It was found that the land was not‘serait. The entries in the 
settlement kaatian were against/the plaintiff. Before the settlement officer, 

the plaintiff ‘objected as to the status,of the tenantsand the true character 

of the land in dispute. The settlement officer treated the case as if it raised 

and amount of rent payable and rejected the 


1 


a, question of the nature 

a plaintiffs objection -: . : 

Held, that the settlement records afforded prima facie evidence ia support of 

the case alleged by the defendants and the plaintiff was bound to rebut 

that evidenge. 5 ; 
“That'as there was no decision of the objections taken by the landlord, the 
rejection of his objections by the revenue authorities was erroneous. i 

3 The burden of proof iñ such a case where the question"was whether the dis- _ 
puted land was included within the boundaries of that tenancy or lay out- 
side them, depended upon the relative situation of the land in controversy 
and the admitted land of the tenancy held by the defendants ; ` i 


a 4 


` 


thereof from the defendants The defendants resisted the claim mainly on ~ 


Tenants— Tenancy within certain boundary—Burden of proof — a 


v 


I 


a 


D 


` ` 
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: Ejectment —( Genta.) ~ E 


If the tenants were in possession of the land for over twelve years and treated 
this land as-part of their tenancy, the only remedy of the landlord was “by a 
suit for assessment of rent, as the claim for recovery of actual possession 
Was extinguished by the adversé possession of the-defendants. Azmat v. 
Bishun Prakas Narain Singh 7 see ee cau 





. suit for—Notice to tenant to quita portion of holding ; See Landlord 
and tenant ie or a aes PA vi 


P suit for—Plaintif to süccord on his own title. 





In a suit for recovery of possession plaintiff can succeed only o on proof of his 
own title. Kumudbasdbu v. Ramesh. Chandra ... ste s 

„ Suit for,—Withdrawal of claim as regards one plot with leave of Court 
—Suit for recovery of that plot, if maintainable—Civil Procedure Code, 
Sec. 11, O. 23 Ro ; See Suit for possession <A% Nas “ae 


Embankment—Bengal Embankment Act (II B. C. of 1882), Secs. 6, 76 (b)— 

` Permission—Right of individual to make embankmenit—‘Existing em- 
bankment’—Act, if reirospective—Bengal Tenancy Act (VIL of 1885), 
Sec, 23, Chap. IX. 


The last clause of section 6 of eae cna Embankment Act, is. directory and 
“not mandatory. n 


-The permission contemplated by clause (b) of section 76 of the Bengal’ Em- 
bankment Act, is T EEE the projected embank- 
`. mept or projected addition. . se: 
A stipulation i in a registered lease, dated the year 1877 wanted by Govern- 
ment contained the following clause ; ; “you will erect embankments and 


“repair them : 


Held, that this provision was superseded by clause (b Ò of section 76 of the 
Bengal Embankment Act: ws 


If the lease be regarded as a edera permission to erect or- add to Embank- 
ments, it would defeat the object of the prohibition. 


An “existing embankment ” in clause (b) of section 76 of the Bengal em- 
bankment Act, means an embankment existing when the addition is made. 


The right of each individual to make embankments, is not taken away by the 
` Bengal Embankment Act but regulated by the good. of the whole commu- 
nity concerned. > 


An Act which regulates the future exercise of an existing right, is not retros= 
i pective« 


The general provisions contained.in section 23: zand Chapter IX of the Bengal 
Tenancy Act, do not repeal the Embankment Act. _ The principle Gener- 


i alia Specialibus non derogant applies. Lakshmi Kant Hazra v. The 
Emperor fas se aa 4 anes 


see 
Endowment, general—Deity not named—Deed void ; See Debutter:. was 
Engish equitable rules as to undue influence, unconscionable bargini and deal- 

ings with expectant heirs, inapplicable to India ; See Undue influence 
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Equitable mortgage, sale under—-Simultaneous decree for sale of property other 


than the property morigaged for balance of mortgage money after sale of 


mortgaged property—Transfer of Property Act (IV of 1882), section go— ` 


Limitation of suits to set aside sale under the Act—Code of Civil Proce- 
dure (Act XIV of 1882), section 311—Concurrent findings of fact. 


Under the Transfer of Property Act, section go, an order may be made for 


a 


‘the sale of property not comprised in the mortgage in payment of, the 
balance of mortgage moneys. It is not a condition precedent to the power 


_ of decreeing payment of the balance under, section 90 of the Transfer of 


Property Act, that the mortgaged property must first be sold“and found 
insufficient to satisfy + ‘the debt. The section if complied with when the 
Court passes a decree that on. the happening of the event when the net 
proceeds of the sale are found to be jnsufficieit, the balance should be 


paid. ; x 


. Where in a suit by the mortgagor's successors who sought to set aside a sale of 


property under section go of the Transfer of Property Act, on the ground 
that the sale was inoperative in respect of the balance of the mortgage 
moneys and that the property, could not be sold again until an existing 
order for the sale of the property had been set aside under section 311 of 
the Code of Civil Procedure : 


~- 


Held, that the order for sale was valid. Musammet Jenna Babu v. Ral 


Parmeshwar-Nera yan Mahtha Ral Bahadur - $ i iğ 


Erroneous statement of the contents of jumma, effect of; See Landlord and tenant 


_ ‘Estoppel—M ortgagte obtaining possession from mortgagor—Mortgage if can 


question mortgagor’s title; See Mortgage Sas i on 
Evidence, admissibility in—Deposition not taken in accordance with- law—Prose- 
-cution for perjury; See Rerjury wee hen ose iat 

, judicial consideration of, if necessary ; See Criminal Procedure Code, 
~~, Wrongful admission’ of—Misdirection of law 3 See Perjury m 


——required in proof of damages—Rebutting evidence ; Se Damages- 


Evidence Act, Sec: 80—Proof—Deposition read over by witness ; See Perjury... 








y Sec, oe eee copy of—Execution, proof of ; 

pee Permanent tenure ` oe - m on ane 
, Sece gt —Contract, terms of—Hundi li insufficiently umd, Ses 

Limitation 1 m ou se 

p Sec. 92 Proviso Gee operation of— Possession, condition 

precedents Sse Rent, suit for ase tn ʻi one 

» Sec. 167—Improper admission of evidence—Effect of ; Ses Perjury 


Execution proceeding—Mesne profits, decision as to ; See Res judicata ae 


gale, how avoided—Execution issued by another Court—Property in 


’ 


custody of a receiver ; See Receiver... > ee Pr 


Executor’s liability to render accounts—Executor in possession as trustee— 


Account submitted under section go of .Probate and Administration Act ; 
See Suit, if lies . = an Hy ia ai 


Express keda lease e Deis See Tiig. wee on ea 
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Extinction of charge—Permanent tenure, private salé of— Property hypothecated 
‘as security for payment of rent ; See Charge, extinction of 


Pact, question of—Adverse possession—Acting in a particular manner; See Sale 
Family custom—Rule of succession limited to female members of family ; See 
' Grant 


custom of proved antiquity, is dbase by the Court; See Grant 
settlement—Estate, benefit of. 





un 





Per Curium : On the 26th Assarh 1315, to put an “end to litigation and to 

= settle the dispùtes that had arisen between them, the two widows M and 

X entered into an arrangement which provided inter alia that X should 

not be competent to take objection to fhe adoption made by M and that 

similarly M should not be com petent to raise any objection to the adoption 

to be made by X. In the opening recital it was provided that their heirs 

‘and representatives should be bound by the settlement. P was a party to 

the suit but not to the compromise. ‘P repudiated the settlement within a 
reasonable time after his attainment of majority. 


Held, that as the settlement which defeated the provisions of R’s will, was 
entered into by M not for the benefit of the estate but for her own personal 
advantage, it was_not binding on P. Kumudbandhu v. Ramesh Chandra 


Fixture, removal of—Calcutta Municipal Act (IM of 1899 B. G.), Secs. 341, 
450 (3)—* Fixture which has been attached to a building.’ 


` In order to take advantage of a penal section, it is necessary for the prosecu- 
tion to prove the facts on which the applicability of that section depends. 
Section 341 applies to a fixture which “ has been attached to a building so 
as to form part of the building and causes a projection, encroachment or 
obstruction over or any public street.” The words “fixture which has 
been attached to a building ” cannot be applied to a part of the building 
which was constructed at the same time as the mañ building itself. They 
mean that the building must tirst be in existence and the attachment of the 
fixture subsequent to the erection of the building. Syed Mohammed Razi- 
addin v. The Corporation of Calcutta .. 


Forfeiture of tenant’s holding—Denial by tenant. of landlord’s title—Denial in 

suit ; See Landlord and tenant . one ous 
Generalia Specialibus non derogaut; See Embankment. iat a ve 
Gift, deed of —Necessity—Alienation for value; See Hindu widow .. 


sae 


Grant— Family custom—Chachar 'Raj—Grant altering line of succession, if 
valid—Successive life estates to unborn  persons—Origin “of custom, 
known —Long line of succession—Hindu Law, . 


A sanad: of 1203 stated “You and the Ranis of the family shall remain in the 
enjoyment and possession of the aforesaid britti and hold the same as 

`e _ lakheraj ; you or the future Ranis shall not be entitled to make a sale, gift. 
or. heba of the aforgsaid britti and shall be entitled only to ies the profita 


_ thereof”? ; - è 


. Held, that in so far as it laid down a rule of succession limited .to the Ranig 
of the family, it was not valid. , 


264 
264 


214 


’ Grant—(Conéd.).: E nos 


' 


An agreement of such a kind could not alter the line of succession according 
to law. ; Š : 


That the grant was void as it purported to create successive life estates “in 
favour of unborn persons, the estates itself being~undisposed of. 


That even if the rule of succession laid down in the sanad was actually follow-- 


J 


ed, it was not binding on the family unless it was ripened into a family 
custom. 


' 


In order to establish & custom, it must be shown that the custom_has existed 
from time immemorial and where the custom set up is -peculiar only to a 

* single family, the rule is more strictly enforced than'ever. A family custom 
of proved antiquity is recognised by the Courts, irrespective of the position 
and rank of the family. 


Assuming that there can be a valid custom where the origin is known, it 
must be shown that there has been a long line of succession in accordance 
with the usage. ` 


There i is no definite rule in Hindu Law as tó how old a custom must'` be in 
order that il it may bave the force of law. Ambalikg Dasi v. Aparna Dasi... 


—, implied—Righi of way—Severance of two tenements belonging to same 
person; See Easement ` ... as ik s ei 
——, inference of—Lang user—Right of way ; “See Easement svi tue 


——~by ruler of land, if valid—Ruler collecting land revenue by taking a share 


of produce ; See Land Law of Madras, ` see + oe wee 


Grantee of Sarbarakari jagir lands, rights of—Right to dismiss Sarbarakar and 


resume lands; See Sarbarakar~* i es P is 


» -Guardian—Accounts, ordering of, after removal—Guardians and Wards Act 
(VIL of 1890), Secs. 41, 4 (3)—Property, delivery of—Spending for | 


necessities or for benefit of minor without leave of Court. 


Section 41 of the Guardians and Wards Act only empowers the Court to 
require the guardian “ to deliver; as it directs, any accounts in his posses- 
sion or control relating to any past or present property of the ward.” The 


section does not authorise a Court to order accounts to be rendered affer- 
the termination of the guardianship. But the Court has power under secz- 


_ tion 41 clause (3)‘to direct a guardian on the termination of his guardian- 
_ship to deliver any property (which includes money) belonging to the ward 
` in his possession. 


-Ifa guardian actually applies the balance in his hands for. the necessities or ` 


benefit of the minor, he cannot be called upon to pay such money as “ pro- 
perty of the minor in his possession,” and be detained in jail for non- 


payment, merely because there was no permission to spend the money in 


that way. Abdul Hasim v. Srimati Maleka Khatun i - 


——, if can embark on a new trade; See Parthership : Meee tape tek 


——_-—, position of, in relation to ward ; See Partnership ` we 
——— and karta of a joint Hindu familys ce ai 3 See Partnership dees, 


—_ e $ 
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Guardian of a.person of an infant, if competént to bind the ward by an admis- -.- | 


sion ag to his property right ; “See Permanent tenure * ig 577 
Guardians and Wards Act, Sec. 41—Accounts, -rendering of, after termination 
of guardianship—Property, delivery of; See Guardian | ` s. us 44 


„ Sec. 41 (3}— Propérty of the minor in his posses- 
_ sion’~Application by guardian of the`balance in his hands for the necessi- 
ties or benefit of minor—No permission to spend—Detention in jail for 











non-payment; See Guardian Gre a ive Poe 44 
High Court—Revision—Discipline of Police officer ; See Complaint... ea 383 

Court—Revision—Exercise by superior officer of Police of lawful authority; 

See Complaint ... aes suis m 383 
tligh Court’s power to order retrial—Jury qi Setting asidé of verdict for : 

irregularity ; See Jurisdiction tee ies * see ne _ 34 


Hinda female—Joimt inheritance—Arrangement for separate possession and en- 
joyment, if operative—Right to third person, if can be conferred by one 





female ; See Hindu widow- o oats Shia! oF ae Na a4 
Hindu Law—Custon having the force of law—How old, it should be; See Grant 264 
General endowment—Deity-not named ; see Debutter... ea 366 





Hindu widows power over widows estate—Distinctions between 
surrender and alienation—Necessity Jor alienation—Rectial of necessity 
in deed—Consent of reversioners to alienation, total’ and partial—Deed 
of sift—Estoppel—indian Evidence Act {I of 1874) Section 115. + 


A Hindu widow’ can renounce in favour of the nearest reversioner if there be 
only one or all the reversioners siearest in degree if, more than one at the 
moment. But the surrender must be of her whole interest in the whole 
estate and must be ona fide. Here necessity need not be proved.” A par- ~ 
tial surrender even though absolute as to that part is invalid. “An alienation 
by widow is legitimate if for religious ‘or charitable purposes or for pur- 
poses which conduce to the spiritual welfare of the husband, or for neces- 
sity. But necessity must be proved. Mere recital of necessity in deed of | 

- alienation is not sufficient proof by itself, except in the case of the equitable 
modification of the rule, viz., where the alienee, has in good faith made 

` proper inquiry and been Ted to believe that necessity existed. If the aliena- z 
tion be-total, s. e., of the, whole estate, the consent of the nearest rever- 
sionary heirs will have the’ ‘effect of making it equivalent to surrender of the 

« whole estate, if partial alienation, the consent merely raises a presumption 

. of the necessity having been proper. A deed of gift is no evidence of an 

alienation for value for ptirposes of necessity. r i 


An alienation by a widow is not void but only voidable. A presumptive 
reversionary heir need not challenge the alienation at its inception, but 
may wait till his title is perfected by the death of the widow. 


Where the-plaintiff who was the nearest reversioner of the widow at the time 
of the widow’s death sought to set aside a partial alienation by the widow 
by deed of gift j in favour of the nearest reversioner at the time of alienation. 
Heid, that the alienation is invalid. Rangesami baie v. Nachlappa 
Gounden _ s.. aca w e o 2 aa 539 


~ g ‘ ° a 
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Hindu Law—9Joint inkheritance—Arrangement for separate possession an a 
enjoyment, if operative— Partial alienation by a widow—Nabokishore’s 
case, effect of—Relingquishment by the widow, of idl husband’s estate, 


when valid. E Z 


lf two widows or two daughters, taking jointly the estate of their deceased 
husband. or father, make an arrangement ‘for separate possession and enjoy- 
ment, the arrangement will not ordinarily deprive the survivor of the 
\ Tight to the whole estate or enable the ladies to confer a title on a third 
. party. which will not terminate at the latest, with the life of that survivor. 


Nabokishore’s case was no authority for the validity of a partial alienation 
of the husband’s estate, even with the consent of the next reversioner. A 
partial transfer whetber by way of sale or mortgage has nothing to do with 


relinquishment. A partial transfer is a transfer and nothing more, and” 


can only be supported by necessity, and the consent of the next rever- 
sioner is merely strong presumptive evidence of necessity. 


The’ decision of the Full Bench lays down that there can be no relin- 
quishment by the widow of anything less than the entire estate left by her 
husband. Shyamadas Roy Chowdhury v. Panchkowrl Debi... 


‘Hindu widow—Accretion of income to corpus—Assignment of arrears of 

annuity by next reverstoner— Whether assignee of next reversioner 

~ widows legal representative— Whether charge bad as perpetuity—General 

allegation in memorandum of appeal not sufficient to raise point not 

raised below—Civil Procedure Code (Act V of 1908) S. 2, O. 22 Rr. 3, 5 
——Concurrent findings of fact. 


A Hindu widow may so deal with the income of her husband’s estate as to 
make it an accretion to the corpus. It is a question of fact, if there is any 
dispute, whether a widow has of has not so dealt with her property. 
If she has zo dealt with it tif assignee of the next reversioner may be her 
legal representative with regard to it. ' A l 

An objection under Order 22, rule 5'should be taken at once. 


Plaintiff claimed as assignee of next reversioner of widow to recover arrears 
of annuity due to widow who had made them accretion -to corpus, and the 
annuity in futuro as a charge on the property. of the’ ‘appellant defepdant. ~ 


Held, ‘affirming the desing of the High Contt, that it was a charge on the 
-~ property, and the plaintiff was entitled to recover. 


Held, s further, a general allegation i in the meniorandum of appeal cannot 
` raise a point which was not raised in the Courts below. Raja Rajeswara 

Boral, Rajat Ramnad'v. Bundara Pundiyasamt Tevar 
Hindu widow’s powér of renouncing ; See Hindu Law 


—— widow's power of renouncing—Surrender, hature of ; See Hindu Law 
. 


Hundi, lability on, —Princiġal and agent— Principal not disclosed Agents 
authority to bind principal—Description of agent's authority—Alterna- 
tide action on hundi and consideration at option—Name of person to be 
charged to be clearly stated on the face or back of instrument—Bills of 


fo ahd e A 


3 
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Hundi—(Contd.). . ‘NS 


Exchange Act 1882, Sec, 23-—~Negotiahle Javier Act (XXVI of 1881 } 
Sections 26, 27, 28. i > 


Held, that the name of the person or firm to be charged upon a negotiable 
instrument must be clearly stated on the face or on the back of the docu- 
ment, so that the responsibility is made plain and can be instantly recog- 
nised as the document passes from, hand to hand, and further that the 
principal’s name must be disclosed in such a way that on any fair interpre- 
tation of the instrument his name is the real name of the person liable. 


Held, further, that it is not open by way of claim or defence to show that 
the signatory was in reality acting for an undisclosed principal. The Firm 
of Sadasuk Janki Das v. Kishaa Perghad te rs 


Hundi, if includes a bill of exchange ; See Bill of exchange si 

suit on—Hundi insufficiently stamped—Hundi, if can be used for i - 
ing the time for payment ; Sse Limitation a m 

Mlegitimacy-—Mahomedan Law—Intercourse with. woman, ERA ‘prohibited ; 


See Legitimacy ors ` $ eee 
Hlustratlons to Indian statutes—Legal effect ; Sed Undue ‘lignes 
Implied grant—Right of way—Severance of two tenements belonging t to same 


person ; See Easement ee u- eee ii sis 





Impropriation, compulsory, owner, if need pay—Compulsory etproprtation and 
impropriation of owners of land adjoining streets ; See Street schemes 
Improvement Trust, vesting in—‘Regular line of street,’ altered—Owner of 
: adjacent land required to set forward his building on part of old street ; 
See Street schemes iie ons . te 
Trust, vesting in—Strip of .old street never formed iz into new street 





See Street schemes ose s ove tes ié 
Inam grant, lost—Presumption—Grant of revenue, , subject to rights of occu- 
pancy ; See Land Law of Madras“... ot 





~village by Indian ruler—K udivaram Pri melvaram— 
Civil Court, jurisdiction of ; See Land Law of Madras 


Š Individual to make embankment, right of, how regulated ; See Embankment ... 


Infant partners, liability of —Loans, contracting of, for purposes of carrying on 
ancestral trade; See Partnership 


Inference— Tenancy of unknown origin—Descent for three generations—Trans- 
fer—Uniform rent, payment of, for long time ; 3 Sse Permanent tenure 


` of grant=—Long user—Right of way ; See Easement 


Injunction, temporary—Plaintif’, out of possession—Defendant, claiming 
under colour of righi— Irreparable injury — Caim of right —Civil Pro- 
"cedure Code (Act V of 1908), O. 39 Rr--t, 2—Amendiment—Case, charge 

o Inconvenience, balance of. 


In granting a temporary injunction, a Court has tô see whether the plaintiff 
$ has shown a prima facie case in support of the title asserted by him. 


An interlocutory injunction should not be lightly granted because, it would 
-be a very serious thmg if the person in possession were s gestrained from 
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Injuaction —(Contd.). : : 
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i 
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making uše of the property merely because a suit has-been instituted with 
respect to the -property, It is only in cases where property, which it ‘is 

essential should be kept in its existing condition during the pendency of 

the suit, ‘is “in danger of being wasted, damaged or alienated,” that 
the Court ought to interfere, so as to restrain persons who may turn out 
in the final evént of the litigation to be the actual owners of” the pro- 

pérty; from proper enjoyment and possession of if. 

Where a plaintiff is out of possession and claims possession, a Court will re- -.— 
fuse to interfere by grant of injunction against: the defendant in possession 
under a olaim of right ; but where the threatened injury will be irreparable. 
an injunction will lie at the instance of a complainant out of possession. _ 


` The expression ‘a claim of right’ eane. ‘under colour of some title,- as dis- 3 
tinguished from the claim of a person -who is in possession merely as a 
trespasser not claiming under any sort of title., m 

By the term ‘irreparable injury’ is' meant substantial injury which ‘can never 
be adequately remedied or atoned for in damages. It is not meant that 
there must be no. physiqal possibility of repairing the injury ; all -that is 

a meant is that the injury would be-a material ong, and one not ‘adequately 
‘reparable by damages. 

The question of irreparable injury depends upon the circumstances of oach 
case. ` È i 


Order 39, rule 2 of the Code of Civil Procedure is applicable to a case’ © 
where the plaintiff seeks to restrain a breach of contract, or the commis- 

~ sion of a wrong or tort and not to a case where the defandant is found to 

* be in possession of land belonging to`the plaintiff under a claim of right, to 
which rule 1 is applicable. 


Where plaintiff sues defendant as a trespasser and ies for injunction on 
that ground, he should not be allowed to claim an injunction ‘on the foot- 
ing that the defendant i is a tenant at any rate, without giving the defendant 
an opportunity of showing cause against injunction being granted on such 
a footing. x 
In granting.an “interim Injunction, a Court should see on which ‘side, an ‘the s 
event of obtaining a successful result to the suit, will be the balance of f 
inconvenience, if the injunction do not i issue, bearing in mind the important 
principle of retaining immovable property in statu quo. “Messrs. Begg . = — 











Dunlop & Co. v. Satish Chandra Chatterjee his abe ete 584 
„ grant of—Plaintiff, out of possession—Defendant in possession under 
elas of right; See Injunction, temporary wes ad wee 584 
- , interlocutory, when to be granted ; See Injunction, temporary ste 584 
Intentlon— Document—Inference to be drawn from statement—Surrounding cir- j 
cumstances ; See Legitimacy ie 7 aa on PA 60 
Title, passing of—No consideration ; See Sale we ' Ka 251 
_ Interest, compounding of, not necessarily oppressive ; See Undue influence wea "165 
a A -= 
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Interests, superior and subordinate—Cases not governed by ‘Transfer of Property 
~ Act and” Bengal Tenancy Act—Conduct of parties ; See Merger a 

on unpaid piece of land, when begins to run ; 3 See Street schemes ia 

Injerlocutory injunction, grant of—Court, duty. of—Balance of inconvenience ; 


See Injunction, temporary .. Hes es 








— injunction, when to be granted; See Injunction, temporary pen 
Irregularlty—Complainant, non-examination of ; See Complaint ae 
Judgment, pronounced, dated and signed in contravention of law; 
See Judgment ... Ge Mo 
Judgment, written and duly. signed by one e Judge; hit pincuseed 
by another Judge; See Givil Procedure Code, Sec. 99 

Omission-to’ examine complainant on oath—Magistrate competent 
to try; See Complaint... Sgr 








` 





2,3; See Judgment ae “an nz . 
‘ Irreparable. mle meaning of ;` See Injunction, iemiparaty 
>, question of ; See Injunction, temporary aes ee 


y 
Jaigir— Estate, nature of—Effect of grant to “ puirapoutradi ”—Custom in 
Chota Nagpur —Custom in particular place— Putrapoutradi,” meaning 
of, in Bengali wills—Concurrent findings of fact. 


The plaintiff claimed to recover property whigh had been granted as jaigir 
by his predecessor in title on the ground that the jaigir was granted to 
the grantee and his “ putrapoutradi,” and were consequently revertible on 

~ the failure of male descendants in the male line. The-defendant’s con- 
tention in law was that the grant toa person and his ““ putrapoutradi ” 
conferred an estate of inheritance descendible to lineal as well as collateral 
heirs : 








_ Held, a jatgir must pe taken prima facie to be an estate for life, although it 
may be granted i in such terms as to make it hereditary. But the terms of 
the grant making it an estate of. inheritance must be clearly unambiguous., 


Held also, that the words “ pütrapõntraŭi » in the grant of a jaigir ‘in 
Chota Nagpur or in Raj-Ramgarh do not confer an.estate of inheritance, 
although ‘in Bengali wills this'limitation creates an estate of inheritance 
descendible even to, female heirs’ of a female. Ram Narayan v`Ram 
Saran os on ses oe tas tee 


. 


~——, yhen can be made hereditary ; See Jaigir i, ‘ce ‘a 
—— estate, nature of ; See Jaigir : 


Joint Hindu family, kurta of a, powers ofAncestral “ aie, management of; 


\ See Partnership ` Ses an hos wt ts 


dotat: owner —Right of —Co-oziner’s right to enjoy common propert (y—Exclusive . 


v possession— Ouster—Resistance—Froof—Tenant in common occupying 
bart of joint property—Account. 


„_ Each joint owner has the right to the possession of all the property held* in 
common, equal to the tight of each. of his companions in interest and 
superior to that of all-other persons. He has the same right to the use and 

“a . 


~ 


Procedure, infringement of Civil Procedure Code, o. 20, Rr. r, _ 
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Jola, t owner—( Conta. Je 4 i à ` 


enjoyment of the common property that he has to his sole property, ex- 

cept in so fer as it is limited by the equal right of his co-sharers. Accor- 

dingly ‘each co-owner may, at all times, reasonably enjoy every part of 

the common property, that is, he is entitled to such enjoyment as will not 

interfere with the like rights of the co-owners. Hence one co-owner has 

no right to the exclusive possession and use of any particular ‘portion of 

. the joint property; and if he exercises such rights and excludes his co~ 

sharers from participation in the possession, he ‘must account to his co- 

-sharer for his interest in the part from which he is ousted, even though he 

takes no more than his just share. But fhe co-owner out of possession 

, cannot complain of the mere possession of the co-owner, so long as he / 

-refrains from setting up any claim to share-in that possession. Hence in 

i order to give rise to a cause of action against the co-sharer, it must be 

proved that his act has amounted to ouster or disseisin. It is not easy to 

frame -a formula’ which will cover all cases gf ouster, but it may generally 

be stated that where therg is an actual turning’ out or keeping excluded 

the party entitled to the possession, there is an ouster. Any resistance 

preventing a co-sharer from obtaining effective possession, is an actual 

ouster. Such resistance’ must be clearly and affirmatively chown and is 

not presumed from equivocal facts which may or may not have been, de- 
signed to operate as an exclusion. . . \? 


Where the co-sharer defendants placed locks onthe doors after the co-sharer 
plaintiff had taken a similar measure, to prevent the latter from enjoying 

~ exclusive possession and were ready to remove the locks as soon as the 
plaintiff yould do so and allow them to exercise their rights as joint 
owners: * 


Held, that there was no ouster of the plaintiff by the defendants. 


A tenant in common cannot be held liable to his co-tenant for damages for 
use and occupation of the joint property, unless there has been waste or 
ouster. a 


~ Where one tenant in common occupies part of the joint property without 

-assertion of hostile or exclusive title and without claim by his co-tenant to 

be admitted into possession, he is under no, obligation „even to account. 

Debendra Narayan Singh v. Narendra Narayan Singh wat 
———-, rights of, to possession; See Joint owner 


-, rights of, to, the use and enjoyment: of common property See 





Joint owner ‘ue on one e os 2 m - 
— possession — Tenancy under co-sharer landlord—Notice ; See Khas posses- 

sion, suit for .. ae r a estes 
—— tenant—Service of notice—Notice served on one tenant ; See Landlord and 

tenant ae Pry ou ace vee vee 


N . 
Joint trial—Mésjoinder of charges—Criminal Procedure Code (Act V of 1898), 
Sec. 239, 537—Separate retainer of stolen property—Offences committed 
- in the course of same transaction—Penal Code (Agt XLV of 1860) 


Sec. 408. 


. N 


Pack ` 


ony 
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Joint trial—{Conid.). > 5 


Where property is stolen and the proceeds of the theft are separately received 
at different times by different persons, these persons cannot be tried to- 


ey 


gether: 


When goods. are stolen and subsequently received by a receiver, it will 
depend on the circumstances whether the theft and the receipt are the 
parts of one and the same transaction, so that the theif and the receiver 
can be tried together. 


The two petitioners, O and R were assistants in a cloth shop. The case for 
the prosecution- was that they misappropriated cloth belonged to their 
employer. They were tried along with two other persons, S and K. It 
was alleged that K dishonestly received stolen cloth sent to him by O, and 


that S had-dishonestly received stolen cloth sent to him by R. No charge | 


of conspiracy was framed against the four men. The petitioners were 
charged “under section 408 of the Indian Penal Code with the offence of 
criminal breach or trust by a clerk or servant. K was charged with abet- 
ting the commission of that offence by O, and S with abetting its commis- 
sion by R. K and S were acquitted on the ground of misjoinder of charges: 


Held, that the’ misjoinder of charges affected the legality of the whole trial. 
The trial, under the circumstances, could not be a bad trial of K and S, 
and a good trial of the petitioners. Obi Bhusan v. King- Himpeter si 


Judge, duty of ; See Charge Ss sis wit oem see 


, duty of—Judge, unacquainted with Bengali—Delivery of charge in 
ae ; See Charge a Can Re a 


Judgment—Civil Procedure Code (Act V of 1908), "Sec. 99, O..20, Rr. I, 2, 3. 
— FŞudgment pronounced by another Fudge—Fildgment, signed and 
dated in contravention of the rulilo gilarity—Erocaduré, infringe- 
ment of. ~~ - a 

An appeal was heard by A, the” first Subordinate Judge, on the 6th May 
1915. On the 2gth May, 1915, A wrote, signed and dated his judgment. 
While A was absent from the head quarters, the judgment was delivered 
on the 31st May, 1915, by B, the second Subvrdinate Judge, who was aa 
charge of the first Court during the temporary absence of A. The decree 
was drawn up in due course and was signed by A on the 4th June, 1915, 


but bore the date when the judgment was pronounced, that is, the 31st 


May, 1915: 
Held, that the paper signed by A and kept on the' record could not be treated ' 
as a valid judgment till it'had been pronounced in Coart : 


- 


That the judgment, thougb pronounced, dated and signed in contravention of 
the specific provisions of the Code of Civil Procedure, constituted an irre- 
gularity which was waived by the parties not objecting at the time and did 
not afford any ground for reversal of the decree based on the judgment. 

The mere fact that the Court acted in a manner contrary to that prescribed 
by the Code, does not necessarily show. that what was done, was a nullity. 


= 
+ 


212 


571 
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Judgment—{Contd.). Pa 


The effect depends upon the nature, scope and object of the particular 
provision which has been violated. 


The infringement of a procedure prescribed in O. 20, Rr. 1,2, 3 of the Code 
of Civil Procedure, constitutes an irregularity which may be waived by the 
parties. 7 


/ 
é 


If the act of a Court was without jurisdiction or infringed a rule prescribed 
on grounds of public policy, the proceedings became a nullity ; if it was, 
on the other hand, only an irregular exercise of jurisdiction,- a contraven- 
tion of rules framed by the legislature with a view to afford protection to 
the individual litigant, he might waive the benefit thereof and could not be 
entitled to obtain a reversal of the decree except on proof that the_ merits 
had been affected. Fort Gloster Jute Manufacturing Co. v. Chandra 
Kumar Das 


, date fixed for delivery of—Complainant, absent ; See Criminal Pro- 
cedure Code, Sec. 247 ae ‘ 








Judge—Irregularity ; See Civil Procedure Code, Sec. 99 ‘ea be 


Judgment-debtor, mortgage by, of property under Collector’s control, if valid— 
Civil Procedure Code, Sec. 325 A ; See Alienation ies 

z. dying befòre sale but after attachment—Legal eer 

not brought on record—Civil Procedure Code, 1882—Sale, if invalid; See 

Auction sale... on are se ar Pa 


, 





$ a 
Jumma, erroneous statement of the contents of, effect of ; See Landlord and 
tenant es ove eee ` sae 


Z 


Jurisdictlon—Acguittal by Magistrate of second class—Complaint under sections 
409 and 477 of the Indian Penal Code (Act XLV of 1860)—Complaint 
under same sections, if cognisable—Criminal Procedure Code (Act V of 
1898), Secs. 403 (4), 539 (k). or 


“A complaint was made under sections 409 and 477A of the Indian Penal 
Code. The case was made over for trial to an Honorary Magistrate, exer- 
cising the powers oña Magistrate of the second class. He proceeded to deal 
with the case as one under section 408, Indian Penal Code, and finally 
acquitted the accused. The complainant afterwards presented a further 
complaint to the District Magistrate praying for the trjal of the accused 
under sections 409 and 477, Indian Penal Code: 


Held, that having regard to the provisions of sections 530 (k) and 403 (4) of 
the Code of Criminal Procedure, the District Magistrate was: competent 
to take cognizance of the second complaint, as the Magistrate of the 
second class who dealt with the first complaint was -not empowered 
to commit accused persons for trial to the Court of Sessions. Krishns dhon 
Ghose v. Mahendra Nath Dutt os i 


———— Civi! Court—Assessment—Bengal Muincipal Act (II-B. C. of 


x = 


s meaning of; See Letters Patent, cl. (15) ow E a 
, written and duly signed by one judge, but pronounced by another’ 
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_ Jurlsdictior— (Contd.).  - 


i 


1884), secs. 113, 114, 116—Ultra vires—A ssessment open to objection on 


the ground that it is ultra vires—Assessee objecting. 


It is only the circumstances and-property within the municipality, and not 
circumstances and property outside the Municipality, that are to be con- 
sidered in imposing a tax upon a person. The assessment of tax with 
reference to the ¢ircumstances and property outside the Municipality is 
ultra vires. 5 - 

If a question relates to amount of assessment of a holding according to 
circumstances and property within a Municipality, the decision of the 
Commissioners is final under section 114 of the Bengal Municipal Act, and 
the civil Court has no power to reopen the question of the assessment of 

. the holding which shas been heard and decided by the Municipal 
Commissioners. : 

Section 116 of the Bengal Municipal Act, does-not take away the jurisdiction 
of civil Courts in a case in which it is alleged and established that the 
assessment, the propriety of which is in controversy, -is open to objection 

, on the ground that it is ultra vires. It is only when the action of the 
Municipality has been exercised in conformity with the powers conferred 
upon it by the Act that the civil Court has no authority to interfere. 


a 


If the assessment was not in ‘conformity with statutory provisions and was 
ultra vires, it is open to the assessee to object to the assessment under 
section 113 of the Bengal Municipal Act and on the disallowing of his ob- 
jection, to bring a suit in a civil Court for a declaration as to the invalidity 
of the assessment. Chairman, Rajpur Municipatity v. Nagendra Nath 
Bagchi a ie ae ay — A 

High Court—Retrial— Fury irial— Verdict, setting aside of, for 


irregularity. 

The petitioner was tried by the Assistant Sessions Judge with a’ jury, and 
the verdict of the jury was that he was guilty" of an offence of 

: receiving stolen property obtained by means-of dacoity, and, he was sen- 
tenced to five years’ rigorous imprisonment. On an appeal being made to 
the High Court, the verdict was set aside on the ground of irregularity and 
the judgment contained the following sentence: “It will be open to the 
Crown to proceed further with the case if it be so advised” ; and at the end 
of the judgment there was this sentence: “We direct that until a fresh 
“trial, if any, the accused be enlarged on bail to the satisiaction of the 
District Magistrate” : 

Heid, that the High Court never intended to acquit or discharge the peti- 
tioner but ordered a retrial. That the High Court had jurisdiction to 
order a retrial. Benl Madhab Kundu v. Emperor ... z 








—Jurisdiction of Subordinate Fudges in Bombay—Bombay Civil 
Courts Act (XIV of 1869), sections 8, 24; 25.—Notional ‘value of property 


gs distinct from its real -value—Lffect of Court fees Act (VIII of 1870), 


379 


34 


Juriadiction—(Contd. Je 


sections 6,7, 12 and 17 and Schedule IT, and Suits Valuation Act (VII 
of 1887), section 8 on jurisdiction of Court—Concurrent findings of fact. 


If the fee payable and paid is a fixed fee under Schedule I of the Court Fees 
Act, then the notional value of the property or any part of it cannot dis- 
place its real value for the “purposes of jurisdiction. If as to any other 
part of the-suit a-deficient or no fee is paid the proper objection is not that 

’ the suit was outside the Court’s jurisdiction but that the proper fee as rquired 
by section 6 of the Court Fees Act had not been paid in respect of a 

` document filed in Court: The Court Fees Act was passed not to arm a 
litigant with a weapon of technicality against his opponent but to” secure 
revenue as is apparent from section 12 of the Act which section makes the 
decision of the first Court as to value final as between the parties, and the 
Court of Appeal can only correct an erroneous decision of the First Court 

—in this respect in only so far as the decision is to the detriment of the 





så Desai arty eee woe 
—Magistrate, if can take cognizance of a case instituted under sec- 
tion 211 of the Indian Penal Code ; See Complaint ae ae 





—Magistrate taking cognizance of a case under section 211 of the 
Indian Penal Code, to summon the accused and to proceed with the trial— 
Enquiry by another Magistrate ; See Complaint ... T i 


———— Mortgage suit—Claim, withdrawal of, as to one property—Appli- 
cation for amendment of plaint ; See Plaint, amendment of... fai 


y 





—Omission to exemive complainant ; See Complaint .., oe 


Justice, equity and good conscience, where to be followed; See Landlord ‘and 
š tenant 


Kabullat, if a document, within the meaning of section 423 of the Penal Code ; 
See Penal Code, specs 1939 423 as 


Khas possession, suit for—Rent, payment of, to a co- owner, effect of—Tenant, 
when holds over—Notice. 7 - ` 


© The plaintiffs and the pro forma defendants held the disputed lands in jote 
` rights, the plaintiffs owning the largest share. The principal defendants 
obtained an under-raiyati lease for-a term of years from the plaintiffs. and’ 
proforma defendants. The term of the lease expired in tg10. The plaintiff 
purchased the share of the pro forma defendants on the 29th January, 
1912, ang thus*became the owner of the 16 annas share. The defendants 


paid to the pro forma defendants share of the rent after the expiry of the. 


lease : 


Held, that by acceptance ‘of tent after the expiry of the lease, a new tenancy 


. was created with respect to the pro forma deféndant’s share and that no 
i tenancy was created with respect to the original share of the plaintiffs. 


- That if there was any holding over it was only with aspect to the ghare of 
the fro forma defendants. % ` 


ž 


revenue. Rachappa Subrao Jadhav Desai v. Shidappa Venkatrao Jadhav 


650 i THE CALCUTTA LAW JOURNAL [Von XXIX. 


522: 


ti 


‘VoL. XXIX,]. INDEX OF CASES, = 


Khas Possession—{Contd.). 


THat if there was no tenancy (and after the expiry of the lease, there was 
none) as between the principal defendants and the plaintiffs, no question of 

_ notice could arise and that the plaintiffs were entitled fo get joint has pos- 
session, in respect of their original share. = 


. 


A tenant can be said to be holding over, if there is acceptance of rent by all 
the co-owners, or if they otherwise assent to the continuance of the tenan- 
cy by-their words _or conduct. Monmohan Datta v. Matiomed Hatem 


` Makbul Ahmed .. z a ie 

Kurta of a joint Hindu family, a certificated E eas cee of ; See Part- 
nership . is = 

~— ofa joint Hindu family, powers EA icat Dade: management of ;. See 
Partnership ` 


Land Acquisition Act, Secs. 11, 18—No season for SA See Suit, if lies 


Land law of Madras—nam grant of an agraharam village by Indian Ruler 
—Kudivaram and melvaram—Furisdiction of civil Courts—Ownerships 
Of the soil of land in India— Whether in the ruler or in the cultivator— 
'Estate—Madras Estates Land Acd, (Madras. Act 1 of 1908) Section 3, 
Sub-sec. 2 (d). 


L - 
The ownership of the soil of land-in India has always been in the Sovereign 

or ruler for the time being, The fact that the rulers generally collected 
their land revenue by taking a share of the produce is not evidence that the 

soil was not vested in and could not be granted by them, but rather sup- 


_ ports the contrary assumption. 


The presumption in the case of grant by a native ruler is that not merely 
‘the land revenue but the soil itself, subject to right if any then existing in 
occupants, was granted. 


The owners of an inam village known as a sawa agrabaram held under a gift 
made to their predecessor* by a Reddi King in 1373. The grant was not 
forthcoming, but iť was proved that these and similar inamdars had always 
regarded themselves and been regarded as full owners and had treated the 
actual cultivators as tenants-at-will. These latter now claimed to have 
permanent rights of occupancy, and in suit for ejectment brought by their 
landlords pleaded that-the agraharam was an “ Estate” under section 3 
(2 d.) of the Indian Estates Land Act (Madras Act 1 of 1908) and that the 
jurisdiction: -of the civil Courts was thereby ousted. 


Held, by the Privy Council, (reversing the High Court) that in the case of a 
‘lost inam grant-there is no presumption that the grant was of the revenue 
only, subject to any rights of occupancy, that the agraharam was not an 
“ Estate” within the meaning of the said section ; and that the civil Courts 
had jurisdiction to entertain the suits. Adisumilli Suryanarayana v. 


Achuta Pothanna- oom 
Landlord, remedy of—Possession of land by te tenant for over 12 years; . See Eject- 
ment 





y when can häve a ‘decree for ejectment under section 155 of the Bengal 
Tenancy Act ; See Ejectment ` oe on wee vas 
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Landlord’s right to eject—Landlord not choosing to exercise the right’ to call 
X upon tenant to pay additional rent ; See Ejectment a ous 
‘gright to eject—Landlord ‘ik choosing to settle the land with athe 
in the event of the tenant refusing to’ pay additional rent ; See Ejectment... 


Landlord and tenant—Lease, forfeiture of—~Repudiation of landlord’s title— 





Transfer of Property Act, (IV of 1822), S. 3~—Military Service—Proper ` 


custody of document—Fustice, equity and good conscience. 


©) A denial by the tenant, of his landlord’s title in clear, unmistakable terms by 
„matter of recofd will in certain circumstances cause a forfeiture of the 
tenant’s holding. This law is not ancient Indian Law but has been adopted 
by the Courts from the law of England and is now embodied in the Trans- 
fer of Property Act, 1882, section 3 of which places in a statutory form the 
rule of law which-had been already adopted by the Courts in India. 
Denial in the suit is not such a denial and will not work a forfeiture. 
Dbnial by matter in pais though an “innocent conveyance” is not a cause 

‘of forfeiture. The doctrine laid down in Vivian v. Moat is not applicable 
to Indian tenures similar to the one in suit. 

Semble, that the breach of ceremonial observance prescribed in a grant is not 
now a cause of forfeiture or resumption, at any rate, where the süperior 
landlord (graator)-was a subject and not the Government. 

The Courts in India, as directed by the several charters, are to poorest: 
where the law is silent, in accordance with justice, equity and good con- 
science. Sri Sri Vikrama Deo Maharajatum Garg Maharaja-of Jeypore v. 
Sci Rukmini Patfamahadevi Gara. ove we oe 

- —Notice to quit—Requisites of valid notice—Test of 
‘its suficiency— Service of notice to quit—Service on one joint tenant 
raises the presumption of notice reaching others—Notice to quit sent by 





posi—Presumption in favour of its reaching—Effect of registering the - 


letter containing the otice—Transfer of Property Act UV of 1882) 
See. 106. j 
A notice to quit calling upon the tenants of a holding to quit a portion of it, 
is absolutely bad, and an action for ejectment can be defeated by the 
tenants by proof that the contents of their holding are more than the part 
named. bie / ni 
_ The principles that the notice to quit should be construed uf res magis valeat, 
quam pereai* applicable to the case of errors honestly but mistakenly or 
inadvertently made, could not be applied to the case of inaccuracies deli- 
berately inserted for fraudulent purposes. 
" Notices to quit, though not strictly accurate or consistent im the statements 
embodièd in them, may still be good and effective in law ; the test of their 


[* That an act may avail, rather than perish.- This isa rule of construction , 


underlying that rule which directs such a construction to be put upon an 
ambiguous document (or ambiguous words therein) as that the document 
shall be and remain valid, and not be or become” invalid from uncertainty 
or illegality or other like cause— Ed. } 
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Landlord and tenant—(Contd.). 5 


— ' 


sufficiency is not what they would mean to a stranger ignorant of all the facts 
and circumstances touching the holding to which they purport to refer, but 
what they would mean to tenants presumably conversant with all those 
faéts and circumstances ; they are to be construed not with a desire to find 

. faults in them which would render them defective but to be construed ut 
res magis valeat, quam pereat. 


A notice to quit began by stating that the bastu lands, bounded as below 
within the char of ‘Ramkristopur, were lands bearing yearly jumma of 
Rs. 25 standing in the name of N. It was averred that the principal de- 
fendants had been in possession of these lands on payment of rent at the 
aforesaid rate, taking dakhilas in the name of the said N, as ¢hifa tenants- 
at-will, òf the said one jumma only under the plaintiffs. It then averred 
thatit was necessary for the plaintiffs to take &has possession of all the 
lands comprised in the jumma already mentioned. The principal defend- 
ants were then required to vacate that land, that is, all the land comprised 
in the aforesaid jumma, before a day named, and they were informed 
that on the expiry of that time the plaintiffs would take possession of all 
the lands comprised in the aforesaid jumma. In the schedule it was stated 
that the lands the possesion of which were to be delivered up were one plot 
of bastu lands 6 cottahs in extent. The principal defendants knew perfectly 
well that a plot of 6 cottahs was only a small’ fraction, one-sixth or one 
seventh of the lands in the entire jumma : 


Held, that from the very nature of a notice to quit, which is merely the 
formal.expfession of the landlord’s will that the tenancy of his tenant 
shall terminate, it would prima facie appear that the principles of English 
cases, would be applicable. 


That the erroneous statement of the contents of the jumma did not predomi. 
nate over the deseripition: given of it in the earlier portion of the notice to 
quit. 


That the notice was a good notice to quit the jumma in ifs entirety, whatever 
its area might be; What its actual area was, could be determined at tho 
the trial and the possession of that area could be recovered in the pro- 
ceedings. 


- r 

Section 106 of the Transfer of Property Act requires that a notice to iah 
should be tendered or delivered to the party intended to be bound b 
either personally or to one of his family or servants at his residence, or it 
such tender or delivery be not practicable, affixed to a conspicuous part of 
the property. The personal tender or delivery may taker place anywhere, 
the vicarious tender or delivery must take place at the residence of the per- 
son intended to be bound by the notice., In the case of joint tenants, each 
is intended to be bound, and service of a notice to quit upon one joint ten- 


ant is prima facie evidence that it has reached the other joint tenants : 


If a letter properly. directéd, containing a notice to quit, is proved to have 
been put into the post office, it is presumed that the letter reached its desti- 
nation at the proper time according to the regular course of business of 


3 ° 
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Landlord and tenant—(Contd.). . l 
2- the post office and was received by the person to whom it was addressed.. 
This presumption applies to letters which the sender has taken the precau- 
tion to register and is not rebutted but strengthened by the. fact that a re- 
ceipt for the letter is produced signed on behalf of the addressee by some 
person other than the addressee himself. Harihar Banerji v. Ramsashl = 
Roy ae wR is aši ee ee 117 
Law, question of—Adverse possession extinguishing title—Decision as to true £ 
legal effect of act ; See Sale Tos Oe ihe Era 241. 
Lease, forfeiture of—Breach of ceremonial observance prescribed by grant— 
Superior landlord, a subject ; See Landlord and tenant ie Bes 528 





„ forfeiture of—Repudiation of landlord’s title—Denial in pais through 
c innocent conveyance’ ; See Landlord and tenant an me 528 





, forfeiture of—Repudiation of landlord’s title—Denial in suit ; See Land- 
lord and tenant se See ‘a ” te 528 
.——, renewal of—Intention of lessee—Notice—Relief—No express” provision 
for notice—Option of lease—Obsercance of Covenant—Breach of covenant. 

- Incases in which there is an unconditional covenant for renewal ‘expressly y 
requiring the lessee to notify to.the lessor his intention to take a renewal 
before the determination of the term,the lessee loosés his right if he fails to 
give notice in time. But relief will be granted against failure to give 
notice in time, under special circumstances. i 

But, where there was no express ‘provision for ngtice of renewal before ex- 
piration of term, and, where renewal could not be claimed merely at the 
option of the lessee, the rule that where the lease is silent as to the time of 
application for renewal, it should be made at a reasonable time before 

i expiration of the term, cannot be applied. 

Where renewal is made conditional on -the observance of his covenants, but 
not otherwise, by the lessee, such observance is a condition precedent to 
the right of renewal, and the right of renewal is not enforceable, if at the 
time for renewal, there is a subsisting breach of covenant, Ramlal v. 


Secretary of State te wis a oe si 314. 
——, renewal of, right of—Renewal, made conditional on the observance of 
conditions— Condition precedent ;See Lease, renewal of aes ip ‘eas 314 


Legal representative— Assignee of next reversioner—Assignment of arrears of 
annuity by next reversioner ; See Hindu widow... ias ane 551 

Legltimacy—Acknowledgment—Mahomedan Law —~Marriage—‘Bibee’—Con-, 
cubinage—Onus of proof. 

Per curiam: lf a marriage js proved, there is no need to have recourse to 
the acknowledgment : if a marriage $r semblance of marriage is disproved 
so as to establish that the child is issue of Zina (fornication), then the alleg- 
ed acknowledgment is not valid. If on the evidence the marriage and 
legitimacy are left in doubt, then a valid acknowledgment is conclusive. 

By the Mahomedan Law, the intercourse of a man with a woman {who is 

€ i ž 


w 
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Legitimacy—(Contd.). : 
\ “neither his Wife nor his slave is unlawful and prohibited absolutely : and 


that a child born out of wedlock is illegitimate. 
‘Bibee’ does npt necessarily mean a lawful wife. 


Ta 


Woodroffe, F.: There is a distinction between an acknowledgment in its 

: technical sense and mere statements which are alleged to be acknowledg- 
ments but which though having the appatent form of it are-not in law 

_ acknowledgments because they are not made under those circumstances 
under which alone an acknowledgment is valid, as where it is shown that 
the person so described was the son of another. Where an acknowledgment 
_is alleged, it may be shown that there was no acknowledgment ae in 
fact or law. - 


Woodroffe and Chitty FF. : An T ERT or recognition fof legiti- 
macy once made by the father, cannot be disproved, nor can the father 
himself be allowed to repudiate it. 


Chitty, J... An acknowledgment may be express or implied. In the case 
of an express acknowledgment, the rule that an acknowledgment of recog- 
nition of legitimacy once made by the father, cannot be disproved, nor can 
the father himself be allowed to repudiate it, would not ordinarily give 
rise to any difficulty. But where the acknowledgment is to be inferred 
from the facts, e. g., the treatment of the son “by the father, ‘it is, not al- 
ways easy to see at what point of time the acknowledgment becomes 
final and complete. 


Woodroffe and Chitty, FF.: Where a Judge has to spell’ out an intention 
from a document, surrounding circumstances can be Jooked at to see whe- 
ther that is the necessary, proper, and only inference to be drawn from the 


statement. = 


. 


-Woodroffe, F. : On a question of ame of the plaintiff, it is to be ascer- 


tained whether any acknowledgment has been proved which was made with 
the intention of conferring on the plaintiff the status of legitimacy with all 
its privileges by way of inheritance or otherwise. If such a statement is 
proved, then the question arises whether the alleged marriage has been dis- 
proved in which case an acknowledgment cannot operate to recognise that 
which is known not to be the fact. If such a statement is not proved then 
the question arises whether the plaintiff on all the facts of the case has 
established a marriage. ' 


Woodroffe and Chitty, FF.: Marriage in Mahomedan -Law is ‘a. contract 
for the legalising of generation which may be valid without writing or relis 


X 


gious céremony but which like any other contract requires words of pro- 


posal and acceptance in the presence of witnesses ‘though lack of them 
makes the marriage irregular only. _ 

Chitty, Fu Conbubinage | is not regarded in Mahomedan Law as equivalent 
to marriage for purposes of legitimation. Syed Habibar Rahamun 
Chaudhury v. Syed Altef AH Chaudhury Ha a tae oe 


i 
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Legitimacy for the purpose of conferring status—Intention ; See Legitimacy 60 j 
Legitimation—Mahomadan-Law—Concubinage ; See Legitimacy ... sia 60 


Lessee, determination of rights of-—Uncenditional covenant for renewal—Notice ; ~ 


s sie 34 5 
a =e K ai 
Letters of administration, effect of—lIntermediate acts of administrator ; Se 


Mortgage Ze 3 > 58 
Letters Patent cl. (15)—Decision— Judgment > Ta ee right o a lability. 


See Lease, renewal of Sie, is eR 


Judgment i in elause 15 of the Letters Patent ») means a decision which affects 


a 
‘the merits of the question between the parties by determining some right . ¥ 
or liability. It may be either’final, preliminary or interlocutory. s 
The expression ‘some right or liability’ occurring in the case of The ; a 


Fustice of the Peace v. The Oriental Gas Company is not restricted to 
the right in controversy i in the suit itself. 


` The test of decision being a judgment within the meaning. of elute 15 of the 
Letters Patent is, not what the form of the adjudication is, but what is its ‘ 
effect in the suit or proceedings in which it is made. If its effect, whatever 
its form may be and whatever may be the nature of the application on which 

- it is made, is to put an end to the suit or proceeding so far as the Court i 

before which the suit or proceeding is pending, is concerned, or if its effect, 
if it is not complied with, is to put an end to the-suit or proceeding, the i ! 
‘adjudication is a judgment. 

_ Plaintiff sued the defendant for accdunt and put his case in the alternative. 

He alleged, in the first place, that the defendant was his servant employed : i 

in two wine shops, and was consequently liable to render accounts. He 

asserted in the second place that if the defendant’ was not .a servant, he 

was a partner and was in that character liable to render accounts. The 

Court of first instance came to the conclusion that the defendant wag a 

partner and made a decree for dissolution of partnership and for accounts. 

The appellate Court, without hearing thé case on the facts, held as a - 

matter of law that the defendant could not be a partner of the plaintiff : 

and accordingly passed a decree for accounts against the defendant as an 

agent of one of the two wine shops mentioned. On appeal, the case was 

remanded by a single ` Judge of the High Court, for „rehearing by the - 

first appellate Court : 


r 


Held, that the decision of the High-Court was a judgment within the -meqn- . 
- ing of clausé 15 of the Letters Patent. Chandi Charan v. Joanendra Nath 225% 


Life estates, successive, in favour of unborn persons, if valid under Hindu Law ; 
See Grant wee us * ue se ve ee 264 


Limitatlon—Chowkidari chakran lands—Transfer to semindar—Rights of 
patnidars— Village Chowktdari Act (VI B. C. of 1870) Sec. “51—Indian 
Limitation Act (XV of 1877) Schedule TI Arts. 113; 144. 3 


The respondent was patnidar of villages under patnis granted by the appel- . - 
~ -lant on chowkidari chakran lands, situate within the tillages, resumed by 
wt the Collector under the Bengal Act VI of 1870 and then transferred_to the 1 


. . 
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` Limitation ——(Contd.). 


appellant ; the respondent sued for declaration that the lands formed part 
of the several patnis and for settlement and possession ! 


Held, the suits were not suits for specific performance of contracts within 
Pog article 113 of schedule II of the Indjan Limitation Act, but suits for pos- 
session of immovable property within article 144 and that the period of 

` limitation accordingly was not three but twelve years. 


The word “ contract” ‘primarily means a transaction which creates personal 
obligations but it may, though less exactly, refer to transactions which create 
legal rights. It isin this latter sense that it is used i in section 51 Act VI 
B. C., of 1870 and the rights thereby reserved to the patnidars and ‘others 
“on the transfer to the zemindar of chowkidari chakran lands, comprehen- 
sively included in the word “ contracts,’’ are real rights, the enforcement 
of which is secured not by a suit for specific performance but by a suit for 
possession. RanjifSingh v. Mahara] Bahadur Singh... / 


` ———— — Disqualified proprietors under Court of Wards Act, not persons 
B under disability entitled to extended period `of limitation—Court of 
. Wards Act (Bengal Act IX of 1879), Secs. 5, 6a, 14,15, 35, 51—Limita- 
tion Act (IX of 1908), Sch. I, Arts. 91, 142, 144—Civil Procedure Code. 

(Act V of 1908) O. 14, R. 2. 
Possesssion of the Court of Wards is possession of the ward, and that dis- 
e „qualification under section 6(a) of the Court of Wards Actis not such a 
legal disability as is recognised and enumerated in the Limitation Act. Raol * 
~ Kuar Maal Singh Mandhata v. Nawab Bahadur of Murshidabad we 


—Limitation Act (IX of 1908), Sec. 14—Solenama, ‘construction 
of—No exceution against person—Question of law. 


The father of A on the 12th April, 1892, by a document of that date demised 
a teuure to the defendants at a rental of Rs. 2 2192. A on some date com- 





menced a suit for rent against the defendants, and on the 23rd November 
the suit was compromised on appeal. Sub-clause (1) of clause (B) of | 
. that compromise provided that A`or his heirs should have the option of re- 
alising the amount of any decree which he might in future obtain for the 
rent of the tenurg either by attachment and sale of the tenure or by attach- 
ment and sale of the right, title and interest of the defendants or their 


193 


355 


heirs, representatives or assignees in the property described in schedule — 


B ; but that A and his heirs, representatives or assignees ‘should have no 
right to levy process of execution against the persons of the defendants or 
their heirs, representatives or assignees, of against any other property be- 
longing to them save and except either of the properties described in the 

` Schedule A or B in execution of any detree for rent in respect of the tenure 
which A or his heirs, representatives or assignees might in future obtain 
against the defendants or their heirs, representatives or assignees. 


On the 7th February; roro, ‘the plaintiff in the present suit purchased A’s 
interest in the Zemindari and on the 28th July, rgtr, he sued for rent in 
respect of the tenure from the month of Chaitra 1316, to the month of 

. e 
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Limitation—=(Cortd.). 


Asarh.1318. The Court disallowéd “the claim for Asarh kist of 1318 as 
premature. 


On the 20th November, 1912, the plaintiff sued for the rent from, Kartic to 
Chaitra 1318. In execution of decree obtained in the. suit, he purchased the 
tenure on the 21st February, 1913. 


On the 7th April, 1916, the pres ent suit was commenced for rent including 


~> the Asarh kist of 1318, which had been disallowed. 


Held, that had the matter been res integra, the plaintiff would have been 
barred by the clause inthe solenama in obtaining a personal decree 
~against’ the defendants and the fact that they had ceased to be tenants, 
did not make the decree any less a decree for rent although it could not be 
executed as a rent decree. But as the decision of another Benchcheld in 
another rent suit, in which the appellant was a proforma gefendant, that 
the decree was a money decree, which did not fall within the provisions of 


solenama, was binding, the plaintiff was entitled to a personal decree 


against the defendants. ` ‘ > 


The construction of the solenama being a question of law wad binding on the 
appellant. / 


Forbes v, Maharaj Bahadur Singh decides that by virtue of the provisions 
of section 65 of the Bengal Tenancy act, a person, who had ceased to 
be the Zemindar atthe time he sued for rent, could not enforce his 
decree as a rent decree. It does not decide that the decree was not a decree 
for rent for other purposes. 


Held also, that the Asarh kist of 1318 was time barred and that the plaintiff 


' could not rely upon the provisions of section 14 of the Limitation Act. 


Dwarak Nath Chakravartty Chowdhury v. Atul Chandra Chakravartty ` 


Chowdhury l : 465 


— = — Limitation Act (IX of 1908), Sch. I, Art. g1—Document, void, 


execution of. 

Article 91, Schedule . I of the Limitation Act is inapplicable to a case of a 
void deed of sale, being fraudulently obtained from the plaintiff on the 
allegation of its being some other ‘deeds, Sauni Bibi v. Siddik Hossen 


—Limitation -Act (IX of 1908), Sch. 1, Art. 132—Mortgage— Hypo- 
thecakéon of property to secure payment of paddy. i Z 


` Per Teunon, F. (Walmsley, gy, contra): When a bond hypothecates property 


to secure payment of principal amount of paddy in, paddy and also 
providing for interest calculated in paddy, a suit brought upon that bond 
is a suit to enforce payment of money charged upon immovable property 
within the meaning of article 132, Sch. I of the Limitation Act. Sridhar 
Maity v, Ram Gobloda Jana . Pere sie) SF 


——— —Possession, suit for—Plaintiff, alleging prior possession and subse- 


quent dispossession ; See Burden of proof ose ee 


55 
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Limitation—Suit on hundi—Hundt insufficiently stamped—Original consi- 
,  deration—Contract, terms of—Proof—Oral evidence—Evidence Act 

(I of 1872), Sec. gr. > 
A suit was based upon two hundis payable in thirty days from the 
date of execution, and was brought more than three years from the date 
of the Aundés, but within three years from the expiry ‘of the one month 
within which thé hundis were payable. The hundis ‘were not properly 

: stamped and were, therefore, inadmissible in evidence : 


Held, that the -suit not having been brought within three years from the 
date of payment of the original consideration, was barred by limitation as 
' the kundis could not be used for extending the time for payment. 


When it was admitted that the terms of the contract were reduced to writing 


and as no oral evidencé was admissible to prove the said terms, the suit 


should have been brought within three years of the date of the transaction 
if it could be maintained on the original consideration: Gobinda Kumar 
. Surv. Ram Chandra Bhattacharjee 


— —Trespasser—Adverse possession against vendor—Vendee in. possession J 
See Abahdonment wee a a ee w 


Limitation Act, Sec, 6—Legal ale kS under section 6(a) 
of the Court of Wards Act ; See Limitation i we tee 


y Sec. 14—Rent suit—Suit premature—Subsequent suit; See 
Limitation best SA ne ‘ea a ag i 


—, Sec. 26—Abeyance of enjoyment nt of-tight—Cessation of user ; 
See Easement a 








F ——, Sec. 26—‘Enjoyment*—Way, user of ; Sée Easoment ate 
» Sch. I. Art. g91—Void deed of sale—Fraud ; See Limitation .., 

s Sch. I. Art. 132—Hypothecation ot property to secure payment 
> of ruddy: Sea 1. imitation tee 
!——, Sch. I, Art. 136— 











“Out of possession’ ; See Sale ui. ont 

ch. I. Art. 136—~Possession ; See Sale... des se 

» Sch. IT. Arts. 113, tade“Redumotion of chowkidari chakran 

land— Transfer to zemindar—Suit by putnidar for declaration that lands 

“formed part of putni and for settlement and possession—Suit, if for specific 
performance of contract ; See Limitation 

` Madras Act I of 1908, Sec. 3 Sub-sec. a(d)... 

Madras Estates Land Act, Sec 3 Sub-sec: 2(d)—‘Estate’ — Agraharam ; ; Se 


on 


‘Land Law of Madras a usi ú wae 
Magistrate, duty of —Summons—Order refusing, validity of Complainant and 
` his witnegses not examined ; See Complaintof murder ves” 
Mahomedan husband, if cari delegate to his wife power to divorce herself « on 
certain conditions ; See Divorce sos see 


Law—Acknowledgment—Child, issue of fornication ; See Legitimacy 
Acknowledgment of child, when conclusive ; See Legitimacy 





Law—lIllegitimacy—Intercourse with woman, when—prohibited ; 
See Legitimacy... ; wo F ar i e 
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Matommedaa Law —Marriage.proved—Acknowledgment ; See Legitimacy ... l 


Law—Marriage, what is—Formality, absence of ; See Legitimacy 





Marrlage—Acknowledgment ; see*V.egitimacy es re bi 


what is—~Mahomedan Law—Formality, absence of ; See Legitimacy 





3 
Maxim—Generalia Specialibus non ‘derogant ; ; See Embankment ... 
Memorandum of appeal, general allegation in, not sufficient to raise point not’ 

raised below 3 See Hindu widow ` “a : tee ies 
Mesno profits, assessment of, application for, rejeckon lof, effect of ; See Res 


judicata ` ai m ae ea ‘be say 


, 


Merger—Union before 1882 —Conduct of parties. 


“In cases unaffected by the provisions of the Transfer of Property Act and the 
Bengal Tenancy Act, the union of a superior and a subordinate interest 
did not, by operation of law, necessarily merge the subordinate in the su- 
perior interest. But the conduct of the party concerned, may show that 
he did not intend to keep the two interests alive as mutually distinct rights. 


Rambiahen Dutt v: Haripada Mukerjee aa Sue ae 
Minor partner, how can repudiate partdership ; 3 See Partnership ‘ue se 
——partner’s liability ; See Partnership es com Sa Ase reer, 
Mitaksha ra joint family—Separation amongst brothers—No formal partition— 

One member, if may sell his share after separation ; See Alienation? A 


Mortgage—Zstoppel—Benamidar, if can maintain a suit on mort gage—Ac- 
count—Transfer of Property Act (IV of 1882), Secs. 76, 77. 


When a mortgagee takes a mortgage from a person and obtains possession ` 


from him, he is not permitted to question his mortgagor s title. 


"A suit for foreclosure, sale or redemption, can: be maintained by a person 
named in the deed as mortgagee or mortgagor, as the case may be : 

Section 77 of the Transfer of Property Act, protects usufructuary mort- 
gagees receiving rents and profits in lieu of interest only, as also such usu- 
* fructuary mortgagees as receiving the .rent and profits partly in lieu of 
interest and partly in payment of the mortgage money. 

A usufructuary mortgage bond stated that. the mortgagor took a loan of 
Rs. 1,600 which carried interest at 5 per cent per annum. It set out the 
annual profit according to the rent roll, allowed a remission for establish- 
ment charges and made a deduction for the rent and cesses. It stated that 
this should leave a net profit of Rs. 110, out of which Rs. 80 would be set 
off against interest: and the balance against the principal. : 

Held, on the construction of the ‘document, the parties did not intend to 
have their rights and liabilities adjusted.on the basis of the actual figures. 
mentioned in the document and it did not exonerate the mortgagees from 

| their ordinary liability to render an account. Surendra Nath Mitra v. 


Khitindra Mohan Mitra ws ot ass ee 





Probate and Administration Act (V of 1881), Secs. 12, 13, 14, 15» . 
= 3 t E 


—Heir, an spisieal arbi L etlèrs of adminisiration, effect of— ` 
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Mortgage—(Conid.). « š 


Letters of administration do not render valid any intermediate acts of the 

administrator tending to the diminution or damage of the intestate’s estate, 

“ although they entitle the administrator to all rights belonging to the in- 

~ testata as effectually as if the administration had been granted at the 
moment after hig death. 


A mortgage executed by an heir, who afterwards became an administrator, 


~ does not bind the estate of the intestate but is binding on the estate of the 


executant, Hiatu Baksh Jamadar T. Devendra Nath Sanyal 


_—— by heir—Heir, an administrator—Estate of intestate, if bownd tater 
mediate acts ; See Mortgage 


——— —by ` - judgment-debtor of Property under Collector’s control, df 
valid—Civil Procedure Code, sec. 325A ; See. Alienation 

Mortgagee—rights of—Mortgagee, releasing one or more of the properties from 
liability under mortgage—Mortgagee, knowledge of, as to transfer ; See .. 
Common manager Si aes aa ive Sey 





releasing one or more of-the properties from „liability under mort- 
gage—Mortgagee, knowledge of, as to transier—Mortgagee, tights of ; 


„See Common manager ee iss sae ve Gie 
Mortgagee's Sipe Meaga rights amongst themselves; See Common 
manager ae ae a ii is wu 


 ~—————liability tò, render accounts—Mortgage deed, setting out annual 
profit according to rent roll, and net profit ; See Mortgage ... ie 


Necessity —Alienation for value—Deed of gift ; ;. See Hindu widow isl 


, recita] of, in deed of alienation, effect of 5 See Hindu widow oie 
——— for alienation ; See Hindu’ widow = i 


Negotiable Instruments Act, Secs. 26, 27, de Alternative action on Fundi 


and consideration at`option—Person to be charged—Principal not disclosed 
—Description of agent’s authority ; See Hundi, liability on vn 
New tenancy—Acceptance of rent after expiry of lease by co-sharer; See Khas 
possession, suit for one on 
Nobokishore’s case—Partial alienation he Hindu widow, with the c consent of the 
“next reversioner ; See Hindu widow 
——— case, effect of ; See Hindu widow Dries TE hi 
. Nominal damages—Diffculty of estimating damages ; See Damages 
i Non-tranaterable holding, purchaser of, rights ofÍ—Recognition by landlord— 
Vendor's successor in interest ; See Presumption ... T ee 


` Notlce—Bengal Tenancy Act (VIH of 1885), Sec. 155(1)—Compensation, claim 
Jor—Notice open to criticism. 

A notice intimating to the tenants that they should, within onè month fram date 
of service, res tore the land to its original condition, and that if they failed 
to do so, a suit would be brought against them for ejectment and that fog 
recavery-of Rs. 200 as damages, does not fulfil the requirements of section 


555(1) of the Bengal Tenancy Act, ay there is-no claim for compensation, 
: : : : 
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Notice—(Conid.). 


either in addition or as an alternative to a demand on the tenant to remedy 
the misuse or breach. 

A notice does not become insufficient, because it is open to criticism on a 
meticulous examination of some of- the phrases employed. Maharaj 
Bahadur Singh v. Makhan Chandra Ghose ea at 

——,, if insufficient—Notice, open to criticism ; See Notice “is Ve 

———service of—Joint tenant—Notice sérved on one tenant ; See Landlord and 

tenant ow yom oes ‘ane one nai 
——, service of—Notice put into’ post office ; See Landlord and tenant Pers 

‘ to quit—Cases not governed by Transfer of Property Act—Reasonable 

time ; See Ejectment. | .. en seb! ons 


—— to quit—Nature of ~Tenant to quita portion of holding ; See Landlord 





and tenant ... ats wa ee aise rex 
—— to quit—Not strictly accurate or consistent in the statements embodied 
in them—Effect of ; See Landlord and tenant s. was oes 
Notice to quit—Sufficiency, test of ; See Landlord and tenant ` ea 
—— to quit—Ut res magis valeat, quam pereat—Inaccuracies deliberately 
inserted for fraudulent purposes ; See Landlord and’ tenant, + 
———+to quit, construction-of ; Ses Landlord and tenant atk Kei 
—— to quit contained in registered letter— Receipt signed on behalf of ad- 
~ Gressee—Presumption ; See Landlord and tenant ... ewes ae 
Notional value of property as distinct from its real value ; Sea Jurisdiction .. 





| Nuisance—Penal Code (Act XLV of 1860), Sec 168—Principal and agent— 


- Abetment. - i ; a 

A principal ig not criminally answerable for the acts of his agent. 

Where the user of premises gives rise to a nuisance, the person liable ` is thes 
occupier for the time being, whoever he may be. The proprietor, if not 
living in the premises, might be liable for abetment. 

The-English cases decided under the common law are no authority on the 
construction of the Indian Penal Code. Bhuban Ram v. Bibbuti Bhusan 
Biswas os ae bas we see is 

3 liability for— Occupier for time being of the premises ; See Nuisance 

Nullity—Court acting in’a manner contrary to law—Effect ; See Judgment, 

Opium, possession of —Railway receipt, possession of—Opinm Act (1 of 1878 

B. C.) Sec. 9, Cts. (c) and (e)." 

A Railway receipt,was traced to the possession of the petitioner which 
covered a parcel consigned to him by a correspondents The consignee 
knew by a letter addresed to him that the parcel had been sent to him and 





that it contained opium : 2 
Held, by Richardson, F., that the possession of a Railway receipt consti- 
tuted possession of the opium within the meaning of section g of the 
Opium Act. . That the petitioner was either guilty under section 9, clause 
(c) of the Opium Act or guilty of importing opium. . : 

Per Shamsul Huda, F.: The petitioner was guilty of importing opium 
under clause (e) of section 9 of the Opium Act. Pung Khun v. King- 
Emperor e oe e os oe we 


. J S‘ 
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wd 


Oplan Act, Sec. g—~Possession—Possession of Railway receipt; Ses Opium, 
~ possession of ... I “x tie 7 


Oppressive and unconscionable dealing —Compounding of interest ; See Undue, 


influence eee ves ee ast ies 


Qrder calling upon a person to show cause why he should not be ‘prosecuted 
tinder section 211 of the Indian Penal Code, if an order under section 202 
of the Criminal Procedure Code ; See Complaint ...- ive ee 

“Ouster, actual—Presumption ; See Joint owner ae si sea 

m by co-owner, what is ; See Joint owner w 

Ownership of soil of land in Indja, to whom belongs ; j See Land Law of Madras 


Partial partition, if valid; See Partition asi ee is 


Partition—Partial partition, if valid—Dwelling house—Catcharibari. 
The rule that there cannot be a partial partition, is elastic. 


~ When it is not inconvenient, a partition of a dwelling house separately can 
be decreed.» - , a - -. 


A testator cannot restrain partition of a Catcharibari and create a 
~ prepetuity. - Kali Charan Singha v Kiranbals Debi... oe ‘at 





of a dwelling house, if can be separately made ; See Partition. ies 
——— of partnership properties ; ; See Partnership. 2 os oe 
Partner, minor—Liability ; See Partnership ao nee tis 


Partoership—Ancestral trade, incidents of—infant members—Guardian’s 
power of starting a new business—Karte of g joint Hindut family—Power 
to manage a family trads—Ancestral trade and new trade started after 
the death of ancestor—Guardian, powers of—Minor partner, liability of 

~ —Contract Act (IX of 1872), Secs. 247, 248—Partition of partnership pro- 
perties—Civil Procedure Code (Act V of 1908), O. a1, R. 49-—Decree 
“against individual partner—Accounts, taking of—No prayer -in plaini— 
Contract, repudiation of. i 
An ancestral trade like other property, is descendible upon the members of a 
Hindu undivided family, and in carrying on such a trade, infant members 
. of the undivided family are bound by all acts of the manager incident to 
and flowing out of the carrying on of that trade, including Joans contracted 
for the purposes of the trade. 


The position of a guardian is that of a trustee in relation to his ward ; he 
cannot embark on a new trade at any rate without the sanction of the 
Court ; and it is not possible for the Court to keep control over the doings 
of a certificated guardian if he i is allowed to carry on a trade. 


A karta of a joint Hindu family.has power to manage a trade started by his 
ancestor, like any other family pooner which has descended from the . 
ancestor. 


The powers of a guardian are more limited than those of a karta of a joint 
family. _ 

If the karta of a Joint Hindu Family chooses to apply under the Guardians 
and Wards Act, for being appointed a guardian of a minor end has beeg 
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\ 7 ~ PAGE, 
Partnership—(Conid.). = 


appointed as guch guardian, he comes under the control of the Court aha 
/ can no longer exercise the powers of a karta. 


i ‘ 
A distinction is to be drawn between an ancestral trade and a new trade 
started after the death of the ancestor by the manager of the’ family, and 
not one between the same line of business and a new line of business. 


i Although a minor who hag been admitted to the benefits of a partnership, 
i does not stand on the same footing as an ordinary partner, his share of the 
partnership property i is liable for the obligations of the firm. . That being 
so, he becomes jointly and severally liable like adult partners, though that 
liability is limited to his share of the partnership property. 


The liability of a minor under section 247 of the Contract Act does not de- 
pend upon the powers of the Aaria or guardian,” but depends upon the 
question whether the minor was admitted to the benefits of the partner- 
ship, and his liability under the section is limited to his share of the part- 
nership properties. The liability under section 248 depends upon the fact 
of his having been admitted 'to the benefits of partnership and his not hav- 
ing repudiated the partnership on attaining the age of majority. He can- 
not repudiate ‘partnership merely by saying so but by relinquishing the- 

- properties received for him by his guardian. 


Each partner is an agent -for the others, and itis not nec that the 
name of the firm should be used in order to make it a partnership debt, 
provided it is shown that the debt was taken for, and appropriated to the 

\ firm, ~ : + 

The mere fact that there was a partition of the partnership properties, does” 


- not absolve the properties received by the partners from liability for the - 
debts of the firm. 7 2 
A decree against an individual partner can be made. Such a decree js ea 
templated in Order 21 rule 49 of the Code of Civil Procedure. 
` Accounts were directed to be taken, although there was vo prayer m the 


plaint to that effect but only a general prayer. Krishnadhan v. Sanyasi 


, 





Charan. iüs ae si fee sie on 280 
: sy repudiation of—Minor partner; See Partnership _ aie 280 
————-debt—Firm, name_of, if to be used ; See Partnership. .,, a 286 

Penal Code, construction. of —English cases decided under common Taw ; See 
~ Nuisance. ose ons $ i e 262 
; » Sec. 84—Unsoundness of mind—Gogaltive faculties ; Sse Criminal i 
; ~ lability. aus ia Ag a — as 209 

s Sec. 188—Disobedience of order under section 144 of the Code of 
Criminal Procedure-—~Magistrate, if competent to try 3 See Case, trial of, ` 382 

> : 





——, Sec. 193——Kabuliat, execution of—Kabuliat, containing recital 
designedly false ; See Penal Code, Secs. 193, 423. we is 522 


(Act XLV of 1860), Secs. 193, 423—Document—Kabuliat—pt- 
denge—Revision— Question of law not Free from difficulty. 





i 


1 
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Penal Code—(Contg.). 
A Kabuliat is not a document contemplatedS under section 423 of the Indian 
Penal Code. ~- 


The opposite parties had executed and registered a document purporting to be 
a kabuliat in respect of certain land, which contained recitals designedly 
false. ‘According | to the Opposite party the kabuliat was accepted by the 


~ complainant and his full brothers : 
4 


Held, that the Aabuliat would be evidence against the complainant and his 
full brothers and that the Opposite party would be guilty under section 193 
of the Penal Code. ‘ & 


High Court refuse to interfere in the exercise of its revisional jurisdiction, 
where the questions of law which arose, were not i in all respects free from 








difieulty; Mohammed Kajim Ali v. Jarabdi Nashkar A ase 

» Sec. 211-—Order to show cause—Criminal Procedure Code, 

z Sec. 202 ; See Complaint ite ee eee eae 

= Sec. 411—Direct evidence of identification of stolen goods failing ; ; 

. See Dacoity ees š 7 ee a 
———, Sec. 423—Document—Kabuliat ; See Penal Code, Sec. 193, 423 

Penal section, where applicable; See Fixture, removal of oe siè 


Permanent tenure—Evidence_ Act (I of 1872), section 90—Presumption— 
Document, copy of—Original tost—Proof—Bengal Tenancy Act (VDI of 
1885), section 18A—Admissions. by guardians and by Court of Wards, if 


binding— Omission to take objection as to admissibility of ee ; 


Inference. S 


_4& darmakurrari lease was grated on the 2oth February 1830. The 
original of this document was not in existence and a copy which was taken 
in 1861 was produced. This was produced in Court on several occasions 
before. There was no proof of the execution of the original : 


Held, that the presumption mentioned in section go of the Evidence Act, was 
applicable to the copy produced. $ ` 


Section 18A of the Bengal Tenancy Act lays down that nothing contained i in 
an instrument to which exception is taken, can be used as evidence as 
against the landlord of the permanence of the tenure mentioned in such 
instruments. The section does not prevent the use of the document for an 
entirely different purpose, namely, to show that there was an assertion by 
the tenure-holder at the time that his tenancy wap of a particular 
description. fs 


` Guardians of a person of an infant, are not competent to bind the ward by 
an admission as to his property rights. 


An admission by’ a Court of Wards, cannot bind or prejudice, the infant 


» 


.- proprietor, ' 


~ Omission fo take objection to the admission of a document which is Absolutely 
inadmissible, does not make it admissible in law. — 


` 


A Court can legitimately infer from a tenancy of unknown origin, which hag 


j 
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Permanent tenure—{Conéd.). 


` 


-Perpetuity—Testator restraining partition of catcharibari ; See P 


descended from father to son for three _ generations, has been effectively 
transferred from time to time, and has been held at a uniform rent for at 
least So years, that the tenancy Ìn its inception was of a permanent 
character. The inference is one ‘of law from facts found or admitted. 
Baawarllal Singh v. Dwarkanath Missit T “ + wee 
es 


Perjury—Jidian Penal Code (Act XLV of 1860) Sec. 193—Civil Procedure 


Code (Act V of 1908), O. 18 r. 4—Deposition, reading over of, by 
witness— Evidence Act (I of 1874), Secs. 80, 167— Wrongful admission 
of evidence as to misdirection of law— Criminal Procedure Code (Act 
V of 1898) Sec. 418—Retrial. oF 


A reading over of a -deposition by a witness himself is a substantial com- 
_ pliance with the terms of rule 5 of order 18 of the Code of Civil Proce- 
dure. ‘ i i 


A deposition read over by a witness, proves itself under section 80 of the 
Evidence Act.‘ 


Where a prosecution for perjury is based ou a deposition, if the deposition is 


not taken i in accordance with law within the meaning of section 20 of the 
Evidence Act, it is altogether inadmissible in evidence and the accused is 
entitled to an acquittal. : s 


If, in the ọpinion of the appellate Court, there i$ sufficient legal evidence to 
justify the decision, then the i improper admission of other evidence is not to 
be ground of itself for interference. But when the trial is by jury, there is 


another factor.to be taken into account. baie section 418 of the Code_ 


of Criminal Procedure an appeal lies on matter of law only and an appel- 
“late Court cannot substitute its own verdict on the legal evidence for that 
of the jury. The appellate Court ‘should not confirm the conviction or 
regard the legal evidence as sufficient “to justify the decision unless it is 
satisfied that the verdict of the jury would have been the samé .if no 
evidence had been wrongly admitted. 


: The same principle should be applied to the wrongful admission of evidence 


as to misdirections of law. 


Directing retrial, is a matter of Court’s sects Ramesh Chandra Das v. 
King-Emperor ... aad eee “es ae ane 


Plalnt, amendment of —Furisdiction—Mortgage suit—Morigaged properties 


“ 


situate partly in Sonthal perganas—Sonthal Perganas—Settlement 
Regulation (III of 1872), Sec. 5—Fiaint, amendment of, by withdrawing 
` the claim against the property in Sonthal perganas—Amendment, if 
proper. i 3 
A suit to recover money due on a mortgage bond by sale of the Ges 
properties, one of which was situated in the Sonthal Perganas, was insti- 
tuted in the Court of the Subordinate Judge At Birbhum. ‘At the hearing 
objection was taken under section 5 of the Sonthal Perganas Settlement Re- 
gulation il] of „1872 that the Court had no jurisdiction to entertain the suit. 


~ 


Z7 
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Plaint—(Con#d.). 
The plaintiffs then (114 months after the institution of the suit) made an 
application for amendment of the plaint by withdrawing their claim against 
the property in the Sonthal Perganas which was granted : 

Held, that by permitting the amendment to be made the Court did not exer- 
cise its jurisdiction improperly. 

Held further, that looking upon the plaint as sees on the date the 
amendment was made, the Subordinate Judge had jurisdiction to proceed 
with the suit.’ Ram Saran v. Ramprasanna ie ai we 

Pleadings, inconsistent—Relief, refusal of. 

A Court should not refuse plaintiff relief on a ground not only not urged by 

the defendant but wholly inconsistent with the defence taken by the latter 
w 


in his written statement. __ 


It is not an infléxible rule ie law that a Court is not competent to determine . 


that the rights of the parties litigants are really different from what is 
alleged either by the plaintiff or by the defendant. oe 


But it is absolutely necessary that the determination in a cause should be 


founded upon a case either to be found i in the pleadings or involved in or 
consistent with the case thereby made. Ishan Chandra Dhupi v. Nishi 


Chandra Dhupi es ais sii i we! 


, inconsistent—Relief, refusal of ; See Pleadings i wee iss 





OE for—Land, nature of, determination of; See Burden of proof... 


—————-, suit for—Land, wholly or aridi subject to inundation— Posses- 
sion at the date of submergence ; See Burden of proof was vas 


of co-qwner—Possession of joint owner; See Sale ae 





Power given by will to a widow to adopt in the lifetime of son or after his 
death, if valid ; See Adoption sa oe te > an 

— ta | adopt, extinguishment of—Adoption, effect of, not operating to divest 
an estate ; Sse Adoption .. aie wee me 

Practice of taking to Criminal Courts, deprecated; See Criminal Procedure 
Code, Secs. 192, 202 ee tes Me ise ies 

Presumptlon—Bengal Tenancy Act (VIL of 1885), Sec. 50, cls. (1), (2) (3)— 
Alteration—‘ Land held by raiyat — Affected’ —Amalgamation—Hold- 
ing, partly consisting of inherited land and partly of acquired land— 
Variability of rent —Froof—Rent fixed in perpetuity. . 

, Per Curiam : ‘The rule and presumption laid down in section 50 of the 
Bengal Tenancy Act, may be applicable to the several parcels of land of 
which the holding consists, when the question arises. Part of the holding 
may be inherited land, part may have been acquired by purchase from 
another raiyaț, ` In either case, the raiyat may tack on his own occupation 
of the land at an unvaried rent, to the occupation at an unvaried rent of 
his predecessors in interest who, as regards land acquired by purchase 
from another raiyat, will include his yendor and his vendor’s predecessor. 
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The transactions by which a landlord agreed to receive a lump sum as rent 


` Held, ‘that under Clause (3) of section 50 of the Bengal Tenancy Act, the ` 


for all the lands comprised in each holding were accompanied by the 
executions of habuliats. But the lump sum-was, in each case, merely the 
total of the rents previously payable for the separate parcels of land then 
amalgamated : 


` 


mere amalgamation of the land, would not have affected the operation of 
that section in favour of the raiyat, 


z Per Teunon, F.: The purchaser ofa non-transferable holding cannot claim 


recognition by the landlord as a matter of right, but if he obtains recogni- 
tion from the landlord whether by apayment or otherwise, then, in the 
absence of special circumstances, he is admitted into the original tenancy 
with all its incidents and becomes the successor in interest of his vendor: 


Per Richardson, F.: The language of clause (1) of section 50 of the Bengal 


Tenancy Act, is elliptical. The words ‘a tenure or holding’ or‘ land 
constituting a tenure or holding,’ are to be added after the word held? 
in the sentence ‘When a tenure-holder or raiyat and his predecessor ia 
interest has held at a rent or rate of rent etc.’ 


7 Alteration implies comparison. The area of the tenure or holding when the 


question arises, must, under clause (1) of section 50, be compared with tha ’ 
area of the tenure or holding at the time of the Permanent Settlement. 


The principal cule enacted in clause (1) of section 50 and the dubsidiäry pre~ 


siimption created by clause (2), assume ‘the continuity and identity of the 
tenure or holding throughout the whole period from the Permanent Settle- 
ment onwards. 24 


Ib thé case of raiyati holdings, clauses (1) and (2) of section 50 of the Bengal 


Tenancy Act, should be read subject to clause (3). In clause (3), ‘land 
held by a raiyat’ refers to land which either constituted or formed, 
part of the original holding, and the word ‘affected’ means adversely 
affected, adversely that is to the raiyat. 


The main rule and the presumption are made applicable to land, which at 


the time when the question arises, may form part only of the raiyat’s hold- 
ing. The raiyat must show in the first instance that he has held the land 
at the same rent at least for the 20 years before suit. 


The mere fact that variability of rent is one of the ‘original incidents of the 


tenancy, affords the landlord no protection. 


all 
Section 50 of the Bengal Tenancy Act, does not provide a method of proving 


that the rent was originally fixed in perpetuity. It lays down that if the 
rent has not been changed for a certain time, it shall not be subject to 
enhancement. - m 


Section 50 of the Bengal Tenancy Act, is not’affected by the er 


the rent at the inception of a tenancy. 


- The mere fact that rent is expressed to be variable, by itself, makes no differ- 


X 
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Presum ption—(Contd.). 7 . 
ence. The true question in each case is whether the instrument on which l ' 
f the landlord relies, is merely confirmatory of the pre-existing interest or 
Z -- tenancy or whether it creates a new tenancy, and in the case of raiyati 
holdings this question should be considered with reference to the provision 
contained in clause a) of section 50 of the Bengal Tenancy Act. Abhoy 
` Sankar r Mazumdar v. Rajani Mandal ... i i 








sss 371 
—— Lr —Damages, proof of; See Damages & ae wf 348 
—Grant by native ruler—Grant of soil; See Land Law of Madras... 153 
—Lost inam grant—Grant of revenue, subject to rights of occu- 
pancy ; See Land Law of Madras tes wes ‘ee ies 153 
—Notice to quit contained in registered lettér—Receipts signed 
on behalf of addressee ; See Landlord and tenant 117 
—Service of notice—Notice put into post office ; Sre Landlord pi 
and tenant ; 


i sat iss ee 117- 
—Yearly tenancy—Holding over—Expiry of lease for one year— 
Lease reserving a yearly rent—Rent payablefaccording to monthly instal- 4 











ments ;' See Ejectment See j wee as ae 394 
Price payable—Projection on which owner was required or allowed to build 3 
See Street schemes ivi ane ae a. = ies 138 
Principal, if criminally liable for acts of agent ; See Nuisance wae ee 262 © 
- and amas a liability of—Agent, act ,of—Criminal liability ; 
See Nuisance. .. a ee oe es 262 
= and ie etal not disclosed_—Deseription of agent’s authority ; 
See Hundi, liability on. se see w oo eee 340 


Probate—Revocation — Security, fresh, calling for—Security, worthless— 
Fust cause—Probate and Administration Act (V of 1881), Sees. 50 (4),78. - 


Under section 78 of the Probate and Administration Act, the probate Court 
is bound to take a bond in the case of administrators, but hasa discretion 
in the case of executors. 


The probate Court is competent to require a new bond or additional security 
N where the interest of the estate requires it, and especially where some new 
situation arises, such as an unforeseen increase of assets or the unexpected 1 
breakdown of one oxboth sureties. 


Where the probate Court, in the exercise of its discretion, took a bond with 
two sureties before the probate was committed tothe executor, jtis com- 
petent to call for a fresh security when the sureties become worthless ; and 
if the executor fails so to furnish fresh security, it has power to revoke the 
grant. Se : ‘ , 
Clause (4) of section 50 of the Probate and Administration Act, authorises 
revocation on the ground that the grant has become useless and inoperative 
through circumstances. No inelastic rule can be formulated to test the 
applicability ‘of this clause ; the matter should be determined with regard 
to the events which have actually happened in each case. The clause is x 
applicable not only to cases where the circimstances which have made the 


° 
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Probate— (Contd.). : o 


* grant useless and inoperative, were in existence at the date of the grant 
though unknown to the Court and to the parties concerned, but to cases 
where the.circumstances contemplated have happened since the date of the 





grant: Surendra Nath Pramanik v. Amrita Lal Pal Chaudhuri, isa 
— revocation of—Probate Court—Terms of will ii to provisions of. 
Mabomedan Law ; See Suit, if lies.  ... ne te 





Court, if can call for a new bond or additional soi See Probate. 


~ Probate and Administration Act, Secs. 12, 13, 14, 15—Administrator, “before 
grant,. mortgaging intestate’s estate—Mortgage, if binds intestate’s 
estate’; See Mortgage. ap age ise =- ou , Se 


ks 


+ 


— c, Sec. 50 (4)—Revocation of grant—Executor ~ 





= failing to furnish fresh security called upon by Court ; See Probate 











——— a, Sec. 50 (4); applicability of ; See Probate ... 
„ Sec. 78—Executor—Administrator—Security 

bond ; See Probate tas Scene ban te aes 

- m, Sec. go—Executor, if exonerated from liability 

to render further accounts—Executor in possession as trustee; See Suit, 

if lies wis aie ves ve eas 


Proceeding, if legal-Complainant, not examined on oath ; See Complaint is; 


Proceedings, when null and void ; See Judgment a ‘ee ep 
' Property, notional value of, as distinct from its real value ; See Jurisdiction... 


Purchaser, title of—Defaulter ‘or persons claiming under him—Sale of putni A 


tenure in a proceeding taken against a wrong person ; See Putni sale ee 


—— — of- non-transferable holding, rights of—Recognition by landlord—Ven- 
dor’s successor in interest ; See Presumption ie üs ; se 


Putol Regulatlon—Sec. 14—‘On any other ground ae taken against . 
wrong pérsén ; See Putni sale oes ia sis es 

Putol sale—Putnt Regulation (VIL of 1819), Sec, 14—‘'On any' other ground’— 
Sale of a puini in a proceeding taken against a wrong person, effect of. 


`a 


Proceedings under Putni Regulation may be taken against the putni tenure, j 
but the tenure cannot be sold by taking proceedings against wrong 
persons. , ia 

A sale of a putni tenure in a proceeding taken against a wrong person is 

` good and effectual, unless and until it-is reversed in a suit properly framed 
for the purpose, and until that is done, the title of any person who claims 
under it, is valid against all persons who claim under the alleged defaulter. 


The words ‘on ony other ground’ in the second part of section 14 of the 
Putni Regulation, are wide enough to cover a case of proceedings taken 
7 : 


against wrong persons. 

In May 1899, the > plaintiff's father caused a putni to be sold for arrears of 
rent under Putni Regulation and it-was purchased by K. K did not get 
his name registered in the zemindar’s skerista, and ina proceeding against ` 
the former putnidar, the putni was again put up for sale on the 16th 
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Putni sale—(Contd.). 7 
November, 1899, under Regulation VIII of 1819, when it was purchased in 
khas by the plaintiff’s father. The defendants claimed title under K. - 
- Held, that it was not open to the defendant i in a suit for possession to contend 
that the plaintiff's father did not acquire title to the putni by his purchase 
. at the sale. ‘Golam Sattar v. ‘Maharaja Sir Prodyat Kumar Tagore: 


Bahadur ki a ss i 
- Patni tenure, if sold— Proceedings under Putni Regulation agalastw wrong person ; 
1 See Putni sale Sis is ite ae 





tenure, sale of, in a proceeding tates against a wrong person, (Asie 

j Purchaser, title of ; See Putni. sale ... ves 
‘Putrapoutradi,’ meaning of, in Bengali wills ; See Jaigir 

in grant of jaigir—Estate of inheritance ; See Jaigir ar 
Recelver— Possession, ‘disturbance of—Order directing “appaintment of 

receiver—Credstor’s rights—Execution sale, if void. i ; 

The rule, that the possession of a-receiver may not be disturbed without leave 
does not apply, so far as third persons are concerned, until a’ receiver has 
been actually appointed ‘and is in possession. It is not enough that an order 

` has been made dirécting the appointment of a receiver. Until the appoint- 
ment has been perfected and the receiver is actually in possession, a creditor 
is not debarred from proceeding to execution. The order appointing a 
receiver is for the benefit of the parties to the action ; it does not affect the 
persons | watil the ‘appointment is complete and perfected. 





When property is in the custody of a receiver ‘appointed by a Court, a dale 
under anvexecution issued by another Court may be avoided by an appro- 


wot 


priate process. Kanailal Jalan v. Manoo Bibl ` eh Se nee 


appointment of—Person benefited ; See Receiver as tae 
appointment of, when affects ; See Receiver .. >- te ia 
» 4ppointment of, when affects third person ; See Receiver 

» possession 0t Disturbance- -Order directing appointment of receiver ; 
-~ See Receiver we ú 

„ possession of, not to be disturbed, where not applicable ; See Receiver 
Récital of necessity in deed-of alienation, effect of ; See Hindu widow . A 





? 





3 














Regulation VIII of 1819, Sec. 14° wn 4 z 5 ʻi dii 
ILI of 1872, Sec. 5 aaa aia 

Release granted to a tortsfeasor—Effect on other -joint tort- Teiss See Res 

~ judicata a on ws we 


» Rellef—Covenant for renewal, unconditional—Failure to :give notice in time ; je 


Sse Lease, renewal of , ade sri o 

—, refusal-of ; See Pleadings .. ° ss as - 
Relingustient by widow of her husband's state when valid 3 See Hindu widow 
Remasd-nds of justice—Civil Procedure Code (Act V Ca 1908), O. di R. 23. 

i A tis competent to a Court of appeal to remand a case under circumstances 
/ not mentioned in rule 23 of order 41 of the Code of Civil Procedure, where 

the ends of justice require that the case should be retried. -Misri Sahu v. 


Bisha Nath Sabu - - sae s nat 


419 


Removal of child—Consideration for Court—Criminal Procedure Code, Sec. 
100 ; See Child, removal of ae see hee ie 


Renewal of lease—No express provision for notice—Option of lessee ; See Lease, 
renewal of. 





of lease, right of—Renewal made, conditional on the observance of con- 


i ditions—Condition precedent ; See Lease, renewal of. ' ue Ay 
Rent—Bengal Tenancy Act (VIII of 1885), Sec. 48—Reni payable in kind— 
Measure of damage in default. 


Section 48 of the Bengal Tenancy Act applies only to a case of a landlord 
-and an under-raiyat, both holding their respective tenancies at a money 
rent. Nee ie 

Under a registered contract of tenancy, dated the 8th September, 1898, the 
defendent, /an under-raiyat, undertook to deliver to his landlord 35 Powas 
of paddy as rent for each year and if there was default on the part of the 
tenant, the landlord would be entitled to realise a certain sum of money as 


the price’ of the paddy : 


Held; that section 48 (a) of the Bengal Tenancy Act was not applicable) ae 
Sy the rent was not payable in cash but in kind and the contract only provided 
“the measure of the damage which the landlord could claim in the event of 
default on the part of the tenant: Kanaraddiv. Monmobinl ta 

— —Usufructuary morigagee—Notice—Bengal Tenancy Act (VIII of 1885), 
Sec. 72 (1). ’ ‘ 

~~ 3 The plaintiff appellant was a usufructuary mortgagee from the second de- 
om fendant and was, under the terms of the mortgage contract dated the-5th 
july, 41910, entitled to possession. The first defendant was the actual cul- 
tivator who held under the second defendant under a lease dated the and 


= / 


: May, i904. The plaintiff did not give the requisite notice ‘to the tenant 
and the result was that the first defendant paid his rent to the-second 
defendant. 


' Held, that under section 72(1) of the Bengal Tenancy Act, . the first defend- 
Tant was not liable for rent to the plaintif : Jharu Charan Malty v. Sridam 
Chandra tes on on os ve ma 
. Rest, assessment of—Bengal Tenancy Act (VII of 1885) Secs. 50 <b), 52, 
105—Rent, enhancement of—Rise in prices of staple Jood crops—Settle- 

ment oficer, if can decide—Previous measurement, inaccurate. 


°> A düm for enhancement of:rent on the ground. mentioned in section 30 (b) 

f of the Bengal Tenancy Act, namely, rise in- the average local price of 
staple food crops, during the, currency of the existing rent, is to be \deter- 
mined by a Settlement Officer in a proceeding under section 105 of the said 
Act and the parties should not be driven to a separate suit for its deter- 
mination. = : z i n 


7 [À landlord may be entitled to additional rent, even though he is unable to 
establish that the previous measurement is accurate and reliable, Sukraj 
Ray v. Lal Babadar Gopo ` + eae se ‘ie on 
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Rent, assessment of, suit for—~Possession.of land by tenant for over 12 years ; 
- See Ejectment we tee tne ' "607 


~, acceptance of, after expiry of lease by Co-sharer landlord, effect of ; See 
Khas possession, suit for ... sae N ei R 437 

——, suit for—Evidence Act (I of 1872), Sec. 92, Proviso (3)~—Lease, when to 
- be operative—Possession, condition precedent. 


It is open to a Court to decide under proviso (3) of section 92 of the Evi- 
dence Act, .that an Zjara patta granted by a landlord, was intended to be ` 
operative only in the event of the lessee being able to obtain possession of 
the leasehold property, and that such possession was a condition precedent 
to the attaching of any obligation under the lease upon which a suit could , 

- -~  bebased. Kafiluddfo Biswas v. Subdar All Biswas ai sii 478 


decree—Person suing not a landlord—Other purposes; See Limitation .., 465 


Represeatative—Gioil Procedure Code (Act V af 1908), Sec. 144—Attaching cre- 
ditor of decree-holder—Application for substitution. 





An attaching creditor of a vendor-decree-holder of sale proceeds, not being a 

party, to the decree in exécution of which the sale took place nor to an 
application for substitution as a vendee of the decree.holder, is not’a re- 3 

` presentative of the said vendor decree-holder, within the meaning of sec- 

. tion,1'44 of the Code of Civil Procedure. Jatiadra Nath Bose v. Sarat 
" Chandra Addya ees üis iie take ass 360 


, Res fudicata—Civil Procedure Code (Act V of 1908), Sec. 11—Contested revoca- 
tion of letters of administration proceeding—Issue incidentally raised. 
Per Teunon, ¥.—Held also that a finding in a contested revocation of letters ` 
of administration proceeding in which M and X were parties, that K was 
afflicted with incurable leprosy at the time when R died, did not operate 
as 765 judicata in a subsequent title-suit brought by P against Q in which 
issue was whether K was sufferipg from incurable leprosy when R „died. 
Kumadbandhw Saha v. Ramesh Chandra Shaha ` “ine. ce 214: 


——— —Court of competent jurisdictton—Civil Procedure Code (Act V of 
1908), Sec. 11—Revenue Court, decision of—Rent suit—Alteration in ` 
record of rights, if made with furisdiction—Bengal Tenancy Act (VIIL of. 
1885 as amended by Act. III B.C. of 1898), Sec. 104 G.—Board of 
Revenue. : i ` , 

In order to” establish the plea of Res judicata, the Court which decided the 
former suit, must have been such a Court as would have been competent to . 
try and decide not only the:particular matter in issue in’ the later suit but 
also the later suit itself in which the issue is subsequently raised. 


The plaintiff alleged that on the 6th April, 1898, a record of rights was 
finally published in which the rent payable by the tenant defendant was 
stated to be Rs. 80-12-6 p., that subsequently the entry was altered on the 

+ gth September, 1899, to Rs. 258-2 as., and, that, later on, when he 
brought a suit for rent against the tenant with a view to recover rent at the 
higher figure mentioned, his claim was dismissed by the lower Court and 
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Res jndicata—{ Contd.). 
finally by the High Court on the 1st February, 1904. It was held on that 
occasion that the alteration of the record had been made without authority, 
and that consequently the plaintiff “was not entitled to realise rent at any 
rate higher than what was admitted by the defendant, namely, the rate as 
entered in the récord of rights finally published on the 6th of April, 1898. 
The plaintiff then commenced this action on the 29th May, 1906, for a de- 

“claration that the alteration of the record of rights.was made with jurisdic- 

; tion, and the entry as it stood was binding upon both the landlord and the 
tenant : ; z : 


> 


Held, that, the decision in the rent suit by the revenue Court did not operate 
as Res judicata as regards the question whether the alteration in the 
record of rights was made without jurisdiction. 3 


e 


Where a record of rights was finally published before Act III B.C. of 1898 
came into force, no proceedings could be taken under section 104G of the 
Bengal Tenancy Act for the alteration of such record. Behary v. Narain ... 


F Execution proceeding—Mesne profits—Apportionment—Foint 
Be tortfeasor. 7 
The appellants, who were plaintiffs i in the original suit, obfained a decree in 
the primary Court on the goth June, 1902, for recovery of possession and 
mesne profits. The decree was affirmed by the High Court on, the 14th 
June, 1905. The decree directed that if possession was delivered by 1 the 
-defendants to the plaintiffs within one month from the date thereof, the 
defendants would not be held liable for -mesne profits; but, if possession 
+ was not so delivered, the defendants would be liable for mesne profits, for 
the period antecedent to and during the pendency ofthe suit. The decree 
also-contained a direction that in the event of ascertainment of mesne pro- 
fits, the share of the parties would be first determined and possession, 
would be delivered according to the shares so calculated. Anm application 
was made by the decree-holders on the 13th December, 1905, demanding 
possession but not mesne profits. This application was resisted-by the 
defendants on the ground that possession had been previously amicably 
delivered by them. The Court investigated the question in controversy 
and came to the conélusion that possession had not been delivered. The 
extent of the shares of the: parties was determined and possession delivered 
accordingly. This order’was made on the 26th May, 1906. On the 2oth 
May, 1909, the plaintiffs applied for ascertainment of mesne profits : 


Heid, that the question as to the amount of mesne ' profits payable by the | 
defendants to the plaintiffs was directly and substantially in issue between 
the parties and the decision thereon was conclusive between them at all 
subsequent stages of the execution proceedings. 2 


A release granted to one, without any intention to release the other joint 
tort-feasors, will discharge the others only pro tanto. i 


A decree for possession was obtained against three brothers A, B and C. 
x € djed subsequently and left as his representatives three infant sons. The 


° : 


` 


_ Retrial—Court’s discretion ; See Perjury ...” vi 
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Res judicata Contd.. i KA 


order of the Court below was made in favour of all these persons, and in 
an appeal to the High Court, not only the widow of A, and B, but also 
the three infant sons of C were joined as respondents. One of the ingant 
sons, pending appeal, attained majority. The appeal against the other 
two infant sons was dismissed for non-prosecution : 


Held, that the decree-holders, appellants , were entitled to obtain a decree 


_for mesne profits against the widow of A, B and major son of C, in respect 
of what would be their share of the mesne profits. Makund v. Saraswati 





—Objection under section 311 of the Code of Civil Procedure, 1882 
—~Objection as to invalidity of sale on the ground of not bringing the legal 
representative on record, not raised ; See Auction sale 





Rejection of application for assessment of mesne profits—Mesne 
profits awarded by decree—Dismissal—Rejection of application as 
Frivolous. 


Rejection of an application for the assessment of mesne profits awarded by a 
decree, debars any subsequent application for assessment. 


Rejection of an application for the assessment of mesne profits on the ground 
that it-was not accompained by a copy of the decree and the basis upon 
which mesne profits were to be assessed was not stated, has the same effect 

` as dismissal. Purna Chandra’ Roy Chowdhary v. Jogendra Nath Chow- 
dhury- ei S ate tae ee 


Restitatlon—Civi? Procedure Code (Act V of 1908), Sec. 144-—Decree-holder, 
purchaser—Settlement by purch aser—Decree, setting aside ofr effect of. 

When in execution of a rent decree, the landlord decree-holder purchased the 

he property and settled it with another tenant, and the decree-was subse- 

quently set aside at the instance of the tenant judgment-debtor : 

Held, that the tenant judgment-debtor was entitled to possession as against 

the tenant settled by the decree-holder purchaser, under section 144 of the 

Code of Civil Procedure, as well as to mesne profits for the period he was 

out of possession against the landlord decree-holder. Sagore Mandal v. 

Moffjuddin ww. i 


Resumption, meaning of ; See Landlord and tenant T 


Revenue Court, decision of—Rent suit—Alteration in the_ record of rights, if 
made without jurisdiction ;- See Res judicata > u _ sd 

Revenue sale—Co-sharer, purchaser—Other Co-sharer’s right — Equity. 

The mere fact that.a purchaser of an estate isone of the co-sharers, is not 

‘in itself sufficient to give the other co-sharers an equity to obtain the recon- 

veyance of their shares from the purchaser on their paying to him their 

proper portion of the expenses which he has incurred. “To support a claim 

` to this equity, there must be_ something unfair, something amounting at 

least to sharp practice, in the conduct of the purchaser. Khurshed AH 


_ v. Dina Nath Sarma... tes 


`” 
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Revenue Sale Law of Bengai— Sale for arrears of Government revenue— 
“Tiegality’ and “Irregularity—Distinction between them— Official 


Gasetie”—Publication in vernacular ` Gasetie unnecessary—Bengal’ 


Land Regenue Sales Act (XI of 1859) Secs. 3, 5, 6, 33. ` > 

Failure to notify,in the vernacular Government Gazette the sale of an estate 
the Government revenue of which exceeds Rs. 500 is not an illegality which 
per se vitiates the sale as having been made “‘contrary’’ to the provisions 
of Act XI of 1859. - 

Semble, that it is a sufficient compliance with para. 2 of section 6 of that 
statute if the sale has been notified in the Official Gazette published at 
Calcutta. Sharfuddin v. Radha Charan ae és er 

Reversioner, next,’ consent of, to partial alienation „by widow, effect of ; See 
Hindu widow | on oe see see ves 


Reversionary heir, presumptive, when can challenge alienation by Hindu widow ; 


See Hindu widow or des wey Ja 
Revlew of judgment, deliberate abstention from applying for, effect’ of ; See 
Appeal competency of oh toe ve es isa 


Revision—High, Court—Laid, qusestion of, not free from difficulty ; See Penal 


Code, Secs. 193, 423 fas as ae sss * aia 
Revocation of probate—Probate Court—Terms of will contrary to provisions of 


Mahomedan Law ; See Suit, if lies> .. ~ si Ke sae 


Right, enjoyment of, abeyance of—Cessation of user ; See Easement a 
— —of each individual to make embankment, how regulated ; See Embank- 


ment - s.. one one ‘ive sii ai 


~———of renewal ‘of lease—Renewal made conditional on the observance of con- 


ditions—Condition precedent ; See Lease, renewal of iis 
Sale—intention to pass title—No consideration paid. 
` The true test of a sale is, what is the intention of the parties to the transac- 
tion. If the intention is that title should pass immediately even though 
the consideration has not been paid, the title passes ; that is, the failure to 
pay the consideration for a cohveyance does not defeat the conveyance, 
except where there is an agreement that it should take effect only if the 
consideration is first paid. : x 
When the title has passed to the purchaser, the vendor or his representatives 
may sue for recovery of the purchase money. Nita! Chandra Naskar v. 
Srimuti Champaklata Debi cae se ii a 
—— Vendor supportirig vendes—Sale, validity of, if can bé questioned—Limi- 
tation Act (IX of 1908), Sch. I. Art, 136—‘Out of possession’ — Foint 


`“ 


Reversioners, consent of, to alienation, total and partial ; See Hindu widow... ` 


Jamily—Adverse possession—Co-omner—Burden of. proof —Mixed - 


giiestion of fact and law—Second appeal. i 
The plaintiffs sued for declaration of title to a share in two tanks and for 
, recovery of joint possession thereof. The disputed tanks originally belongeđ 

to A and after his death, were held in equal halves by his two sons. The 
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Sale—(Contd.). 
` 


plaintiffs claimed to have purchased one-thirtieth share in the tanks from 
C, wife of B, who was a great-grandson of the original proprietor by one’ 
of the five sons of his second son. The defendants were the representatives i 
of the first son of the original proprietor. C was a party to the litigation. 
In her written statement, she acknowledged the validity of her conveyance. 
In her examination she not only did not repudiate the transaction, but 
explicitly supported the case of the plaintiff : 


Held, that the question of the validity of the sale could not be raised by the 
other defendants. j T 


The question whether there has been such adverse possession on the 
part of the defendants as would extinguish the title of the vendor of the 
plaintiffs, is a mixed question of fact and law. Whether the defendants did 
act’ in a particular manner is a question of fact, but when the Court is 
called upon to decide the true legal effect of that act upon the title of the 
plaintiffs, the question is a question of law. : i 


The expression ‘out of possession’ in article 136, schedule l of the Limitation , 
Act, implies that some person is in possession adversely, to the vendor— 
; Some person holding in a character incompatible with the idea that the 


ownership remained vested in the vendor. $ i 


The possession contemplated in article 136, schedule I of the Limitation Act, 
includes not merely actual possession but also such possession as a member 
of a joint family is presumed to have in the family property until excluded 
therefrom. ‘ 


The possession of the joint owners is the possession of a co-owner. 


In acquiring title by adverse possession, a co-owner must prove that he set up 
a title against other co-owners and-excluded them from possession. Chinta- 
mani v. Hriday Nath, Gee an i i 241 


——, if invalid—Civil Procedure Code, ° 1882—Judgment-debtor drine before 





sale but after attachment— Legal representative of judgment-debtor not 
” brought on record ; See Auction sale ~ sees is 411 
, order for, if valid—Limitation of suit to set aside “gale under section 311 
of the Code of Civil Procedure ; See Equitable mortgage. a, ae . 443 
—~—~, validity of, if can be questioned by stranger—Vendor supporting vendee ; 
See Sale sis 241 
Sanad laying down a rule of succession limited to the Female memben of the 
family, if valid; See Grant o n tA sees ay 264 


‘4 

Sarbarakar—Orisa Lund Law—Khurdah Hstate—Sarbarakar, incidents of  ~ 
the office of—Grant of villages in the Khurdah estate—Grantee's right to 

dismiss the sarbarakar and to resume sarbarakari jaigir lands. 


Sarbarakars in Khurdah in Orissa had under the Government no heritable or 
transferable right in their office of sarbaraker or in the sarbarakari jaigirs, 
and were liable to be’ dismissed for misconduct. On dismissal they lost all “ 
right to occupy any sarbarakari jaigirs, and on the termination of a settle- 
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Sarfiarakar—(Contd.). 
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ment they were bound to enter into a fresh engagement with the Govern- 

ment if they wished to be continued in the office of sarbarakar. 


In 1861 the Government granted certain mouzahs in Khurdah revenue free 


"the period of the then current settlement, which expired in 1880. That 


_but subject to the engagement of the sarbarakar with- the Government for 


sarbarakar died in 1889 and was succeeded in the office by his son, the , 
defendant. On the completion of a fresh séttlement in 1899 the defendant, ` 
though called upon by the grantees to execute an ekrarnama as sarbara- ` re 
kar refused to do so, and claiming to be a tenure-holder, collected rents 

from the tenants and misappropriated the same. The grantees thereupon 

dismissed him from his office and brought the suit to recover the lands in 


: his possessi on: 


Held, that the grantees were the proprietors of the mouzah~granted, that 


the defendant was merely a- -sarbarakar and not a tenure-holder, that his = 
position was.the same as that of a sarbarakar under the Government, but - 
his acts amounted to misconduct, for which be was rightly dismissed; from 

his office of sarbarakar, and that -the grantee were entitled to a decree 7 

in ejectment and possession. of thé mourahs and of such sarbarakari jaigic i 
lands as were situated” within the ambit of the said mouzahs. Mohuut 


= Parmanandra Das Goswami v. Kripasindho Roy ... re wane 195 
Sarbarakars of Khurdah in Orissa, incident of the office of ;See Sarbarakar ... 175 
Settlement: records—Evidentiary value ; See Ejectment... as we 607 ` 
Shebalt, if can transfer without legal necessity—General’ endomen Daly not ' 

nâmed—Deed`not rectified ; See Debutter ss ee we 366 | 

~ Soil, grant of—Grant by native ruler—Presumption ; See Land Law of Madras 153 

? -  Solenama, construction of; See Limitation cee sii si 465 


‘Some right or liability’ if, restricted to the right in controversy in the suit ; See 


~ Specific performance—Agreement— Tender. 





Letters Patent, Cl. (15) ws ane one aa wees 235° 


` 


_ A tender of the greater, includes the smaller. 


Where the plaintiff called upon the defendant to perform a contract different 
from the real agreement between them, he cannot claim performance 


thereof. Raja Baikunth Nath De v. Benode Behari De sis ol 256 
of arbitration agreement—Party to a contract to refer 
present or future differences to arbitration ; See Arbitration .., soe 399 


Stamp Act, Sec. 35 Proviso (a)—Documents, compulsorily registrable ; See Bill” 


of exchange ` on one a ove ose 305 


Street Schemes in the city of Bombay— Bombay Improvement Trust--City-of 


+ 


Bombay, Improvement Act (Bombay Act IV of 1898), Ss. 3I, 41, 44, 45 
—Compulsory expropriation and impropriation of owners of land adjoin- 
_ ing strests— Whether such an owner need pay compulsory impropriation 
— Street “to be formed,” its meaning—City of Bombay Municipal Act 
(Bombay Act TII of 1885), Ss. 297, 300; got—Interest on ‘unpaid piece’ of 
land, when begins to run. - ` 3 


— 


` 
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Street Scheiuet—(Contd) eer a Y 
The main object of the City of Bombay Improvement Act, 1898, by which , 
the Bombay Improvement Trust was constituted, Was to set up with suffi- 
cient powers a street-making authority, and when its function as such was 
expired,.to have,the street which had been reconstructed or made by the 
Trust, thereupon handed back to the Corporation. 


S. 41 and S. 45 of the Act are correlative. They both refer to that ground 


and no_other which is used as a street and for the purposes thereof. The 
* street to bë formed” which vests in the Trust under -S. 41: is identical 
with the formed street which revests in the Corporation under S. 45. 


When therefore the “regular line of street” was altered, and the owner 
of adjacent land required to set forward his building on part of the old 
street ; 


Held, that the strip of old street which was never formed into the new street 
had never vested in the Improvement Trust ; that it remained the pro- 
` perty of the Municipal Corporation : and that when such owner of ad- 


jacent land was ordered by the Commissioner to set forward his building 


-. upon it, it became his property in virtue of S. 301(3) of the Municipal Act 
of 1888. 


2 - ` 

Held, also, that as the Act makes no provision for payment by such an owner, 
Ho price was payable by him for the projection on which he was required 
or allowed to build. ; = 2 


In case of the sale or acquisition of land, in the absefice of a contract to the 
` contrary, interest on the unpaid piece runs from the date when the new 
~ owner enters into possession. Ratanlal Cheonilal Panalal v. The Maniclpal | 
Commisstoner ‘for the City of Bombay ie ey Ss 


Substitutlon—Assigament pending sult—Assignment questioned—Dispute, if 
to be investigated—Revigion—Improper exercise of discretion—Civil 
~ Procedure Code (Act V of 1908), Sec. 115, O. 22, R. 10. 


If a person applies to be substituted or-added under order 22, rule 10 of the 
Code of Civil Procedure, on the ground of assignment during the pendency 
of a suit, and It is disputed, the Court has power to decide such dispute. 


O. a2, R. 10 of the Code of Civil Procedure is not confined to cases of ad- 
mitted assignment, creation or devolution of interest. 

An improper exercise of discretion by the lower Court is no ground for revi- 
sion by High Court. Enday All Howladar v. Binodini Dutta ... e mw 


` Succession, rule of—Agreement that Ranis should get a property, if valid ; 
See Grant’ re oes w eu 


— —, rule of, limited to female members of : family—Rule 1 actually follow- 
ed—Rule, when binding on family ; See. Grant 


——--—, rule of, limited to female members of family, if valid ; See Grant ..._ 


Successive_life estates in favour of unborn persons, if-valid under Hindu Law ; 
See Grant ay er we ane 


138 


9 
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Salt, if lies—Land Acquisition Act (I of 1894), Secs. II, 18—No application 
fór reference—Cioil Court, , jurisdiction of. `~ pa 


The remedy of a person dissatisfied with an order made by the Land Acqui- 
sition Collector under section 11 of the Land Acquisition Act, is bya 
reference under section 18 of the said Act and not by a suit in the ordinary 
civil Court for damages against the Secretary of State for India in Coun- 
cil. Jogesh Chandra Ray v. The Secretary of State forIndia in Council ` 


No 


——, if lies—Probate, grant of, by probate Court—Suit for declaration as to 
_ the effect of terms of will—Civil Court, if can question validity of will of 
which probate, was granted—Decree, Jorm of—Account, rendering of— 
Probate and4 Administration Act (V of 1881), Sec. 90. ñ 


ry 

A suit is maintainable in an ordinary civil Court fora declaration as to the 
effect of the terms of a will assuming the grant of probate to be valid. A 
probate cannot be revoked by the probate Court on the ground that the 
terms of a will are contrary to the provisions of a Mahomedan will. 


A civil Court cannot question the validity of a will of which probate has been 
granted though effect may not be given to its provisions. 
\ 


e 


of 


Where the decree of acivil Court declared that the will of which probate 


was granted, was invalid and improper : i 


“Held, that the declaration in the decree should be, “that the will left by A 
does not affect the rights of the a to their sbares of the property 
left by A” 


The rendering of accounts under section go of the Probate and Administra- 
tion “Act as executor only, does not exonerate him from the liability to ren- 
` der accounts showing how he has dealt with property of his co-sharers— 
of which he is in possession as trustee. Mahomed Renu Meah v. Srimati 
Sablda Khatun aaa oe tae 


——, maintainability of—Bengal Tenancy Act (VIII of 1885), Sec. 111B— 
~ Suit filed before 3 months, effect of—Plaint, rejection of —Civil Procedure 

Code (Act V of 1908) O. 7, R.r1(d) ` ° 
Although a suit cannot be instituted within the period of three months under 
‘section 111 B of the Bengal Tenancy Act, the jurisdiction of the civil 
ò Court is not wholly taken ‘away when no suit has been instituted in 
respect of the same matter in the revenue Court. In such a case, the suit 
may be instituted in ‘the civil Court on the expiry, of -that period and there 


ee vee 


is no provision in the Act for the dismissal of a suit anstituted within the . 


` 


said period. 


If a suit appears from the statement of the plaint to be barred by any law, 

- the proper course is to reject the plaint under order 7, rule 11, clause (d) 
of the Code of Civil Procedure and not to dismiss the suit entirely. Pran 
Krishna Shaha v. Kripa Nath Chowdhary ite 


Suit ‘tor possession—Clains, withdrawal of—Leave of Court—Civil Procedure. 
Gode (ae V of 1908), Sec. 11, 0.23 R. 1. 


PAGE, 


37 
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Sutt for possesston—(Contd.). 


Where, though the parcels A and B were included within the bou ndaries 

~ described in the plaint, and though a claim for ejectment was put forward 

in respect of both the plots on the allegation that the defendants had dis- 

possessed the plaintiffs therefrom, at the trial, they relinquished their 

. Claim in respect of B without leave of Court, with the result that the suit 
was dismissed with regard to that parcel : ~ 


r 


Held, that a suit for recovery of parcel B was barred under the provisions of 
O. 23, Rë 1, as well as under section Toe the Code of Civil Procedure. 





“Abdul-Audood v. Dhananjoy ss Fh sci “a 
Surrender, partial, by. Hindu widow—Absolute as to that part ; See Hindu 
widow oa aa es one ve 

r and alienation, distinction between ; See Hindu widow ... Gas 
Tax, assessment of, witb reference to circumstances and property outside Munici- 
pality—-Ulira vires ; See Jurisdiction ose 

—, imposition of—Elements to be considered in imposing } “Ses Jurisdic- 

tion = on e e net oo 


Temporary injunction, grant of—Court’s duty ; See Injunction,. temporary w 
` Tenancy, new—Acceptance of rent after expiry of lèase by co-sharer ; See 
Khas possession, suit for `... a e ii T 





s proof of—Under-raiyati lease for more than 9 years. 


i Although a lease for more than 9g years granted by a raiyat to an under- 
raiyat, may not be given in evidence, a tenancy can be proved aliunde, by 
possession and payment of rent: Nibaran Chandra Mirdha v. Ram 
Chandra Mandal oie TE n 7 





» yearly—Holding over—Expiry of lease for one year—Lease reserving 


a yearly rent—Rent payable according to monthly instalments—Presump- 


` tion; See Ejectment ied ae a 





of unknown origin—Descent for three genarations—Transfer—Uniform 
rent, payment of, for long time—Inference ; See Permanent tenure 


Tenant, when holds over—Rent, acceptance of, by all co-owners—Assent to 
`~ the continuance of tenancy; See Khas possession, suit for ... 


Tender of greater, includes less; See specific performance 
Test of suflictency of notice to quit; Sse Landlord and tenant 
Title, passing of—Intention—No consideration ; Sse Sale 


Tort-feasor, joint—Mesne profitsApportionment ; See Res judicata si 














Transfer of Property Act, Sec. 3—Repudiation of landlord's title ; ; See Landlord 
and tenant vee : see ae SS. sate a Bin 

„ Sec.'77, scope of; See Mortgage oo ve 

» Sec. go—Mortgaged property, if to be sold—Court’s 

power to decree payment of balance ; See Equitable mortgage so 





„ Sec. go—Order for sale of property other than the 
property mortgaged—Balance of mortgage money ; Ste Equitable mortgage 
+ s 
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PRE. Og a 7 - . PAGE, ` 
Transfer of Property Act, Sec. 106—Personal tender or delivery, where to -take 
place ; See Landlord and tenant , Pon ere ners 117 
- , Sec. 106—Presumption as to tender—Service of notice 
to one of the joint tenants ; See Landlord and tenant feds 8 ni 117 
ee eee Sec. 106—Vicarious tender or delivery, where to take 
place; See Landlord and tenant sis ou in ow 117 


Undue influence—Unconscionable bargain —Expectant heir—English equi- 
table rules inapplicable to India—Ultimate result of dealings not conclu- 
` sive that they are wunconscionable—Compounding of interest not 
necessarily oppressive—Illustrations to Indian statutes, their legal effect 
—Indian Contract Act (I of 1872) S. 16. z 
Questions as to undue inftūence, unconscionable bargains, and dealings with- 
expectant heirs, must be decided on the provisions of section 16 of the 
Indian Contract Act, as amended by the Indian Contract Amendment Act, 
1899 and op these alone. The principles on which English Courts of 
Equity deal with similar questions are entirely inapplicable. a. 3 


- In money-lending ‘transactions the mere fact that the sum ultimately claimed 
exceeds enormously the amount originally advanced is no ground for. hold- 
ing the transaction unconscionable. It must also appear that there is - 
something unconscionable either in the original dealings, or in the 
subsequent stages of the transaction. K 

By making short term loans and insisting on capitalizing the interest imme- 
diately it falls due, a money-lender may pile up compound interest at an 
oppressive and unconscionable rate. But there is nothing inherently 
wrong or, oppressive in his securing.interest upon interest after the interest 
has been due and unpaid for considerable time. , : 


7 Their Lordships in ‘this. case agreed with the lower Courts that the Indian 
Contract*Act throws upon the person dealing with an expectant-heir and 


in a position to dominate the latter’s will the burden of showing that he 
has not used „his position to obtain an unfair advantage, but hold it un- 
necessary to decide whether such a situation in fact arose here. i 


The illustrations to an Indian statute are to be. taken as part of the statute. an 





Lala Balla Mal v. Abad Shah wee aie m ʻi 165 
Ultra vires—Assessment of tax with reference to circumstances and property 

outside Municipality 3 See Jurisdiction... ae as te 379 
Usconsclonable bargain—Money-lending transaction—Claim enormously exceed- 

ing amount originally advanced ; See Undue influence ` m m r65 

: dealings Wana result of dealings ; See Undue influence... 156 

Under-ralyat—Lease for more than g years ; See Tenancy, proof of 3 a 479 


—Sale—Under raiyat i in possession of small portion—No arrange- 
~ ment for payment of rent; See Abandonment tee ni y ai I 





Ut res magis valeat, quam ,pereat—Notice to quit—Inaccuracies deliberately 
_ inserted for fraudulent purposes ; See Landlord and tengnt ide 17 


n : 
4 
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Village Chowkidari Act, Sec. 51—‘Contract’—Transaction creating legal right 
—Rights reserved to putnidars and others.on transfer to zemindar of 
Chowkidari chakran lands ; See Limitation » «. we we 


Widow, relinquishment by, of her husband’s estate, when valid ; See Hindu 


widow tt faa ove ss : ace 
Widow's power to adopt with the assent of male agnate—Dravadian branch 
of the Mitakshara law ; See Adoption... ae tis tos 
Witness—Deposition—Civil Procedure Code, O. 18, R. 5 ; See Perjury ae 
Wrongful admission of evidence—Misdirection of law ; See Perjury... os 
Written instrument ; See Construction és ae m ow 
4 cae: 
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ERRATA, 


Page 2 line 26 for section “45” read section “49” 
» 188 line 24 for “leave” read “have.” 
372 line 2 for “adversely that to the raiyat” read “adversely . 
that is to the raiyat.’ - 
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SUITS EXPRESSLY BARRED BY THE CODE OF 
CIVIL PROCEDURE. 


It is interesting to examine in some detail the statutory pro- 
visions that expressly bar a suit. The subject is comprehensive 
enough and I would take the Code of Civil Procedure first. 

Section 9 :— 

Section 9 enacts that unless there is an express or implied bar, 
Courts shall have jurisdiction to try all suits of a civil nature. 
Thus here we fitd that Courts have no jurisdiction to try suits not 
of a civil nature. It is here necessary to see what constitutes the 
civil nature of a suit. Broadly speaking a suit may be said to be 
an attempt for the vindication of the rights of an aggrieved person. 
Where the right is based on law it is a legal right, or in other words 
` where it can be enforced by the powers of the state. Where the 


right is not based on law—namely where the right is based on a 


moral obligation—or where it is based ona custom or usage not 

sanctioned by law—the vindication of that right cannot be had in 

Courts of law. From these we can conclude that where an action 

is based on the legal right of. the aggrieved person, the suit is one 
. of a civil nature. 

The bar of section 9 is twofold. First, it is with _Tespect to 
suits not of a civil nature, and second, with respect to suits— 
though of a civil nature,—the cognizance whereof is either expressly 
or impliedly, barred. In dealing with express bar only we would 
find that the only form of the said bar is what is known as the 
statutory bar, that is, an express bar in any enactment that a suit 
of a particular nature, or for a particular relief shall not lie, This 


statutory bar must be express and not by implication. The mere ` 


fact that an enactment provides a summary remedy in certain cases 
cannot conatitute a bar to a regular suit for the same remedy, 





+ 
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Similarly where an enactment provides a particular procedure to be 
adopted as preliminary to the bringing of ‘certain suit, that is also 
not a bar to the suit. f 

It is difficult to see if there can be any form of express bar 
other than’ statutory bar. When, for,example, a number of persons 
make a contract between themselves that one or more of them shall 
not be able to sue other or others for certain specified reliefs, the 
said bar is a contractual bar to ‘the suit, Buta contractual bar 
cannot be said to be an express bar. Similarly other bars, such as 


- estoppel, limitation, waiver, acquiescence and so forth, generally 


pleaded in the written statement of our Courts are strictly speaking 


` no bar to the suit, but are pleaded as bar to the success of the 


plaintiff in the suit. 

Sections ro and 1) :—These two sections are no bar to the suits. 
Section 10 enacts that Courts shall not proceed with the trial of 
certain suits. Section 11 enacts that Courts shall not try particular 
suits or issues. These two sections therefore are no bars to the 
institution of any suit. ` 

Section 12:— 

Where a plaintif is prectudéd by rules from instituting a further 
suit in respect-of any particular cause of action, he shall not be , 
entitled to institute a suit in respect of such a cause of action in any 
Court to which this Code applies. . 

The Rules referred to are :—Order II, Rule 2 ;~omission to Bue 
in respect of part of a claim bars a further suit in respect thereof ; 


. Order IX, Rule 9—decree against plaintiff by default bars a fresh , 


suit; Order XXII Rule 9—abatement of suit bars fresh suit; 
Order XXIII, Rule t—withdrawal of suit without leave of the Court 
bars a fresh suit. 

Section 34 (2):— g 

This section bars a separate suit for interest-on amounts decreed 
in previous suits. Sub-section 1 gives the power to the Court to 
order interest in decrees for the payment of money. The interest 
that can be allowed may be divided into three heads ;—(1) interest 
accrued due prior to the institution of the suit on the principal sum 
adjudged, (2) interest on the principal sum adjudged from the date 
of the suit to the date of the decree, and (3) further interest on the 
aggregate sum so adjudged from the date of the decree to the date 
of the realisation, or to such other earlier date as the Court thinks, 
fit Sub-section 2 enacts that where such a decree—meaning a 
decree for the payment of money—is silent with respect to the pay- 
ment of further interest on such aggregate: sum as aforesaid from. 
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the date of the decree to the date of realisation or other earlier date, 
the Court shall be deemed to have refused such interest and a 
separate Suit therefor shall not lie. Thus it is clear that the last 
portion of sub-section 2 only bars a suit for the recovery of the 
further interest on the aggregate sum after the date of the decree. 
It is not bar to a suit claiming interest other than the further 
interest referred to above. 

Section 47 (1) :— P 

All questions arising between the parties to the suit in which the 
decree was passed or their representatives and relating to the execu- 
tion, discharge and satisfaction of the decree shall be determined 
by the Court executing the decree and not by a separate suit. 

The purpose of the section is to check needless litigation. It 
provides a cheap and expeditious remedy to determine ques- 
tions that may arise in execution ‘proceedings and bars a 
sepatate suit for the same purpose. The questions in respect 
of which a separate suit is barred must be queStions relating to the 
execution, discharge or satisfaction of the decree and must be 
between the parties to the suit in which the decree was passed or 
their representatives. © À 

The bar imposed by this section is ofa very modified form. 
Sub-section (2) enacts that the Court may, subject to any objection 
as to limitation or jurisdiction, treat a proceeding under this section 
as a suit, and a suit as a proceeding, and may order, if necessary, 
the payment of any additional Court fees. Thus where this section 
is pleaded as a bar toa suit and the Court finds that the section is 
a bar, the only course open to the Court is not to dismiss the suit 
on the ground of its being barred by section 47 ; it may treat the 
` suit as an application under section 47 provided that there is no 
objection as to limitation and jurisdiction of the Court, to entertain 
such an application. Similarly where the Court is proceeding with 
an application under section 47 and finds on an objection taken by 
the opposite party that the question sought to be decided does not 
come within the scope of the section, the only course open to the 
Court is not to dismiss it and it can treat the application as a plaint 
provided that it has jurisdiction to entertain the suit and provided 
that the application was made within time provided by law for the 
suit. There are number of reported cases on the point as to what 
are questions relating to execution, discharge and satisfaction of the 
decree and as to who are parties to the suit in which the decree was 
passed or between their representatives. ` I need not deal with them 


here, 
A 
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Section 66 :— j 

Section 66 (1): No suit shall be maintained against any person 
claiming title under a’ purchase certified by the Court in such 
manner as may be prescribed on the ground that the purchase was ' 
made on behalf of the plaintiff or on behalf of some person through 
whom he claims. 

This section bars a suit of a particular nature. Where the 
defendant claims title under a purchase certified by the Court and 
the plaintiff claims some relief on the ground that the said purchase 
was made on his behalf or on behalf of some person through whom 
the plaintiff claims, this section would bar such a suit. It has to . 
be remembered that the section would be a bar to such suits where 
the only ground on which the relief is claimed is as said above. 
Thus where relief has been claimed on grounds other than the one 
mentioned above, the section would be no bar. 

This section would be no bar to a suit by any person for a 
declaration that the name of the purchaser was inserted in the 
certificate fraudulently and without the knowledge of the real pur- 
chaser. It would not also affect the right of a third person to pro- 
ceed against the property ostensibly sold to the certified purchaser 
on the ground that it is liable to satisfy a claim of such third person 
against the real owner. Sub-section 2 purports to remove the bar, 
but strictly speaking the first part of sub-section 2 is unnecessary. 
In respect of suits contemplated by the first part of sub-section a, 
sub section 1 does not impose any bar, and it was quite unnecessary 
to remove it by any express provision. In respect of the latter part 
of sub-section 2 it gives the right to a third person to proceed 
against any property of his debtor notwithstanding the fact that the 
said property has been purchased by the certified purchaser who is 
the benamdar of the real owner, the debtor. 

Section 88 Proviso :— 

The proviso to section 88 enacts that during the pendency of a 
suit where the right of all the parties can properly be determined, no 
suit of interpleader shall be instituted. Thus it bars an interpleader 
suit only when there is another suit pending where the right of all 
the parties concerned can properly be determined. 

Section 95 (2) :— i 

Sub-section 1 provides a summary remedy to the defendant in a 
case where in a suit an arrest or attachment has been effected or a 
temporary injunction granted, and it appears to the Court that such 
arrest, attachment or injunction was applied for on insufficient 
grounds or where the suit fails and it appears to the Court that 


i are 
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there were no reasonable and probable grounds for instituting the 
same. In such cases the defendant may get reasonable compensa- 
tion not exceeding rupees one thousand. 

Sub-section 2 provides that where there has been an application 
for such compensation by the defendant and an order of the Court 
determining the said application, the said order would bar a suit 
for compensation for such arrests, attachment or injunction. This 
in other words means that where there has been an application by 
the defendant and an order of the Court by which the said applica- 
. tion has been disposed, it is then only that the said order would be 
a bar to another suit for compensation for the said arrest, attach- 
ment or injunction. ` 

Section 144 (2) :— 

Sub-section 1 lays down the powers of the Court in case of an 
application for restitution or otherwise by any party entitled thereto 
in case- where there has been a decree and it has subsequently been 
varied or reversed. Sub-section 2 clearly bars a suit for restitution 
or such other reliefs as could have been obtained by an application 
under this section. Thus it seems that an application under this 
section is the only remedy. 


First Schedule. 


Order II Rule 2 (clauses 2 and 3) :— 
Order II deals with the frame of suits. Rule 2, abak I pro- 
vides that a suit should include the whole of the claim which. the 
plaintiff is entitled to make in respect of the cause of action. But it 
does not make it obligatory on the plaintiff to include the whole of 
the claim in all cases. Thus the plaintiff has the option of relin- 
quishing a portion of his claim. Sub-rule 2 provides that where a 
plaintiff omits to sue in respect of any portion of his claim or 
intentionally relinquishes any portion of his claim, he shall te pre- 
cluded from suing afterwards for the portion so omi ted or relinquish- 
ed. The bar imposed by this sub-rule applies equally to a case 
where a portion of the claim has not been accidentally included in 
the suit, as well as to a case of intentional abandonment or relin- 
quishment of any portion of the claim. 

Sub-rule 3 provides that a plaintiff entitled to more than one 
relief in respect of a cause of action may sue for all or any of them, 
But where there has been an omission to pray for some of the reliefs, 
plaintiff shall not be able to sue afterwards for that relief, except in 
a case where the leave of the Court] was obtained to omit such 
reliefs from the suit, The remedy of teri is twofold; 1st he 
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may pray for all the reliefs to which he is entitled, or secondly he 
may obtain the leave of the Court to omit some of the reliefs to 
which he may be entitled. In the second case the plaintiff will be 
at liberty to sue for the reliefs so omitted in a subsequent suit. 
But where all the reliefs are not prayed for and neither the leave of 
the Court obtained for omitting some, in such a case the reliefs so 
omitted cannot be prayed for in a subsequent suit. 

Order XXXIV Rule 14 provides an exception to Rule 2 Order 
Il. There the mortgagee’s right to sue for sale in enforcement of 
the mortgage is clearly recognised notwithstanding the fact that the 
mortgagee has obtained a decree for the payment of the money in 
satisfaction of a claim arising under the mortgage. 

Order 1X Rule 9:— 

Rule 8 of this Order provides the procedure to be adopted by 
the Court in a case where when the suit is called on for hearing the 
plaintiff is absent and the defendant appears but does not admit the 
claim of the plaintiff. In such case the Court is to make an order 
that the suit be dismissed. Rule g provides that where there has 
been an order dismissing a suit in whole or in part under Rule 8, 
the plaintiff shall be precluded from bringing a fresh suit in respect 
of the same cause of action. The only remedy of the plaintiff in 
such cases is to apply for setting aside the order of dismissal if there 
is any sufficient grounds for his non-appearance. 

Order XXI Rule 92 (3) :— 

The bar imposed by this sub-rule is that a person against whom 
an: order has been passed under Rule 92 shall not be able to bring 
a suit for setting aside that order. Now an order under Rule g2 
may be either an order confirming a sale or one setting aside a sale. 
Both these orders cannot be questioned in a subsequent suit, Under 
Order XLIII Rule 1 (j) an appeal lies from such orders. ` 

Order XXII Rule 9 (1) :— 

This Rule provides that where a suit abates or is dismissed under 
this Order no fresh suit shall be brought on the same cause of 
action. A suit may abate under the following circumstances. Under 
Rule 1 the suit shall abate with the death of a plaintiff or defendant 
if the right ta sue does not survive. If the sole plaintiff dies before 
hearing and the right on which the suit is based is one personal to 
the said plaintiff #2, where the said right does not survive the 
plaintiff and does not pass to his heirs as part of his estate, it is then 
and then only that the entire suit abates. Similarly in case of a 
sole defendant where the ¢$bligation of such'defendant which forms 
the basis of the suit does nft survive the defendant after his death, 
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it is then and then only that the suit can abate. In cases of more 
than one plaintiff or defendant similar abatement takes place so 
far as the deceased plaintiff or defendant is concerned. 

Under Rule 3 /2) where the sole plaintiff dies and the right to 
sue survives but the heirs of the deceased plaintiff are not subs- 
tituted within six months from the date of the death, the suit would 
abate even though the right to sue survived. Again when one of two 
or more plaintiffs dies and the right to sue does not survive to the 
surviving plaintiff or plaintiffs alone and the legal representatives of 
the deceased plaintiff are not substituted within time, the suit abates 
so far as the deceased plaintiff is concerned. 

Under Rule 4(3) where a sole defendant dies and the right to sue 
survives but the legal representatives of the deceased defendant are 
not substituted within time, the suit entirely abates. Where one of 
two or more defendants dies and the right to sue does not vest 
in the surviving defendant or defendants alone and the legal 
representatives of the deceased defendant are not substituted in 
time, the suit would abate so far as the deceased defendant is 
concerned. 

Under Rule 8 the insolvency of the plaintiff shall not cause the 
suit to abate, and the assignee or the receiver may maintain the 
suit for the benefits of the creditors of the insolvent. Thus the 
mere fact of the insolvency of the plaintiff is not sufficient to cause 
a suit to abate, and the law gives the assignee or the receiver an 
option to continue the suit. But where the assignee or the receiver 
neglects or refuses to continue the suit and to give security ordered 
by the Court, the Court may on the application of the defendant 
order the dismissal of the suit. ` 

Abatement of suits under Rules 1, 3 and 4 and dismissal under 
Rule 8 would bar a fresh suit on the same causes of action. 

Order XXIII Rule 1(3) ;— 

Rule r provides for the withdrawal of suits or abandonment of 
part of the claim with leave to sue again. Sub-rule 3 provides that 
where the plaintiff withdraws from the suit or abandons a part of the 
claim without the permission referred to in Sub-rule 2, he shall be 
liable for the costs of the defendant according to the orders of the 
Court and shall be precluded from suing again in respect of the 
same subject matter or part of the claim. 


GOVINDA CHANDRA CHAKRAVARTI, 
unsif, Comilla, 
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NOTES ON. CASES. 


Contract with a Theatrical Artiste, breach of — Damages, measure 
6f/—Loss of Publicity. ` 

A music hall artiste brought a suit to recover damages for a 
breach of contract against tbe defendants. The plaintiff was 
engaged by the agent of the defendants to give two perform- 
ances every evening during the periods stated in the agree- 
ment in the years 1917-20 at a salary of £25 per week, and to 
refrain from giving any performances in any other place of 
amusement within a specified area. The defendants committed a - 
breach of the contract by refusing to allow the plaintiff to perform. 
Hence she claimed damages under two distinct heads viz. (a) 
damages for loss of salary, (b) damages for the loss of publicity and 
advertisement arising from the refusal of the defendants to permit 
her to perform. It was held that as by the terms of the contract 
there was no implied obligation on the defendant to permit the 
plaintiff to appear and perform at their music-hall during the con- 
tract periods, no damage for loss of publicity can be recovered. So 
the plaintiff is not entitled to recover damages under the second 
head, she is entitled only to £100 as damages for loss of salary. 

Marcus v. Myers (1) and Bunning v. Lyric Theatre (2) dis- 
tinguished. 

(1) (1895) 11 Times L, R. 327. 

(2) (1894) 71 L. T. 396. i 
GBO - * 


Defect in Premises—Injury to seroant—Master, liability of. 

The plaintiff was injured while in the service of the defendant as 
a chauffeur, by the fall of a heavy piece of glass from the top of the 
door of the defendant’s garage. The question was whether on the 
facts, there was evidence of negligence on the part of the defendant. 
It was held that as there was no evidence of any knowledge by the 
defendant of the defect or: there was no evidence that she negli- 
gently did not secure a proper inspection of the premises, the 
maxim “res ipsa loquitur’ (the thing speaks for itself) does not 
apply and therefore she wag not liable. 


G. B. A 
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THE LATE SIR GOOROODAS BANERJEE. 


A short sketch of Sir Gooroodas’s career will be at once instruc- 
tive and inspiring to us all. Fragmentary as this sketch must 
necessarily be—it will set before us a shining example of courage, 
that never failed ; of honesty that never feared ; of virtue that never 
quailed before any power, here on earth. 

Sir Gooroodas, son of late Ram Chandra Banerjee, was born at 
Narkeldanga on the 27th January, 1844. He received his first 
lessons in a Patkshala close by his house. From the Pathshala he 
passed on to the General Assembly’s Institution but by reason of 
ill-health had to spend a few months of his schooldays at a branch 
of the Oriental Seminary. His real education began when he took his 
admission into the 8th class of the Hare School where he was rapidly 
promoted from the 8th tothe sth and thence to the 3rd class. At 
the annual examination of the sth class he stood at the head of the list 
—a position which he maintained throughout his academic career. 


He took his degrees from the Presidency College where for 
sometime he acted as professor of Mathematics. In 1866 he passed 
his B.L, Examination and headed the list. He then joined the 
Berhampur bar and was appointed a law lecturer in the Berhampur 

* College. At Berhampur he soon made his mark and commanded 
an extensive practice. In 1872 for family reasons, he had to leave 
Berhampur. He came to Calcutta and joined the High Court where 
a higher destiny had awaited him. 

In 1876 he qualified himself for the Honours Examination in 
law and subsequently obtained from the Calcutta University the 
much coveted degree of Doctor of law. In 1878 he was selected to 
fill the chair of Tagore Professor of law and his illuminating lectures 
on “The Hindu law of Marriage and Stridhan” are held in high 
esteem by the Bench and the Bar. In 18 he was raised to the 
bench of the Calcutta High Court where he fics 1889 to 1904. 
As a judge he endeared himself to alli that e in contact with 
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him by his unwearied patience, unfailing courtesy and unerring 
sense of justice. 

He was the first Indian to fill the high office of the Vice-Chan- 
cellor of the Calcutta University and he occupied that position from 
1889 to 1892 with. credit and distinction. At the convocation of 
the Calcutta University in December last references were made to 
the worth, ability and many other excellent qualities of that great 
man and in that connection, His Excellency the Viceroy bad truly 
said, “The memory of Sir Gooroodas Banerjee, the first Indian to 
be selected your Vice-Chancellor, will long be cherished among you. 
His image will rise to your minds as tbat of one who even in extreme 
old age retained a buoyancy of demeanour, an alertness of intellect 
which one looks to find among men entering on the prime of life. 
More than that, he was a living refutation of the view that Western 
lore is incompatible with Eastern simplicity and manne. He had 
drunk deeply at the wells of Western thought and science. Yet he 
held firmly to all that is best in the civilization wherein he was born. ` 
He has left an example to us all— modest, untiring, cheerful and 
large-hearted to the end.” 

As a member of the Universities Commission of 1902, he tgok 
a prominent part in its deliberations and submitted a note of dissent 
which greatly assisted the cause of education in Bengal. 

A genuine friend of the students, he freely mixed with them, 
shared their joys and sorrows and was always ready to help and 
guide them. To the very last he remained Cevotedly attached to 
the Calcutta University Institute and it will not be an exaggeration 
to say that he was really the moving spirit of that useful institution. 

Sjr Gooroodas was loved and honoured by all. Opponents he 
may have had but enemy he had none. He died on Monday night, 
the and of December, 1918, in the fulness of years, regretted and 
mourned by a whole generation of men. His last letter to the 
Chairman of the Syndicate of the Calcutta University (which is given 
below) smacks of the very same spirit which breathed in the letter 
of William Ewart Gladstone to the University of Oxford, when the 
shadow of death had begun to hover round the aged Statesman. 

“To l 
The Hon’ble Chairman of the 
Syndicate of the University of Calcutta. 
Dear Sir, 

Many thanks fot ypur very kind letter of November 28, 1918. I 
am indeed very gratefgl to you and your esteemed colleagues for the 
touching message of fiope. . 


Pa 


-= Vom XXIX] LAs sir COOROODAS BANERJEE. . tin 
May the abundant Grace of my Maker and the overfowing 
sympathy of mý fellowmen, which have so far sustained me in my 
`- trial and tribulations, continue to be vouchsafed to me in going 

through whatever has still to be faced X 

With kindest remembrances and regards. , 
I am 
Yours sincerely, 
i Gooroodas Banerjee, 

a) per Haran Chandra Banerjee. 


P. S.—Forgive me the employment of an amanuensis.” 


Death—it is true—has claimed him and has takeh him away 
from us for ever more but not even Death can take his memory away 
which will always be our cherished treasure and dearest possession, 


“ Only the actions of the just 
Smell sweet and blossom in their dust.” 


RuFERENCES IN COURT. 


On Tuesday, the 3rd December 1918, at 11 A.M. the Chief Justice 
and all the other Judges of the Court met in the Chief Justice’s 
Court room, which was crowded with barristers,-vakils, attorneys, 
officers of the Court, and litigants. l 
` Mr. Ram Charan Mitter, Senior Government Pleader, addressing 
their lordships said :—My Lords, it is.with a heavy hcart that I have 
to, bring to your notice the death of Sir Gooroodas Banerjee, who 
till February, 1904, was a colleague of your lordships on the Bench 
for a period of sixteen years. The sad event took place at 11 o'clock 
last night. The deceased was born in January, 1844, at Narikel- 
danga, in the suburbs of Calcutta, in a respectable Brahmin family. 

‘ When Gooroodas was a mere infant his father died, and the duty 
of bringing him up fell on his mother who was an exemplary lady. 
Master Gooroodas at an early age showed signs ‘af his future 

. greatness. Having matriculated from the Hare School he was 
admitted into the Presidency College whence he passed the F. A., 
B, å., M. A., and B. L. examinations, always taking the first place 
among the successful candidates. In 1866, at the age of 22, he was 
enrolled as a Vakil of the High Court, but having shortly been 
offered the appointment of the Law Lecturer in the Berhampur 
College with liberty to apt as a pleader ia the Local Courts, 
he joined the Berhampur Bar.’ Here his talents soon secured him 
an extensive practice. In ada he left Berhampur and joined the 


l 


l | NG 


tans ' THE CALCUTTA LAW JOURHAL. [Von XXiz, 


High Court Bar. Here again within a short time he came to the 
front rank of the Vakils. In 1876 Mr. Gooroodas obtained the 
Degree of Doctor of Law. In 1887 he became a Member of the 
Legislative Council of Bengal, and in 1888 was given a seat on the 
Bench of the Court. During the years 1889 to 1892 Dr. Gooroo- 
das performed the duties of the Vice-Chancellor of the Calcutta 
University in addition to his duties as a Judge of this Court. Al- 
though the rule of retirement at 60 years of age did not apply to 
him, Mr. Justice Banerjee retired just on the completion of the age 
of 60 years in February, 1904, in order that he might not block the 
promotion of other deserving Indians to the Bench, and also that 
he ‘might devote greater attention to the education of our youths. 
o True to his determination, from the day of his retirement from the 
Bench of this Court to the date of his last illness in October, 1918, 
he was always busy with the affairs of the‘ Calcutta University. 
During this period there was hardly any public movement calculated 
to improve the welfare of Indians in which he did not take an active 
part, and yet with all these engagements he found time to bring out 
treatises on religious, mathematical and legal subjects. In private 
life, Sir Gooroodas was a man of wide sympathies. He. always 
acted strictly up to the high standard of morality which he preached 
to his students, and never swerved from the path of rectitude. Such, 
briefly,» was the many-sided, useful career of Sir Gooroodas 
Banerjee. To know him was to love him and adore him. By his 
death the Senate of the ‘Calcutta University and the student com- 
munity in general have lost an excellent guide and instructor, India 
has lost one of her ablest sons to whom she could always confidently 
look up for advice, and I have lost a valued friend. The deceased 
- has left behind him four sons and two daughters. Of the sons, the 
eldest, Professor Haran Chandra Banerji, is the „Secretary to the, 
Council of Post Graduate Teaching in the Calcutta University, the 
second, Dr. Sarat Chandra Banerji, is the President of the Calcutta 
Improvement Tribunal, the third; Mr. Upendra Chandra, is in the 
Superior Service of the Government of Bengal in the Finance De- 
partment, and the fourth, Mr. Surendra Chandra, is a Professor in 
the Presidency College. - Our brother Vakil, Babu Manmatha Nath 
Mookerjee whom all your lordships know very well, is one of his 
sons-in-law. Our condolences go to the sons and daughters. 


THE ApvocatE-GENERAL, 


The: Advocate-General said :—My Lords, may I add on behalf 
2 of the Bar a few words to what hfs been ably said by the learned 
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_ Government Pleader in reference to Sir Gooroodas Banerjee. I 
had the pleasure of meeting him only once and on that occasion, I 
must say, he struck me as being a striking example of old-world 
courtesy. He’ made a speech on that occasion which was a marvel 
of neatness and accuracy, extremely well-put and admirably deliver- 
ed, and one could see perfectly well that he was an honourable kind- 
hearted gentleman. That was the only time that I met him; but 
of course I knew of him and heard of him from the very first mo- 
ment that I arrived here. When he was on the Bench, I was told 
that the then Chief Justice, Sir Francis Maclean, chose him as his 
colleague and he continued to sit with the Chief Justice during the 
whole of his career, showing that he was greally appreciated by the 
then Chief Justice. He was a great lawyer ; a most loveable man, 
an orthodox Hindu, and we, whether English or Indian, whether 
Vakils or members of the English Bar, look upon his memory with 
respect. We feel that we have lost a great lawyer, a great Indian 
and many -of us a great friend. He leaves behind hima somewhat 
large family to mourn his loss, Let us hope that they will follow his 
path: Let us hope too, that His son-in-law, who is well-known to 
all your lordships, and who is respected not only by the Vakils but 
by the Bar, may live—they may all live—to follow the example of 
that great man who has gone before. 


Mr. K. N. MITTER. 


Mr. Kali Nath Mitter said :—My Lords, on behalf of the Law 
Society of Calcutta I mourn the loss of Sir Gooroodas Banerjee 
not less than his own sons. He was my fellow student. We were 
brought up together. He rose very high, but still his general con- 
duct and behaviour towards me was the same as before, As a Judge 
of. this Court he was respected by every one—by the litigants of this 
Court, by the members of the Bar, by the members of the Vakil 
Bar, and by -us. As an Indian gentleman he was the best man we 
had got, and by his death India has lost one of her brightest jewels. 
I associate myself with every thing that has fallen fromthe Advocate- 

, General and the Senior Government Pleader. The Hindu commu- 
nity and we, one and all, mourn his loss. 


Tue CHIEF JUSTICE. 


The Chief Justice’ said :—Mr. Advocate-General, Mr. Senior 

. Government Pleader, and Mr. Kali Nath Mitter: My learned 
brothers and I desire to associate ourselves with what has been so 
ably said at the Bar, and express our great regret at the death of 
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Sir Gooroodas Banerjee. By his death the country has sustained 
a very great loss, For many years and in many ways, Sir Gooroo- 
das Banerjee devoted his life to the public service. He was a mem- 
ber of the Bengal Legislative Council, and served as the Vice- 
Chancellor of the University, and in these capacities, and in many 
others, he employed his whole power and influence for the public 
good and in the interest of the community. He was a Judge of 
this Court for a great number of years, and during all those years 
‘he upheld the great traditions of this Court in a most worthy man- 
ner There is no doubt that his name will'long be remembered as 
one of the foremost and most useful men of his day. There are 
other characteristics upon which I would dwell for a moment. He 
was a man of engaging personality : his life was noted for simplicity 
and sincerity : he was a man of great accomplishments, and a great 
Sanskrit scholar, and, as has already been mentioned by the “learned 
Advocate-General,’ he was a complete master of the English lan- 
guage. His speeches were remarkable for the fluency and the style 
» which he employed, and which I have always admired. In the 
truest sense of the word he was a perfect gentleman and I think 
we miy well apply to him the words of Shakespeare “the kindest 
man, the best conditioned and unwearied spirit of courtesies.” He 
held a position which was perhaps unique in the society of Bengal, 
‘and his place will be very hard to fill. It only remains for me once 
more to express on behalf of ‘my learned brethren and myself our 
very great regret at this death and to ask you to convey to the mem- 
bers of his family our sincere condolence with them: in their 
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SHORT NOTE. 


Review, application for—Sessions trial— Counsel for prosecution, 
duty of ~Mis-direction—Non-direction—Defence to prove. 

A‘case was tried before a Judge of the High Court and a jury at 
the Criminal Sessions and resulted in the conviction of the accused. 
An application was made- to review the case, the Advocate-General 
having given a certificate in pursuance of clause 26 of the Letters 
Patent on the ground that certain material and important points in 
support of the case for the defence were not put before the jury by 
the learned Judge. .There was no satisfactory record of the learned 
Judge’s summing up. There were no notes taken by the learned 
counsel for the prosecution. There was a note taken by the junior 
learned counsel on behalf of the accused which was very short and 
was nothing more than a statement of the various heads of the 
summing up of the learned Judge. The matter was brought before 
the review Court some six months or more after the case was tried : 

Held, that having regard to the memorandum of the learned 
Judge and the statements which were made by him during the 
course of the hearing, the particular point urged, was put to the jury. 

It was most desirable that in these cases, especially in an int- 
portant case like this, the learned counsel for the prosecution should 
take a note of the summing up of the learned Judge. 

Per Woodroffe, J. : Every non-direction is not necessarily mis- 
direction. l 

It was for the defence to establish that the particular point was 
not and could not -have been put before the jury within the time 
which the charge to the jury took. 

Mr, N. Sen with Mr. J. M. Sen Gupta for the Petitioner. 

Mr. S. R. Das with Messrs. S. Bonerjee and B. C. Sen for the 
Opposite Party. i : 


A, Te AL E . Application for review rejected, 
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NOTES ON CASES. 


_ Puja in a temple by proxy for woman—Choice of proxy, whether to be 


limited to other sharers. 


In this case a question arose whether a woman can get puja 
performed in a temple by a proper proxy and whether her choice 
of proxy must be limited to other sharers who were entitled to per- 
form puja in their turn. 

Held, thata woman has such a right and need not limit her 
choice to other sharers. 

R. M. 


Police constable, taking a strayed sheep from one thana to another and 
keeping it—Dishonesty, evidence of. 

A sheep intended for sacrifice at the Zd, escaped and strayed 
away from its owner and was captured the next day by a police 
constable. The constable, instead of sending the animal to the 
pound, kept it. A few days later he was transferred to another 
thana and took the sheep with him and kept it there. lt was Adld 
that the very fact of his taking the animal away from the hana, 
where he originally was, to another ¢Aana and still keeping it, was 
sufficient evidence of dishonesty and the police constable was guilty 
of theft. 2 
R. M, 


Hire-purchase agreement, breach of —Damages, measure of. 


The plaintiffs William Whitely Ltd. let to Miss Nolan, a piano 
under hire-purchase agreement, by which Miss Nolan agreed (a) to 
pay 42-135.-11d, on signing in consideration of the option to 
purchase, (4) to pay quarterly £2-135.11d,, (c) not to dispose of 
the piano without the consent of the owners and (d) that in case of 
breach of any of the above conditions, the plaintiffs would be entitled 
to retake the piano. On December, 3, 1916. Miss Nolan assigned 
her interest in the piano to the defendant, Miss Mina Hilt. The 
only question therefore is whether there has been any repudiation by 
Miss Nolan of the contract and whether the plaintiffs are entitled to 
recover only the remaining unpaid instalments or the full value of the 
piano. 


r 


3 


` Vor. XXIX,| NOTES ON CaSES. 


Held, that where the defendant has an interest in the goods and 
chattels converted, the measure of damages is the value of the plaintiffs’ 
interest as between himself and the defendant and therefore the 
plaintiffs dre entitled to recover only the amount of the unpaid ins- 
talments. % 


Belsize Motor Supply Co. v. Cox (1) followed. 
` (1) [1914] 1 K. B. 244. i 


Landlord and tenant—Overkanging trees, a nuisance— Lessee, duty of. 

This is an action to recover damages for the loss of a mare 
through eating branches of Yew trees, which were growing on the 
defendant's land. The plaintiff was a tenant of the defendant. The 
question is what is the duty of a landlord on whose land trees grow 
and which he bas demised and caused damage. 

Held, that a tenant when he ‘takes @ farm must look ana judge 
for himself what the state of the farm is, so in the case of taking the 
lease of property the rule is Caveat lessee ; he must take the property 
as he finds it. Therefore the landlord is not at all liable for the 
death of the mare. 


` Erskine y; Adeane (1) approved. , 
‘(1) (1873) L. R. 8 Ch. 756. . 
G. B. 


Remittance by post, whether a proper payment, 


The plaintiff borrowed £400 from the defendants repayable by 
half-yearly instalments of £40 and interest in May and November. 
The ‘defendant’s Secrerary wrote a letter to the plaintiff asking him 


_ to remit the first instalment of £48. The plaintiff accordingly sent 


the amount in a registered letter containing £48 in Treasury bonds. 
The money was stolen during the transit. The plaintiff claimed that 
he had paid the instalment properly. aay 

` Held, that it is not an usual and proper mode of paying so large 


a sum as £48 in Treasury notes by registered letter and therefore | 


sending it by registered post in that way is not payment. 
G, B. ‘ 
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REVIEWS. 


The Hindu Law Journal (Vol. I—May & June 1918)—edited 
by C. S. Ramakrishna, B. A., B. L. :—We beg to acknowledge receipt 
of the first two issues of this new Journal, the object of which, as the 
learned editor puts it, is to point out which is the primary and ruling 
authority ina particular branch of Hindu Law and what is the 
principle underlying the particular set of facts in a particular case. 
The journal is divided into five sections—jirst, dealing with leading 
cases, second, with current case-law annotated, fAfrd, with religious 
endowments, fourth, with customs and customary law and jit, with 
articles, reviews, notices etc. The idea is altogether original and in 
these days of bewildering mass of case-law, it is needless to emphasize 
the importance of such a journal. We wish it every success and we 
hope it will receive a hearty welcome both by the Bench and the Bar. 


The Dacca Law Society Journal.—Vol. I, Part I. October 
1918, published by Narendra Nath Sen Gupta, M. sc. B L, Hony. 
Secretary for the Dacca Law Society:—This is a half-yearly organ 
of the Dacca Law Society which was started early in 1918, with a 
few members of the Dacca bar for friendly discussions on legal topics. 
it is a matter of pleasure for us to see that the Dacca Law Society 
has succeeded in starting a journal within so short a period, although 
at present it proposes to make its appearance before the public only 
once every six months. The journal will deal with leading articles 
on subjects purely legal and the first number opens with a very 
interesting article on “The Study of Law” from the pen of Dr. 
Nares Chandra Sen Gupta, M.A., D. Le Let us hope the Society will 
live and the journal will secure the sympathy of all interested in law. 


+ 
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MEANING OF THE WORD " YUKTI” IN HINDU LAW. 


We arein need of a Hindu Law Lexicon. Take for instance 
the word, ‘“ Yukti,” which is too common in Sanskrit Literature. 
The word occurs in two well-known Texts of Vrihaspati and 
Narada. The Texts run thus :— 

N ami mamia a mii fy frfa: 1, 

JA fart g wert: maa a aeaa: 
viaaa a yfeaget fa: ae: | 
A aand fe a ia TTS i mR: (1) 

The Text of Vrihaspati has been translated by Mr. Kishori 
Lal Sircir in his Tagore, Law Lecture upon the Mimangsha rules 
of interpretation, as applied to Hindu Law (2), as follows :— 

“Decision should not be based only on the Shastras: By an 
unreasonable judgment there is a loss of “Dharma.” 

Rai Jogendra Chunder Ghose Bahadur, has also similarly 


_ translated the Text of Vrihaspati in his well-known treatise on 


Hindu Law (3). 
Rai Saheb V. N. Mandlik in his well-known treatise on 


Vyavahara Mayukha and Yajnavalkya Smriti (4) has translated the , 


Text of Vribaspati as follows :— 
“No decision should be made exclusively according to Law, 
because in a decision devoid of Yukti (Reason or Equity) failure 


- of justice occurs,” 


The Text of Narada has been translated in the Sacred Books of 
the East Series (5) as follows:— 


(1) Vide Narada Introduction, Chap. 1, verse, 40. 
(2) Vide page 67 of the Intro. Lecture. Ed. 1909. 

« (3) Vide page 1034 of Vol. I. 3rd Ed. (4) Vide page 5, Ed. 1880: 
{5) Vide Narada Intro. Chap. l, Verse 40, page 15. 
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When it is impossible to act up to the precepts of the sacred law, 
it becomes necessary to adopt a method founded on reasoning, be- 
cause custom decides everything and over-rules the sacred law. 

We also find that Rai Bahadur Jogendra Chunder Ghose in his 
treatise on Hindu Law (1) has translated the first line of the Text 
of Narada as follows :—"In case of conflict of Smritis, the decision 
should be according to reason.” It is needless to refer to other 
authorities whether they are Sanskritists without Law or Lawyers 
without Sanskrit, inasmuch as, almost all of them have translated 
the word “Yukti” as “Equity” or “Reason.” This is, no doubt, 
a mistake. Because if reason can over-rule the Texts of Hindu 

Law, then the Texts would have no binding force upon the Hindu 
Society. ‘ 
“Yukti” comes from the root “Yuja.” ` 

Let us now refer to Pannini’s Grammar. With regard to the 
word “Yukti” we find in ‘Sidhanta-Kaumudi”—under the heading 
fasa warea:—gaya wand (2) and also gaaanit (3) 

We also find in the -same ‘Grammar—under the heading 
sume — faat fin) Aar amne fae arassa: (4) 1 

We therefore find that the root means—sanm or watfy that is 
to say, “Combining.” We find from the Sanskrit Grammar ga + 
fay=yim, that is to say, the word “Yukti” is obtained, from the. 
toot—'Yuj by adding Suffix ‘Ktin’ according to the rules of Gram- 
mar. This Suffix signifies the root meaning of the word. There- 


` fore the word “Yukti” primarily: means a Rule, a Combination; and 


secondarily ‘Usage.’ Let us now refer to ‘“Shabdakalpadruma’(s). 
The word “ Yukti ” may mean ‘etaa wan: ’ or usage, amongst 
others. - í Š 

In Monnier Williams, ‘Sanskrit English Dictionary’ (6) “Yukti” 
means Usage, amongst others, Every Sanskritist knows ‘aùfafaaa 
xa yq:’, (7) -that is to say, the word is to convey some meaning. lf 


* the word “Yukti” in the said Text of Vrihaspati, means reason or 


equity it conveys no meaning. How can there be a loss of Dharma 
if the decision be based upon “Shastras.” 


(1) Vide page 1030 of Vol. I. 3rd Ed, 

(2) Vide page 403 of Sidhanta Kaumudi. Nirnay Sagar Press. Ed. 1903. 

(3) Vide page 385 of Sidhanta Kaumudi. Nirnay Sagar Press. Ed. 1903. 

(4) Vide page 549 of Sidhanta Kaumudi. Nirnay Sagar Press. Ed. 1903. 

(s) Vide page 42 of 4th Kanda, i 

(6) Vide page 853 Ed. 1899. : : 

(7) Vide Ratanjali’s Vyakirana Mahavasya Vol. 1. Nabahnika Ed. 1917 
published by Nirnay Sagar Press—page 364 4 Hurn 
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Matter has been made quite clear by the labours-of the greatest 
scholar of the age, the Hon’ble Justice Sir Ashutosh Mookerji, Sara- 
swati, Knight, who has edited “ The Vyavahara Matrika of Jimuta- 
vahana ” through the medium of the Asiatic Society of Bengal. We 
find at page 282 of the Memoirs of the Society that both the Texts 
of Vrihaspati and Narada are cited by Jimutavahana. In con- 
nection with these Texts, Jimutavahana, says wiaraaita g awe 
Baw wedia, that isto. say, “when there is a contradiction 
bétween two authorities on Dharma Shastras, the custom of the 
people should be preferred.” Jimutavahava further says— gf 
Afama, that is to say, “Yukti” is Usage or custom. We 
should therefore translate the said Text of Vrihaspati as follows :— 

“ One should not make a decision exclusively relying upon Shas- 
tras. By a decision annulling an usage there is a loss of ‘ Dharma.” 

The Text of Narada should be translated as follows :— 

“When there is a conflict in the Dharma Shastras, the rule based 
upon usage should be adopted, inasmuch as, Usage is stronger and 
over-rules the Texts of law.” f 

Their Lordships of the Privy Council in the well-known case of 
the Collector of Madurá v. Mootto-Ramlinga Sathupathy (1) have 
held :—" That the duty of the Judge administering Hindu Law is 

‘not so much to enquire whether a disputed Doctrine is fairly 
deducible from the earliest authorities, as to ascertain whether it 
has been received by the particular School of Hindu Law, which 
governs the District with which he has to deal, and has there been 
sanctioned by usage: for under the Hindu System of law, clear proof 
of usage will outweigh the written text of the law.” a 

. KSHITIS CHANDRA CHAKRABARTI, M.A, B.L. 
Š . Vakil, High Court. 
1 toW.R.P.C.17; 1B. L.R. P.C. 1; 2 Suth. P. C. J. 1353 2 Sar. 
` PLC. J. 361 5 12 M. L A. 397 at p.°436. 





- NOTES ON CASES. 


Proceedings under section 476 Criminal Procedure Code—Application- 
Jor sanction—Sanction granted and Preenngs under section 476 
dropped— Proper procedure. 

A complaint was preferred against certain persons in which they 
were charged with an offence under section 453 Indian Penal Code, 


din 


7 A. L. i: 43i. 
1918. 
ve 
Ram Sahaf 


v. 
Emperor: 
anai 


42h 


17 A. L..J. 443. 
1919. 
ww 


Musammat Barfi 


v. 
Kishori Lal. 
= 


17 AL. J. 456. 
1919. 
—w 


Emperor 


p v. 
Bindeshri Goshain. 


« 


THE CALCUTTA LAW JOURNAL. [VoL. XXIX, 


The Court acquitted the aecused, came to conclusion that the charge 
was a false one and proceeded to take action under section 476 
Criminal Procedure Code. One of the accused then applied for 
sànction to prosecute the other side for offences under sections arr 
and 193. The Magistrate accordingly dropped his, proceedings 
under section 476 and granted the applicant sanction to prosecute. 

Held, that it is not usually advisable to grant sanction to a private 

person and that it is far better that the Magistrate should take. ac- 
tion under section 476 and decide for-himself whether or not it was 
a fit case in which to lay his complaint. 

R. M. 

Leave to appeal to His Majesty in Council—Final order— Civil 

Procedure Code (Act V of 1908), section rog cl. (a), 

B filed a memorandum of appeal in the Allahabad High Court 
and made an application that she might be allowed to appeal in 
forma pauperis. The application was rejected. Thereupon the 

. applicant made a fresh application that notwithstanding limitation, 
she might be at liberty to deposit the necessary Court-fees, so that the 
appeal might be tried in the ordinary way. At this time the appeal’ 
was long time barred and the Court, rejected this application also, 
B accordingly made an application for leave to appeal to His Majesty 
in Council. It was Ae/d that as there was no final order passed on` 
appeal by the High Court within the meaning of section 109 clause (a), 
the leave asked for cannot be granted. 

R. M, 





` 
, 


Criminal Procedure Code (Act V of 1898), section 254— Commitment ` 
to Sessions Judge, when bad. l 
In this case a question arose whether a commitment of an . 
accused person by a Magistrate to the Court of Sessions in a case 
which he is competent to try is bad in law, specially where the 
Magistrate does not state his opinion that he could not pass an } 
adequate sentence in the case. Æeld, that such a commitment to the 
* Sessions Judge is bad under section 254 of the Criminal Procedure 
Code and that in a case which the Magistraté was competent to try, 
he should himself proceed with the trial of the case unless he was 
of opinion that he could not punish the offence adequately, $ 
King-Emperor v. Jagmohan (1) and Queen-Empress v. Kaye- ` 
mullak Mandal (2) followéd. 
- (1) (1909) 6 A. L. J. 989. (2) (1897) I. L, R. 24 Calc. 429, 
R M, 


I 


k, 
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LEGAL EDUCATION : A SYMPOSIUM.* 
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* * * * * + 


Legal education is an ambiguous term comprising two distinct 
processes : (a) learning Jaw ; (4) learning to be a lawyer. (See 
C. L, T. Vol. XXXVIIL, p. r10, where I divided the first process 
into two, making three altogether.) The second process consists 
in intimate association with practising lawyers ; following the office; 
frequenting the Courts ; practice of the profession ; experience of 
life ; it begins before admission, and continues during the whole of 
a man’s professional career ; essentially it is a process of self- 
education. Success or failure depends” upon the reaction of the 
individual to his environment. Teaching has very little to do with 
it, On the other hand the first process, to which the term legal 
education might not improperly be restricted, is a different thing 
altogether, Itis academic in its methods. It calls into play not 
the qualities which make for success in the rough and tumble of 
forensic practice, but the “still and mental parts” the cultivation of 
which makes an educated man, no less than an educated lawyer. 
It demands on the part of the teacher the same qualities as are 
called for in any other branch of scholastic work ; concentration of 
purpose, sympathetic handling of the individual case, delight in the 
work for its own sake as one of the noblest in which the human 
faculties can engage. This is not a task for amateurs, who give to 
it two or three hours a week spared from the engrossing pre-occu- 
pations of professional life. It demands a man’s whole time and 
attention. So much of the teacher. What of the student? He 
must not Se distracted from his studies. He must not suppose that 
legal education consists in hearing two ot three lectures a day, com- 


# From the Canadian Law ‘Times Vol, XXXIX p. 138. 9 
i 
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mitting them more or less accurately to writing, getting them off by 
heart,-Teproducing them more or less inaccurately in examination, 
and so being crowned with a diploma or degree. This is not educa- 
tion at all. It is an abuse of the powers of the human mind. 

+ * + + * i * 

“Every hour ip the classroom ought to imply several hours of 
private study ; how many depends upon the nature of the subject 
and‘the individuality of the teacher. A lecture is like an iceberg ; 
the párt that shows above the water is only a small part of the 
whole, Soin the matter of lecture attendance. The student who 


. runs away to the office as soon as the lecture is over gets little good 


from the lecture, and, I should suppose, the student who runs away 


. from the office to attend lectures does not get the full advantage 


from the office either.” (1) Briefly : Do one thing at a time, and do 
it in the best possible way. The conclusion follows inevitably. Law 
School study and office attendance should be consecutive, not con- 
current ; ; and further, as I have indicated above, the work of the 
law school should, when possible, be principally entrusted to men 
who are adapted to this kind of work. In saying this I must not 
be understood to rule out the valuable assistance which can be 
rendered by Judges and practising lawyers ; all I mean is that we 
can not expect them to be specialists in education. 

I am prepared to hear an objection, which is listened to with 
respect when it comes, as sometimes happens, from men of high 
standing atthe Bar. It amounts to this: “What is the good of a: 
law school training ? I have got on well enough - without it.” The 
answer is obvious. “You, my dear sir,” one might reply, “have 
suceeded not because of the’system, but in spite of ıt. Your powers 
of brain, your force of character, would have brought you to the 
front under any system. It does not follow that what has done 
well enough for you, is the best possible system: tor the average man, 
And further, what was good for you twenty or thirty years ago is 
not necessarily good for every body, or for pe under the 
altered conditions of the present day.” 

Not to claim too much’ weight for my own opinion (though I may 
say that I have been teaching law for many years’ and write with — 
some experience), I would urge any of your readers who doubt the 

truth of what I say to procure the recently published “Centennial 
History ot the Harvard Law School.” Why has that institution 
risen to its present commanding position, why is it famous the world 
over, why has it shown thé way to many other law schools in the 
(x) C. L. T, Vol. XXXVIII, p. 262. 
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United States of America, which by following its lead, are able to 
compete on equal terms for pride of place ? Simply because, some 
fifty years ago, a man of genius called Langdell advised, and a man 
of vision called Eliot approved, what was then a new departure in 
legal education. I attach less importance to the method than to 
the spirit which animated it ; which was essentially nothing but this 
—concentrated and continuous effort on the part of teacher and 
student directed to wards the desired end. 

The system inaugurated by Langdell and Eliot has fully justified 
itself. But there is one weakness in the law school training of 
the United States. As a preparation for practice it is incomplete. 
It should be followed by one or two years in the office. This is the 
recommendation of the Report on Legal Education presented to the 
Canadian Bar Association last year and reprinted in Canada Law 
Times (1), three years in the Law School, followed by ons or two 
years in the office If this is adopted, we shall have in Canada the 
best system of legal education in the world. 

I should like to say something about methods of study ; the 
value of the comparative method, which is calculated to “quicken 
and invigorate the understanding,” and no less, to ‘‘open and libera- 
lize it” (2) ; the importance of instilling into the student a sense of 
professional honour and of civic duty ; but I must not encroach 
further upon your space. May I add merely that legal education 
should be directed to producing not only competent practitioners, 
but men who by their wise and sympathetic handling of the pro- 
blems of our national life, will add to the dignity and influence of 
the great profession of the Law ? 

i R. W. LER. 


Dean, Law Faculty of McGill University. 


G) C. L. T. Vol. XXXVIII, p- 561- 
(2) C. L, T. Vol. XXXVI, p. 114 quoting Burke, 
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LEGAL EDUCATION.* 
- The discussion of the report on Legal Education at the last annual 
meeting of the Canadian Bar Association showed plainly that there 
is a very wide divergence of opinion on this very important and 
* From the Canadian Law Times Vol, XXXIX p. 142, 
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very ptactical subject. On the one hand there are those who feel 


that for a considerable part of his time at least the student should 
be free from any office duties so that he may devote his time to the 
study of the science of law ; on the other, those who believe that 
the student can best understand his reading if he can see the practi- 
cal application of it from day to day in an office or at the Courts. 
There is much to be said for each side, and I must confess to great 
sympathy for those sincere men and sound lawyers whose lot it ia 
to have fo teach the average students in Canada, and who realise 
how difficult it is, under any existing system, to turn them out as 
lawyers in the proper sense of the term. They are chiefly men to 
whose great credit it is that they esteem learning as beyond price 
but the dtfficulty of their position is that in this country the young 
man must be equipped to earn a living, „and to earn a living from 
thé beginning of his professional career. A fair knowledge of law 
is of course essential, but to the great majority .the main practical 
essential is to gather clients and build up a practice., If the young 
man who Start in this way is wise and has natural ability, he will of 
course see to it that he improves his aquaintance with the science 
of law as time goes by. In his student days, however, he knows 
that the experience of the office and the practical application there 
of his limited knowledge of the law is much more likely to teach 
him how to build up a practice than attendance at lectures. 

Quite obviously, the ideal would be a thorough grounding in 
principles, followed by practical application of these principles, but 
it is equally obvious, to those who have been in active practice for 
any length of time, that the usual term of study will not suffice for 
both, and many of us are forced to the conclusion, perhaps with. 
regret for the sacrifice of an ideal, that the system of combining 
lectures with office work is the best. , 

After all, I doubt if our regret should be real. We can all look 
back and recall many a brilliant student who has not continued his 
academic success into active practice, and many an ordinary 
student who has developed in after life skill and ability quite un- 
expected during his student days. Some of the very best of the 
younger men with whom I have had to do in our profession were 
Strangely innocent of knowledge of the law when they began to 
practice, but you will generally find that the successful lawyer was 
trained ina good office and took advantage of its opportunities. 
Law is essentially practical, and it is better to havea limited store 
of knowledge with the ability to use it to practical advantage, than'a 
greater knowledge without that ability. Experience teaches in 
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everything, and the lawyer should be learning law every day of his 
life That commercial motto, “the grèat thing is not to know the 
law, but where to find it,” is of course a heresay, but there is a lot of 


sense init, The great thing is to be so favoured by nature as to ` 


have an instinct for legal principles, to appreciate one’s own lack of 
knowledge, to know where to supply that lack, and to apply the 
knowledge when attained in a practical way to the practical benefit 
of one’s client. All this is a never ending process, and legal educa- 
tion is never complete. Canada has produced many lawyers who 
can be called really great, whose training has been of this character, 
and we need not despair if it should be found necessary to continue 
our methods of legal education as in the past. 


Note that this expression of opinion is based upon the assump- 
tion, also matter of opinion, that the student’s term is too short to 
permit of his acquiring office experience separately from his time of 
attendance at lectures. To the five-year student this difficulty is 
not so pronounced as with the graduate, but we must surely be 
careful not to discourage university training. Space would not 
permit of discussion of this subject, but I assume that the advocates 
of untrammelled attendance at lectures will logically view the matter 

‘from the point of the graduate. It takes time to obtain practical 
e xperience; even in the best regulated office, and my feeling is that 
even the most diligent student with the most favourable office 
facilities needs all the time he can spare to office work during the 
whole of his term, 


G. F. HENDERSON, KC., 
Ottawa, 
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NOTES ON CASES. 


Indian Penal Code ( Act XIV of 1860) section 225- Eee with 
the consent gf the custodian. 

The question in this appeal was whether an escape with the con- 
sent of the custodian comes within the meaning of section, 225-B 
Indian Penal Code. It was held that an escape is none the less 
an escape though effected with the consent of the custodian and such 
an escape comes within the scope of section 225-B Indian Penal 
Code. : 

Queen-Empress v. Muppan (1) and Public Prosecutor? v, Rama- 
swami Kanan (2) followed. . 

Re the Public Prosecutor (3) disapproved. 

(1) (1895) [. L. R. 18 Mad. gor. (2) (1908) I. L. R. 31 Mad. 271. 


(3) (1910) S M. L. T. 286. , 
R M. 9 


` 





Indian Contract Act ( IX of 1872) Sec. 70-- Scope of. 

The wording of section 70 of the Indian Contract Act is very 
wide and is wider than the rule of the English Common Law, A 
person is entitled to compensation under this section if his act was 
done’in good faith and it was not an unlawful act. 

Chedilal v. Bhagwan Das (1) dissented from. 

Damodara Mudaliar v. Secretary of State for India (2) followed. 


(1) (1888) I. L. R. rt All. 234. (2) (1894) I. L. R, 18 Mad. 88 (92), 


R.M, 
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Instalment bond—Default of one instalment—Balance due, on 
demand— Demand, if necessary. 

An instalment bond made a provision to the following effect— 
we shall severally and jointly without setting up proportionate liabili- 
ty pay in lump on demand the balance due with interest at one per 
cent per mehsem from the date of default of any one instalment : 
on default of one instalment a suit was brought for the whole’ 
amount. It was Ae/d that the cause of action did not arise imme- 
diately on default and that there should be an antecedent demand 
before a suit can be brought. 

Surayya v.Bapirusa (t) dissented from. 

(G) 18M. L. T. 459. 
R. M. 


